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ACT:

Conpanies (Profits) Surtax Act, 1964:

Second Schedule Rule 1(v)-Term Loan from Bank-Repaynent
during a period of 'seven years-Wether anpbunts to "repaynent
during a period of not |ess than seven  years"-Wether the
repaynent qualifies for inclusion in the capital base.

HEADNOTE:
The respondent - conpany obtained a Term Loan of Rs. 50,00, 000
repayable wthin a period of seven years. The ' conpany

i ncl uded proportionate amunt of the said TermLoan in its
capital base and claimed the statutory 10% deduction in the
calculation of its chargeable profits for the assessnent
year 1965-66. The Income-tax Officer rejected the claim of
the respondent conpany on the ground that the repaynent of
the Term Loan was not during a period of not less than 7
years as contenplated in Rule 1(v) of the Second Schedule to
the Conpanies (Profits) Surtax Act, 1964. On appeal, the
Appel | ate Assistant Commi ssioner reversed the findings of
the Income-tax O ficer. Revenue preferred further appeal to
the Tribunal which held that only the last instal ment of Rs.
16, 00,000 satisfied the requirenents of Rule 1(v); but in
respect of the other four instal nents aggregating to Rs.
34, 00,000 the Tribunal allowed the appeal of the ~Departnent
and rejected the claimof the respondent-conpany. However
at the instance of the respondent-conpany, Tribunal referred
to the H gh Court the question whether the Tribunal was
right in holding that only Rs. 16, 00,000 out of the loan of
Rs. 50, 00, 000 taken from Bank qualified for inclusion in the
capital base under Rule 1(v). The Hi gh Court answered the
guestion in the negative and in favour of the respondent-
conpany. Against this, Revenue has cone in appeal

Al owi ng the appeal , this court,

HELD : 1. On a plain reading of the proviso to Rule 1(v) of
Second Schedul e to the Conpanies (Profits) Surtax Act, 1964,
it is clear that in

188

order to claimbenefit of the said provision the borrowed
noney has to be repaid during the period of nore than seven
years. The only interpretation which can be given to the
expression "during a period of not |ess than seven years" is
that the said period should go beyond seven years. The
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reasoning is sinple. The period of seven years would not
conplete till the last "minute or even the |ast ’'second of
the said period is counted. The period of "not |ess than
seven years" can only nean till after the conpletion of
seven years. Therefore the repaynent of borrowed anount
during the period of seven years does not mean repaynent
"during a period of not |ess than seven years". To claim

the benefit under Rule 1 (v) of the Second Schedule to the
Act the repaynment of the borrowed noney nust be during a
period which is nore than seven years. [191D- @

2. In the instant case, the entire term l|loan of Rs.
50, 00, 000 taken fromthe bank does not qualify for inclusion
in the capital base under Rule 1(v) of the Second Schedul e
to the Act but in view of the fact that the order of the
Tribunal granting relief to the respondent-conpany to the
extent of Rs. 16 1lacs has not been challenged by the
departnment, the Revenue shall be entitled to relief to the
extent of Rs.34 lacs only as not qualified for inclusion in
the capital base. [192E-F]

JUDGVENT:
ClVIL APPELLATE JURI'SDICTION : Civil Appeal No. 1054 (NT) of
1977.
From the Judgnent and Order dated 18.7.75 of the Calcutta
H gh Court in|.T.R No. 44 of 1972.
J. Ramarmurthi, R ' Ayyam Perumal and Ms. A Subhashin
(N.P.) for the Appellant.
K.C. Dua for the Respondent.
The Judgrment of the Court was delivered by
KULDI P SINGH, J. The respondent-conpany obtained a Term Loan
of Rs. 50, 00,000 fromthe National Gindlays Bank Ltd. The
agreement dated August 1, 1964 provided for repaynent of the
loan in five instalnments. Thelast instalnent was to be
paid on July 31, 1971. Thus the loan was to be paid back
within the period of seven years from the date of the
agreenent . The question for our consideration is whether
the repay
189
ment under the agreement was "during a period of ~not |ess
than seven years” within the proviso to Rule 1(v) of ~the
Second Schedul e to the Conpanies (Profits) Surtax Act, 1964
(the Act).
The Act inposed a surtax n so nuch of the chargeable profits
of every conmpany as exceeded the statutory deduction
"Chargeabl e profits" were defined by Section 2(5) of the Act
to nmean the total inconme as conputed under thel |Incone-tax
Act, 1961 and adjusted in accordance with the First Schedul e
to the Act. "Statutory deduction" was defined by  Section
2(8) of the Act to mean an anount equal to ten per-cent of
the capital of the company as conputed in accordance wth
the provisions of the Second Schedule to the Act ‘or an
amount of Rs. 2,00, 000 whichever was greater. Rule 1 of the
Second Schedule to the Act provided how the capital of a
conpany was to be conmputed. The relevant part of the Rule
is as under:
"1. Subject to the other provisions contained
in this Schedule, the capital of a conpany
shall be the aggregate of the ampbunts as on
the first day of the previous year relevant to
the assessnent year, of
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(Iv)eoooo ot
(v) any noneys bor r owed by it from
CGover nirent or t he I ndustri al Fi nance

Corporation of India or the Industrial Credit
and Investrment Corporation of India or any
other financial institution which the Centra
Government nmay notify in this behalf in the
Oficial Gazette or any banking institution
(not being a financial institution notified as
af oresaid) or any person in a country outside
I ndia :

Provi ded that such noneys are borrowed for the
creation of a capital asset in India and the
agreenent under whi ch such noneys are borrowed
provides ~for the repaynent thereof during a
peri od of not less than seven years.

190

The _agreenent dated August 1, 1964 provided
for repaynment of the loan in five instalnents
as follows :
July 31, 1967 Rs. 5 | akhs
July 31, 1968 Rs. 7 lakhs
July 31, 1969 Rs. 10 | akhs
July 31, 1970 Rs. 12 | akhs
July 31, 1971 Rs. 16 | akhs
The respondent - conpany i ncluded proportionate anmount of the
Term Loan of Rs. 50,00,000 in its capital base and cl ai med
statutory percentage of the said amount as deduction in the
calculation of its chargeable profits assessable for the
assessment year 1965- 66. The Income-tax Oficer  rejected
the claimof the respondent-conpany onthe ground that the
repaynent of the Term Loan was not "during a period of not
| ess than seven years". On appeal the Appellate Assistant
Conmi ssi oner reversed the findings of the Incone-tax O ficer
and held that the provisions of Rule 1(v) of the Second
Schedule to the Act were satisfied and as such t he
respondent - conpany was entitled to.include the Term Loan for
the purposes of conputing the -chargeable profits. The
Department preferred further appeal —to the I ncome-t ax
Appel late Tribunal. The Tribunal held that only the | ast
i nstal ment of Rs. 16,00,000 was payabl e "during a period of
not less than seven years" and as such satisfied the
requirenents of Rule 1(v) but so far as the other four
instal ments aggregating to Rs. 34, 00,000 were concerned the
Tri bunal allowed the appeal of the Department and rejected
the claimof the respondent-company. At the instance of the
respondent -conpany the Appellate Tribunal referred the
foll owi ng question for adjudication :
"Whet her, on the facts and in t he
circunstances of the case, the Tribunal was
right in holding that only Rs. 16,00,000 out
of the loan of Rs. 50,00,000 taken from the
Bank qualified for inclusion in the capital
base under rule 1(v) of the Second Schedule to
the Conpanies (Profits) Surtax Act, 1964 ?"

GRwNE
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The Hi gh Court answered the question in the negative and in
favour of the respondent-conpany. This appeal by specia
| eave is by the Inconetax Department against the judgment of
the Hi gh Court.

Learned counsel for the appellant contended that no part of
the Term Loam of Rs. 50,00,000 qualified for inclusion in
the capital base because the provisions of Rule 1(v) of the
Second Schedule to the Act were not satisfied. According to
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hi m under the Term Loan- Agreenment dated August 1, 1964 the
| ast instalment was to be paid on July 31, 1971 and as such
the period of repaynment was |less than seven years. He
further contended that in the context the expression "during
a period of not |ess than seven years", neans a period or
nore than seven years. The |earned counsel for the
respondent, on the other hand, argued that the Term Loan was
payable within the period of seven years. According to him
the period of seven years is obviously a period which is
"not | ess than seven years".

We are of the view that on the plain reading of the proviso
to Rule 1(v), Second Schedule to the Act it is clear that in
order to claimbenefit of the said provision the borrowed
noney has to be repaid during the period of nore than seven

years. The only interpretati on which can be given to the
expression "during a period of not |ess than seven years" is
that the said period should go beyond seven years. The
reasoning . is sinple. ~The period of seven years would not
conplete till the last "minute’ or even the | ast 'second of
the said periodare counted.” In other words till the | ast
mnute of the seven years period is conpleted the period
remains |less than seven years. 1In the present case the
agr eenent was entered on August 1, 1964. The | ast

instal ment was to be paid on July 31, 1971. The seven years
were to conplete at 12 a.m (between the night of July 31
1971 and August 1, 1971). Even if the l'oan was pai d back at
11.59 p.m on July 31, 1971 the period wuld be less than
seven years by one nminute. It is, therefore, obvious that
the period of "not l[ess than seven years" can only mnean til
after the conpletion of seven years. W, therefore, hold
that the repaynment of borrowed anount during the period of
seven years does not nean repaynent "during a period of not
less than seven years". To claimthe benefit under Rule
1(v) of the Second Schedule to the Act the repaynent of the
borrowed noney must be during a period which is nmnore than
seven years.

W find support in the viewtaken by us in the follow ng
cases. In

192

Ramanasari v. Mithusam Naik, |LR 30 Madras 248, Section 1.8
of the Madras Rent Recovery Act VIII of 1865 required that,
in fixing the day of sale, not |ess than seven days nust  be
allowed ’'from the tine of-the public notice and not |ess
than 30 days fromthe date of distraint’. The sale was held
on the 13th February, but the notice was published on 6th
February. It was held that 'not |ess than mnmeans the sane
as 'clear’ and seven whol e days must el apse between the day
of the notice and the day fixed for sale. In (re 77 The
Rai |l way Sl eepers Supply Conpany LJ 1885 54 Ch 720, the
expression 'not |ess’ than given nunber of days nmeans ’clear
days’. It was held that the expression 'not |ess’ “indicates
"a mni mum .

In the present case the whole of the Term Loan was payable
within the period of seven years and as such the | oan of Rs.
50, 00,000 taken by the respondent-conpany from Nationa
Grindlays Bank was not qualified for inclusion in the
capital base under Rule 1(v) of the Second Schedule to the
Act The Tribunal in part and the H gh Court were not
justified in deciding the issue in favour of the respondent-
conpany. Since the order of the Tribunal, granting relief
to the respondent-conpany to the extent of Rs. 16, 00,000 has
becone final, no interference is called for to that extent.
W allow this appeal, set aside the judgnent of the High
Court and answer the question in the manner that the entire
term loan of Rs. 50,00,000 taken fromthe bank does not
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qualify for inclusion in the capital base under Rule 1(v) of
the Second Schedule to the Act but in view of the fact that
the order of the Tribunal granting relief to the respondent-
conpany to the extent of Rs.16 |acs has not been chall enged
by the department, the Revenue shall be entitled to relief
to the extent of Rs. 34 lacs only as not qualified for
inclusion in the capital base. |In the facts and circunstan-
ces of this case, we leave the parties to bear their own
costs.

G N
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