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ACT:

Bengal Agriculturists Debtors ~Act (7 of 1936), s. 37A
Property of debtor in the hands of ‘bona fide purchaser for
val ue-1f can be recovered debtor.

HEADNOTE

The nortgagee of the property in dispute bad obtained a
nortgage decree and in execution purchased it. in 1942, he
sold the property to the appellant. After the introduction
of s. 37-A into the- Bengal Agricultural Debtors Act, 1936,
by the Amendnent Act of 1942, the respondents who were the
owners of the property, applied under the section, to the
debt Settlement Board, for getting back possession of. the
property. They succeeded in their application and obtained
possession, but their possession was disturbed by the
appel | ant . Therefore, 'the respondents field ,he " suit to
renove the cloud on their title and to obtain possession in
case it was found that they were not in possession. The
suit was decreed by the trial court, but the appellate court
all owed he appeal. The High Court on further appeal
restored the decree of the trial court.

In his appeal to this Court, the appellant contended that,
(1) the Board had no jurisdictionin the matter as the
decree, in the nortgage suit was for nore than Rs. 5,000,
and (ii) Section 37-A did not apply to a bona fide purchaser
for value fromthe auction purchaser

HELD : (i) The contention -,is to jurisdiction on the ground
of value should be rejected as the point was not taken in
the trial court, for, if it had been raised, the respondents
woul d have been able to show that, even if the deal was over
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Rs. 5,000, the previous sanction of the Collector had been
taken by the Board before it dealt with the natter as
permtted by the proviso to r. 144 franmed under the Act.

[932 F]
(ii) Reading the wi de | anguage used in s. 37A.(8) wth s.
37A,(1)(c), it is clear that once the sale is set aside

even alienees from’he decreehol der would be liable to be
ej ected and woul d be covered by the words "any person" used
in the latter part of s. 37A(8), unless they were alience,
of the four kinds nmentioned in s. 37A(1) (c). [936 E]

VWen an award in favour of the debtor was nade under s.
3SA(5) and where a copy of the award was presented to the
Cvil Court or Certificate-officer at those order the
property was sold, s. 37-A(8) inperatively enjoins on the
Cvil Court or the Certificate Oficer to -,set aside the
sale. it follows that where a sale is set aside, whoever may
have purchased the property in the sal e-whether the decree-
hol der ~him self or sonebody else -will have to give up
possession. for the right of the person who hid purchased
the property. toremain In possession, would only exist so
long as the sale subsists. On the sane reasoning if the
aucti on- purchaser, whether he be the decree-holder or
somebody el se, his parted with the property subsequently in
favour of any person that person would be equally liable to
ejectment, for his/right to remain in possession only flows
from the sale which is ordered to-be set aside. Furt her
The word ’'decree holder" has been given an inclusive
definition and so, it cannot be said

Sup. C. 1.165-16

930

that it is confined only to the decree-holder-auction-
pur chaser. Al so, under s. 37-A(1)(c) only four “kinds of
transfers, including bona fide transfers for val uabl e
consi deration (excepting a nortgage) before 20th Decenber
1939, are excepted, and so an application could be made
under the section even where there was an alienation of any
kind by the decre holder, so long as the alienation was
after 20th Decenber 1939. Therefore, there is no doubt that
s. 37A(8) intends that the sale should be set aside whoever
may be auction-purchaser, and it also intends that after
setting aside the sale the property should be delivered back
to the debtor, whoever may be in possession thereof at the
time of the delivery back, except in the case of an -under-
riyat under certain conditions. [934 DH, 935 A-B, D; 936 A-
d

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: G vil Appeal No. 901 of

1963.

Appeal by special l|eave fromthe judgnment and decree ' dated
December 22, 1959, of the Calcutta Hi gh Court in Appeal from
Appel | ate Decree No. 1039 of 1954.

Niren De, Additional Solicitor-General, B. P. Singh and

P. K. Chakravarti, for the appellant.

D. N. Mukherjee, for respondent Nos. 1 to 4.

Sukumar Ghose, for respondent No. 10.

The Judgrment of the Court was delivered by

Wanchoo J.-This appeal by special, |eave raises a question
as to the interpretation of S. 37-A of the Benga

Agricultural Debtors Act, No. VII of 1936 (hereinafter
referred to as the Act). The respondents brought a suit in
the court of the Second Munsif, Burdwan for a declaration
that they were entitled to the property in dispute, for
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confirmation of their possession thereof and for a pernanent
injunction restraining the appellant frominterfering wth

their possession. In the alternative they prayed for
delivery of possession to themof the property in dispute in
case it was found that they were not in possession. The

case of the respondents was that the property in dispute
bel onged to one Jati ndra Mohan Hajra, who was the father of
three of the respondents. He nortgaged the property to Kal
Krishna Chandra who was a defendant in the suit. Kal
Kri shna Chandra obtained a nortgage decree in the Court of
the Subordinate Judge Burdwan and in execution of the said
decree got the nortgaged property sold, purchased the
property in auction sale and thus cane into possession
thereof in Novenmber 1937. This happened before S. 37-A was
introduced in the Act by the Bengal Agricultural Debtors
(Amendrment) Act, 1942, (No. 11 of 1942). After the
i ntroduction of S.37-Ain the Act, the respondents applied
thereunder for getting back possession of the property.

931
the neantine it appears that Kali Krishna Chandra sold the
property to the present appellant in-June 1942. That is how
she was made a party to the proceedi ngs under s. 37-A of the
Act . The respondents succeeded in their application under
s. 37-A of the Act ‘and obtai ned possession of the property
in suit in Novenber 1947. The respondents case further was
that their possession was disturbed by  the appel | ant
thereafter and they had to go to the criminal court in that
connection. But the crimnal case resulted inacquittal and
consequently the respondents brought the present suit in
order to renove the cloud on their title “and ‘to obtain
possession in case it was found that they were not in
possessi on.
The suit was resisted by the appellant —on a nunber of
grounds. In the present appeal, however, |earned '@ counse
for the appellant has raised only two -rounds before us,
nanely-(i) that the Debt Settlement Board (hereinafter
referred to as the Board) had no jurisdiction in the nmatter
as the decree in the nortgage-suit was for nore ‘than Rs.
5,000, and (ii) that s. 37-A of the Act did not apply to a
bona fide purchaser for value fromthe auction purchaser
We shall confine ourselves therefore to these two points
only.
The Minsif who tried the suit held that s. 37-A was
avai |l abl e against a bona fide transferee for value also.
But the question of jurisdiction of the Board onthe _ground
that the anount involved was nore than Rs. 5,000 was not
rai sed before the Munsif and so there is no finding on that
aspect of the matter in the Munsif’s judgnent.  Hol di ng that
s. 37-A applied to bona fide transferees for value al so, the
Munsi f decreed the suit.
Then there was an appeal by the appellant which was - deci ded
by the Subordinate Judge. It was in that appeal that it was
urged for the first time that the Board had no jurisdiction
i nasmuch as the anount involved was over Rs. 5, 000. That
obj ection was however over-ruled by the Subordinate Judge on
the ground that the anpunt involved was only Rs. 4,044/8/-.
But the Subordinate Judge seens to have held that a bona
fide transferee for wvalue cannot be affected by the
provisions of s. 37-A. He therefore allowed the appeal and
di sm ssed the suit.
Then followed an appeal to the H gh Court. The Hi gh Court
considered the two questions, which we have set out above.
On the question of jurisdiction the H gh Court held that the
amount of debt involved was only Rs. 4,044/8/- and therefore
the Board had jurisdiction. On the question whether bona
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fide transferees for value were bound, the H gh Court
reversed the

932

view taken by the Subordinate Judge and held that such
transferees were also covered by s. 37-A It therefore
al l owed the appeal and restored the decree of the Minsif but
ordered parties to bear their own costs throughout. |In the

present appeal by special |eave, the appellant raises the
same two points before us.

We shall first consider the question of the jurisdiction of
the Board. It is urged in this connection that the very
application nade by the respondents under S. 37-A shows that
the anobunt of decretal dues was Rs. 5,841 and therefore the
Board had no jurisdiction. W are of opinion that this
point as to jurisdiction should have been raised at the
earliest possible stage inthe Munsif’s court and as it was
not so raised it should not have been permtted to be raised
for the first time in the Sub-ordinate Judge’s court in
appeal . Rul e 144, franed under the Act, which relates to
jurisdiction of the Board, provides that the maxi num anount
of the sumtotal of all debts due froma debtor which can be
dealt with under the provisions of Act shall be Rs. 5, 000.
There is however a provisoto this rule to the effect that
with the previous sanction in witing of the Collector, a
Board may deal with an application if the sumtotal of al
debts due fromthe debtors exceeds Rs. 5, 000 but does not
exceed Rs. 25,000. it is unnecessary for us to decide in the
present appeal whether the Hi gh Court was right in holding
that the debt due was only Rs. 4,044/8/- and not Rs. 5,841,
which was shown to be the anpbunt of decretal dues in the
application wunder s. 37-A. It is enough to point out that
if this point had been raised in the trial court, the
respondents woul d have been able to show that even if the
debt was over Rs. 5,000, perm ssion of ~ the Collector as
required by the proviso had been taken by the Board before
it dealt with the matter. It is not as if the Board has no
jurisdiction above Rs. 5,000 at all. Odinarily the Board
has jurisdiction upto Rs. 5,000 but with the sanction of the
Collector in witing its jurisdiction can go upto Rs.
25, 000. Therefore if any party wishes to wurge that the
Board had no jurisdiction because the anount of the debt was
over Rs. 5,000, it nmust urge it in the trial court in order
to give an opportunity to the other party to show that even
if the anount due was over Rs. 5,000 the sanction of the
Col I ector had been obtained by the Board. As the point was
not taken in the trial court in this case, we -are not
prepared to go into the question whether the total debt due
in the present case was over Rs. 5,000 or not, for. the
respondents had no opportunity of showi ng that even if/ the
debt was over Rs. 5,000 the sanction of the Collector had
been obtai ned. W

933

therefore reject the contention as to jurisdiction on the
ground that the point was not taken in the trial court.

This brings us to the principal argunent urged in this case
that s. 37-A does not apply to bona fide transferees for
value. now the Act was an aneliorative neasure for the
relief of indebtedness of agricultural debtors and the
preanbl e of the Act shows that it was passed because it was
expedient to provide for the relief of indebtedness of

agricultural debtors. For that purpose it established
Boards and also provided for reduction of the amunt due
under certain circunstances by ss. 18 and 22 thereof. It

also made other provisions with respect to recovery of
amounts due within a period of 15 to 20 years under ss. 19
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and 22 by instalments and nmde consequential provisions
where the instalnment was not paid. Section 37-A was

introduced in the Act in 1942 and provided for certain
reliefs to an agricultural debtor where any inmnovable
property of such person had been sold after August 12, 1935
in execution of a decree of a civil court or a certificate
under the Bengal Public Demands Recovery Act, 191.3, under
certain conditions. It allowed the debtor to apply for
relief thereunder to the Board within one year of the com ng
into force thereof. On receipt of such application, the
Board had first to decide whether the application was
mai ntai nable and had fulfilled the conditions subject to
which such an application could be nade. Thereafter the
Board had to proceed in accordance with sub-ss. (4) to (7)
and meke an award under sub-s. (5). After the award had
been nade under sub-s. (5), we come to
s.37-A (8) which may be read in extenso
"The debtor may present a copy of the award
made under sub-section (5) to the Cvil Court
or ~Certificate officer at whose order the
property was sold,~ and such Court or
Certificate-officer shall thereupon di rect
that the sale be set aside, that the debtor
toget her with any person who was in possession
of the property sold or any part thereof at
the time of delivery of possession of such
property to the decree-holder as an under-
rai yat of the debtor and who has been ejected
therefrom by reason of such sale be restored
to possession of the property with effect from
the first day of Baisakh next followng or the
first day of Kartic next follow ng, whichever
is earlier, and that any person who is in
possessi on of the property other than a person
who was in possession of the property or  part
thereof as an under-raiyat of the debtor at
the time of delivery of
934
possession of such property to the decree-
hol der shall be ejected therefromwith effect
fromthat date."
Decree-holder is defined in s. 37-A(12) as under :-
"In this section the expression ' decree-
hol der’ includes the certificate-holder ~and
any person to whomany interest inthe decree
or certificate is transferred by assignnent in
witing or by operation of |aw"
The contention on behalf of the appellant is that sub-s. (4)
of S. 37-A speaks only of the applicant before the Board,
the decree-holder and the landlord of the applicant in
respect of the property sold in the case where the  decree-
holder is not such landlord and therefore a bona fide
transferee for value fromthe auction-purchaser cannot be
ejected under s. 37-A (8) and it is only the decree-holder
who can be ejected thereunder if he is still in possession
of the property. Nowif we read the words of s. 37-A (8),
that provision clearly lays down that any person who is in
possession of the property (except an under-riyat under
certain conditions) shall be ejected therefromwith effect
from that date. The words "any person” used in s. 37-A(8)
are of very wide inmport and would include even a bona fide
transferee for value of the property sold. |If the argunent
for the appellant were to be accepted, the benefit of s. 37-
A(8) would only be given in a case where the property sold
in execution is purchased by the decree-hol der hinmself and
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he remmins in possession upto the tine the agricultura
debtor asks for relief under s. 37A(8). W do not think
that the |legislature could have intended that the relief
under S. 37-A(8) should be given only in this limted class
of cases. In any case if that was the intention, the
| egislature would not have used the words which we have
nmentioned above and which clearly inply that any person in

possession is liable to be ejected under s. 37-A(8). Thi s
would also seemto follow fromanother part of s. 37-A(8)
which inperatively enjoins on the civil court or the
certificate-officer to set aside the sale. It follows from

this that where a sale is set aside, whoever may have
purchased the property in the sale wheather the decree-
hol der hinself or sonebody else-will have to give up
possession, for the right of the person who had purchased
the property to remain in possession would only exist so
long as the sale subsists. Once the sale is set aside, the
auct i onpurchaser-whet her he be the decree-hol der or sonebody
el se -cannot renmmin in possession; and this is enforced by
the latter part of s. 37-A(8) which lays down that any
person i n-possessi on woul d ' be ejected (except an under-riyat
tinder certain condi-
935
tions).Further on the sane reasoning if the auctionpurchaser
whet her he be the decree-hol der or sonebody el se-has parted
with the property subsequently, that person would be equally
liale to ejectnent, for his right toremain- in possession
only flows fromthe sale which is ordered to be set aside
under the first part of s. 37-A(8). |If the .intention had
been that a bona fide purchaser for value other  than the
decr ee- hol der - auct i on- purchaser woul d be out of the purview
of s. 37-A(8), we should have found a specific provision to
that effect in that sub-section by the addition of a proviso
or in some other suitable manner. ~Further it nmay be pointed
out that the word "decree-holder"” in sub-s. (12) has been
given an inclusive definition and it cannot therefore be
said that when the word "decree-holder" is used in /s.37-
A(8), it is confined only to the  decree-hol der-auction-pur-
chaser. There is no doubt that .s. 37-A(8) is sonmewhat
clumsily drafted but there is equally no doubt that it
intends that the sale should be set aside whoever may be the
auction-purchaser and it also intends that —after setting
aside the sale the property should be delivered back to the
debtor whoever nmay be in possession thereof at the tine  of
this delivery back (except in the case of- an ~under-riyat
under certain conditions).
We may in this connection refer to sub-s. (1) (c) of s. 37-
A, which would show what the intention of the ||egislature
was in spite of the clunsy drafting of s. 37-A(8). Cl ause
(c) lays down one of the conditions which has to be
satisfied before an application under s. 37-A(1) - can be
made. It reads thus :-
"(c) if the property sold was in t he
possession of the decree-holder on or after
the twentieth day of Decenber 1939 or was
alienated by the decree-holder before that
date in any nmanner otherw se than by-
(i) a bona fide gift by a heba whether by
regi stered instrument or not, or
(ii) any other bona fide gift by registered
instrument, or
(iii) a bona fide Ilease for valuable
consi derati on whet her by regi stered
i nstrument, or not, or
(iv) any other bona fide transfer f or
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val uabl e consi deration (excepting a nortgage)

by regi stered instrunent."
This provision would suggest that an application under 37-
A(1) can be nmade if the property was in possession of the
936
decree-hol der on or after Decenber 20, 1939. 1In this case
that condition was fulfilled and therefore the application
under S. 37-A(1) would lie. Further the latter part of cl
(c) shows that only certain alienations by the decree-hol der
were excepted for the purpose of deciding whether an
application under s. 37-A(1) could be made. These
exceptions require firstly that the alienation by the
decree- hol der should have been made before Decenber 20,
1939. Further even so far as alienations before Decenber
20, 1939 were concerned, exceptions were only of the four
ki nds nmentioned above. These include bona fide transfers
for valuable consideration (excepting a nortgage) before
Decenber 20, 1939. So an application could be nmde even
where 'there was an alienation by the decree-holder of any
kind so l'ong as the alienation was after Decenber 20, 1939.
Thus the only exceptions to which S. 37-A would not apply
woul d be alienations by the decree-holder before Decenber
20, 1939 of the four kinds specified in cl. (c). The
present alienation was by the decree-holder after Decenber
20, 1939 and therefore the appellant cannot say that she is
not covered by s.  37-A because she was a bona fide
transferee for value. Reading therefore the wide |anguage
used in S. 37-A(8) with s. 37-A (1) (c), it is clear that
once the sale is set aside, even alienees fromthe decree-
hol der would be liable to be ejected and woul'd be covered by
the words "any person" used inthe latter part of S. 37-A(8)
unl ess they were alienees of the four kinds nentioned in s.
37-A(1)(c). We are therefore of opinion that the H gh Court
was right in holding that persons like the appellant. were
covered by S. 37-A of the Act.
The appeal therefore fails and is hereby dismssed. In the
ci rcunst ances we order parties to bear their own costs.
Appeal dism ssed
937




