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H ndu Law Wonen’s Rights Act (Mys. 10 of 1933), s. 10(2)(b)
- Scope of Practice-Necessary parties-Wo are.

HEADNOTE

The appellant in a suit against respondents clained recovery
of possession of the properties in-Schedules 1, 2 and 3 as
the sole heir of her nother. She clainmed these properties
exclusively, under s. 12(1) (i) of the Msore H ndu Law
Wren's Rights Act, 1933. On challenge to her title by
respondents she relied on a sale-deed created in favour of
her nother for a consideration of Rs. 28, 000. Respondent's
,set up title in respect of the suit ©properties in-the
appel lant’s father alleging that her father had executed a
wi || under which respondent | had been appoi nted an execut or
and as such, he got possession of the properties-and handed
them over to Respondent 2, as directed wunder the wll.
Al ternatively, they urged that even if the property bel onged
-to the appellant’s nother, she would not be entitled to
claimexclusive title to it, because by succession it~ would
devolve upon the appellant and her brothers; ~and her
failure. to join her brothers made the suit inconpetent for
non-j oi nder of necessary parties. The trial court dism ssed
the suit. On appeal, the Hi gh Court confirmed the decree of
-the trial court, but held that the nmain property in
Schedule 1 did not belong to the appellant’s nother, but to
her father and the sal e-deed in respect of the property was
taken by her father in the name of her nother benam. On
appeal by special |eave, the appellant mainly contended that
the property in question would fall under s. 10(2)(b) :of
the Act, and not under s. 10(2)(d) as respondents had
contended and therefore, she would be exclusively entitled
to it and the plea of ,non-joinder of her brothers would
fail.

Hel d: (Per, P. B. Ggjendragadkar, K. Subba Rao, K N
Wanchoo and N. Rajagopala Ayyangar JJ.). It would be
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straining the |anguage of s. 10(2)(b) of the Act- to hold
that the property purchased in the nane of the wife with the
noney gifted to her by her husband should ’'be taken to
amount to a property gifted under s. 10(2)(b). The re-
quirement of s. 10(2)(b) is that the property which is the
subj ect-matter of devolution nmust itself be a gift from the

husband to the wfe. |In deciding under which class of
properties specified by cls. (b) and (d) of s. 10(2) the
present property falls, it wuld not be possible to

entertain the argunment that the gift of the noney and the
purchase of the property nmust be treated as one transaction
and held on that basis that the property itself has been
gifted by the husband to his wfe.

134-159 S.C. - 1.

2

The gift that is contenplated by s. 10(2)(b) nust be a gift
of the very property in specie nmade by the husband or ot her
relations therein nmentioned. The trial court therefore, was
right 'in holding that even if the property belonged to the
appel | ant’ s nother, her failure to inplied her brothers who
would inherit the property alongwith her nade the suit

i nconpet ent .
In the present case, the estate could be represented only
when all the three heirs were before the court. Wen the

appel | ant persisted in proceeding with the suit on the basis
that she was exclusively entitled to the suit property she
took the risk and it was nowtoo lateto allow her to amend
the plaint by adding her brothers at this |ate stage.

Naba Kumar Hazra v. Radheshyam Mahish, A 1.R 1931 P.C., 225
fol | oned.

Per Midhol kar J. (dissenting)-Upon the pleadings ‘there is
no, scope for spliting up the transaction into two parts,
ie., agift of the noney by the father to the nother in the
first instance and the purchase by the nother of that
property subsequently with that nmoney. It was not even an
alternative contention of ~the respondents t hat the
transaction was in two parts and that what the father gifted

was the noney and not the property. It would be indeed an
artificial way of |ooking at the transaction, as was done by
the trial court, as being constituted of two parts. Thus

the transaction was one indivisible whole and that is, the
father provided the noney for acquiring the property in-the
nmother’s nane. Therefore, in effect it was the father who
purchased the property with the intention of conferring the

benefi ci al interest solely upon the nother. Such a
transaction nust therefore anpbunt to a gift. In that view
the property would not fall under cl. (d) of .s. 10 of the
Act but under cl. (b) of that section. Therefore,  the

appel | ant woul d be the sole heir of her nother and the / non-
joinder of her brothers would not defeat the suit so far as
she is concerned.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Givil Appeal No. 528 of 1961
Appeal by special l|eave fromthe judgnment and decree dated
Oct ober 10, 1956 of the Mysore Hi gh Court in Regular Appea
No. 171 of 1951-52.

K. P. Bhatt and R Thiagarajan, for the appellant.

S. T. Desai, K Jayaramand R Ganapathy lyer for the
respondents.

3

Decenber, 18, 1963

The Judgnent of P. B. (Gaj endragadkar, K. Subba Rao, K. N
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Wanchoo and N. Rajagopal a Ayyangar JJ. was delivered by
Gaj endragadkar, J. J. R Midhol kar J. delivered a dissenting

opi ni on.
GAJENDRAGADKAR J.-This appeal arises froma suit filed by
the appellant Kanakarathananmal in the Court of the 1Ind

Additional District Judge, Bangalore (O S. No. 39 of 1947-
48) in which she clained to recover possession of the
properties described in the Schedules attached to the
plaint. Schedules 1 and 2 consist of novable and inmovable
properties, while Schedule 3 refers to jewels and silver-
ware. The appellant laid a claimto these properties as the
sole heir of her nmother Rajanmbal who died on the 13th
Sept enber, 1946. Her case was that she was entitled to
these properties exclusively under sub-clause (i) of d ause
(1) of section 12 of the Mysore Hindu Law Wnen's Rights
Act, 1933 (No. X of 1933) (hereinafter called the Act). A
gold belt which isan itemof jewellery was described by her
in Schedule 4 and the sane was clainmed by her on the ground
that it had been presented to her by her father before he
di ed on the 20th March, 1947.

The case set out in the plaint showed that according to the
appel l ant, the properties in-Schedules 1, 2 and 3 bel onged
exclusively to her nother and when she nade a claim against
the respondents in that behalf, they challenged her title.
In that connection, the appellant relied on the fact that a
sal e-deed had been executed in favour of her nother on the
1st  April, 1942 for a considerationof Rs. 28,000 by M.
G bs under which several pieces of |land together wth al
bui | di ngs and erections standing thereon and novabl e
property consisting of articles of furniture and other
things set out in the Schedules attached to the 'sale-deed
(Exhbt. F), were covered.

Respondent No. 1 Loganatha Mudaliar alleged that on the 17th
February, 1947, the father of the appellant had executed a
wi Il under which he had been appoi nted an executor and' that
as such executor, he obtained a probate under the said will,
got possession of the properties and handed them

4

over to Respondent No. 2 Midaliar Sangham by its President,
as directed under the will. Respondents 1 and 2 thus set up
atitle in respect of the suit properties in the appellant’s
father. Alternatively, they urged that even if the property
belonged to the appellant’s nother, she would not be
entitled to claim exclusive title to it, because by
successi on the said property would devolve  upon t he
appel l ant and her brothers; and the appellant’s failure to
join her brothers nade the suit inconpetent for _non-joinder
of necessary parties. The third respondent, Vasudeva Setty
& Sons, adnmitted that he was in possession of the gold  belt
described in Schedule 4, but urged that the appellant’s
father had given it to himfor purpose of sale and  that a
sum of Rs. 109-7-9 was due to him He pleaded that he had
no objection to hand it over to the rightful claimnt,
provi ded the anmount due to himwas repaid to him

On these pleadings, the trial Court framed six substantive
i ssues, three of which were inportant. These three issues
were: ( 1) whether the appellant’s father or nother was the
real owner of the property described in Schedules 1 and 2;
(2) whether the will set up by respondents 1 & 2 was genui ne
and valid in law, and (3) whether the suit was not
mai ntai nable on the ground that necessary parties had not
been joined by the appellant. The learned trial Judge held
that the appellant’s nmother was the owner of the property
described in Sch. 1. Regarding the novable property, the
trial Judge held with sone variation that the itens admtted
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by the respondents also belonged to the appellant. As
regards the jewels, he found that they had never gone into
the possession of respondents 1 and 2, and so, the appel-
lant’s claimin respect of the said jewels was rejected. As
to the gold belt nmentioned in Sch. 4, the decision of the
trial Court was that the appellant should recover the sane
from respondent No. 3 on her paying to him Rs. 109-7-9
claimed by him Having found the title of the appellant’s
not her proved, the trial Judge cane to the conclusion that
the will executed by the appellant’s father was invalid.
These findings, however, did not materially assist the
appel | ant, because the | earned Judge upheld the respondent’s
plea that the suit was bad for non-joinder of necessary
parties. In

5

the result, the appellant’s suit was disnmssed in regard to
the main relief claimed by her.

Agai nst~ this decision, the appellant preferred an appea

before the High Court of Mysore (R A No. 171 of 195152).
The Hi gh Court has held that the nmain property described in
Sch. | did not belong to the appellant’s nother, but to her
f at her. It found that the sale-deed in respect of the
property was taken by the appellant’s father in the name of
the appellant’s not her benam . Having held that the appel -
| ant had not established her title to the said property, the
H gh Court did not think it necessary to consider the
validity of the finding of the -trial Judge that the suit
was bad for non-joinder of necessary parties. It also did
not think it necessary to consider whether the will had been
proved or not. The appellant, however, succeeded before the
High Court in respect of one mnor point and that was in
relation to her claimfor the gold belt.” The Hi gh Court has
ordered that Respondent No. 3 should return the said gold
belt to the appellant and that the appellant was not ' bound
to pay to Respondent No. 3 the anpunt clainmed by him The
result was that with a very slight nodification, the decree
passed by the trial Court was( confirnmed, though on a
di fferent ground. It is against this decree ‘that the
appellant has come to this Court by special Ieave. It
appears that respondents 1 & 2 had al so preferred an appea

in the Hi gh Court against a part of the decree passed by the
trial Judge, and the said appeal was dismssed. Wth that
part of the case, we are not concerned in the  present
appeal

The first point which has been urged before us by the
appellant is that the High Court was in error in- holding

that the inmovabl e property described in Sch. 1 had been
purchased by the appellant’s father benam in the nanme of
his wfe. Some facts material to this issue are not in

di spute.lt has been found by both the Courts bel ow that the
consideration which was paid for the sale transaction
proceeded entirely fromthe appellant’s father; so that in
dealing with the question as to whether the title to the
property vested in the appellant’s nother or not, we have to
proceed on the basis that the whole of the considerati on was

paid by the appellant’s father and not by her nother. The
case of the
6

appel l ant, however, is that the subsequent conduct of the
parties and particularly the correspondence produced by the
appel | ant clearly showed that the appellant’s f at her
admtted the title of the appellant’s mother, and it s
urged that the High Court was in error in reversing the
finding of the trial Court that the property really bel onged
to the appellant’s nother. |In order to deal with the merits
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of this argunment, it is necessary to refer to the nmmteria
correspondence on which the appellant relies. Exhibit B is
a letter witten by the appellant’s father to her
(appel lant’s) husband on the 1st August, 1944. In this
letter, the appellant’s father has used words which clearly
show that he, treated the property as belonging to his wfe.
He says "she (the appellant’s nother) tells ne that you
al nost agreed to cone and stay in the estate and for that
purpose she has asked nme not to let out both the houses
occupi ed by lyer", and then he adds, "she says that she will
give Rs. 50 a month with the above free quarters”. Then on
the 21st June, 1945, a letter was addressed to the Sub-
Division Oficer, Bangal ore Sub-Di vision, Bangalore, by the
appellant’s nmother (Exbt. “H). This letter is in relation
to the properties with which we are concerned, and it has
been addressed cl early and unanbi guously on the basis that
the title to the property vests in the appellant’s nother
In the course of this letter, she says that about the 10th
May, 1945, the authorities ~of the Hi ndustan Aircraft
appr oached her through her husband for permission to put up
and install a few electriclights against the runway to the
[ ength -of about 700 or thereabouts, and that she gave them
the perm ssion on the strict understanding that the rest of
her plantati on shoul'd not be di sturbed.

Simlarly, on the 28th May, 1946, the appellant’s father
wote to the Oficer-in-charge Cains, ~ Bangal ore, acknow
| edging receipt of a cheque which had beenissued by the
said Oficer in favour of the appellant’s nmother for Rs.
2511- 3- 0. On the 23rd May, 1946, the appellant’s father
wote a letter to his wife, and some of the statenents nmade
in it clearly suggest that the appellant’s father admtted

his wife's title to the properties in question. "M
Loganat ha Mudaliar," says the letter, "told ne that you had
said to wite sone Estate WII. W have tal ked about. this
al ready. You ought not

7

to have told himwithout telling/ne again .... Money also
shoul d be given along with estate. | will see to all as per
, , conveni ence. If you be without sorrow, you nmay come out
happily early." At this tine, the appellant’ s nmother was il
and was presunmably thinking of making a will of" her own
properties. In that context, the letter sent by the

appellant’s father to his wife is very significant.

It is true that the actual managenent of the property was
done by the appellant’s father; but that woul d inevitably be
so having regard to the fact that in ordinary H ndu fam-
lies, the property bel onging exclusively to a fermale nenber
woul d al so be normal |y managed by the Manager of the famly;
so that the fact that the appellant’s nother did not /take
actual part in the managenent of the property would not
materially affect the appellant’s case that the  property
bel onged to her nmother. The rent was paid by the 'tenants
,and accepted by the appellant’s father; but that, ' again,
would be consistent with what ordinarily happens in . such
matters in an undivided H ndu famly. If the property
bel ongs to the wife and the husband nanages the property on
her behalf, it would be idle to contend that the managenent
by the husband of the properties is inconsistent with the
title of his wife to the said properties. Wat we have said
about the management of the properties would be equally true
about the actual possession of the properties, because even
if the wife was the owner of the properties, possession nay
continue wth the husband as a matter of convenience. We
are satisfied that the Hgh Court did not correctly
;appreciate the effect of the several adm ssions made by the
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appellant’s father in respect of the title of his wfe to
the property in question. Therefore, we hold that the-
property had been purchased by the appellant’s nother in her
own nane though the consideration which was paid by her for
the said transaction had been received by her from her
husband.

As soon as we reach this conclusion, it becones necessary to
consi der whet her the appellant’s suit nust fail for
nonj oi nder of necessary parties. It is comon ground that
the appellant has brothers alive, and even in the tria

Court respondents 1 and 2 took the alternative plea that if
the property was found to belong to the appellant’s nother

under

8

the rel evant Mysore |law'the appellant and her brothers would
be entitled to succeed to that property and the non-joinder
of the brothers was, therefore, fatal to the suit. In fact,
as we have already indicated, the trial Court had dism ssed
the appel l'ant’s suit on this ground. The decision about the
guestion ‘as'to the appellant’s title to this property would
thus depend upon the constructi on of ‘the rel evant provisions
of the Act. Section 10 is relevant for the purpose

Section 10(1) defines 'Stridhan’ as meaning property of
every description belonging to a H ndu fermale, other than
property in which 'shehas, by |aw or under the terms of an
instrunment, only a linmted estate. Section 10(2) prescribes
an inclusive definition of the word *Stridhan’ by clauses
(a) to (g). The appellant contends that the property in
question falls under s. 10(2) (b), whereas according to the
respondents it falls under s. 10(2) (d). There is no doubt
that if s. 10(2) (b) takes in the property, the ‘appellant
would be exclusively entitled to it and the plea of non-
joinder of her brothers would fail. ~On the other hand, if
s. 10 (2) (d) applies to the property, the appellant. wll
not be exclusively entitled to the property and her brothers

woul d be necessary parties to the suit. 1In that case the
pl ea of non-joinder would succeed and the appellant’s suit
would be dismssed on that account. The position wth

regard to the heirs who succeed to stridhan property
belonging to a Hndu female dying intestate has been
provided for by s. 12 of the Act and there is no-dispute on
that account.

Let wus, therefore, consider under which clause of s. 10
(2) the property in question falls. Section 10 (2) (b)
refers to all gifts received by a fenale at any tine
(whether before, at or after her marriage) and from any
per son (whether her husband or other relative or a
stranger). It is thus clear that all gifts received from
the husband at any tinme would fall under s. 10(2) (b). The
appel lant’s argunent is that as soon as it is found that the
consideration for the sale proceeded solely from the
appel l ant’ s father it rmust follow that the property
purchased with the said considerationis a gift by the
husband to his wife. The fact that the property has  been
purchased in the nanme of the wife does not make -any
di fference in substance. Two transactions have taken place,

9

one a gift of the noney by the husband to his wife, and the
ot her purchase of the property with the said noney in the
nane of the wife. Treating the two transactions as inte-
grally connected, it should be held that the purchase itself
was nmade by the husband in the nane of his wife and that can
hardly be distinguished fromthe gift of the said property
to the wife.

On the other hand, the respondents contend that s. 10 (2)
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(b) can take in only gifts and not properties purchased with
the assistance of the gifts. |If the appellant’s father gave
to his wife the anpbunt with which the property was
purchased, all that can be said is that the amount given by
the husband to his wife was a gift under s. 10 (2) (b).
VWat the wfe purported or chose to do with the anount
gifted to her by her husband is entirely a different matter.
She mght have purchased the property, or she mght have
kept the anpbunt in bank. |If the anmpunt had continued in the
bank and its identity was not in dispute, it may have been
i npressed with the character of Stridhan as described in s.
10 (2) (b). But if the ambunt was utilised by the wife for
purchasing the property in her own nane, the purchase is
hers and the purchased property cannot be said to be gift
fromthe husband to hiswife. Section 10(2 ) (d) refers to
property acquired by a fenale by purchase, agreenent, com
prom se, finding ~or adverse possession. The respondents
urged that one has nerely to read clause 10(2)(d) to be
satisfied that the purchase of the property in this case
falls squarely under it.

We have carefully considered the argunents thus presented to
us by the respective parties-and we are satisfied that it
woul d be straining the | anguage of s. 10(2)(b) to hold that
the property purchasedin the nane of the wife wth the
noney gifted to her by her husband should be taken to anount
to a property gifted under s. 10(2) (b).” The argunent about
t he substance of the transaction is of no assistance in the
present case, because the requirement of s. 10(2) (b) is
that the property which is the subject-matter of devolution
must itself be a gift fromthe husband to the wife. Can we
say that the property purchased under the sal e-deed was such
agift fromthe husband to his w fe? The

10

answer to this question nmust clearly be in the negative.
Wth what funds the property is purchased by the female is
irrelevant for the purpose of s. 10(2)(d); so too the source
of the title to the fund with which the said property was
pur chased. Al that is relevant to enquire is:  has the
property been purchased by the female, or has it been 'gifted
to her by her husband? Now, it seens clear that in deciding
under which class of properties specified by clauses (b) and
(d) of s. 10(2) the present property falls, it would not  be
possible to entertain the argunent that we nust treat the
gift of the noney and the purchase of the property as one
transaction and hold on that basis that the property . itself
has been gifted by the husband to his wife. The ~ obvi ous
guestion to ask in this connection is, has the property been
gifted by the husband to his wife, and quite clearly a gift
of inmmovable property worth nore +.ban Rs. 100 can be / made
only by registered deed. The enquiry as to whether the
property was purchased with the noney given by the  husband
to the wife would in that sense be foreign to s. 10 (2) (d)
; gift of rmoney which would fall under s. 10 (2) (b) if
converted into another kind of property would not help to
take the property under the sane cl ause, because the con-
verted property assunmes a different character and falls
under s. 10(2) (d). Take a case where the husband gifts a
house to his wife, and later, the wife sells the house and
purchases land wth the proceeds realised from the said
sale. It is, we think, difficult to accede to the argunent
that the | and purchased with the sal e-proceeds of the house
shoul d, like the house itself, be treated as a gift fromthe
husband to the wife; but that is exactly what t he
appel lant’ s argunment will inevitably mean. The gift that is
contemplated by s. 10 (2) (b) rmust be a gift of the very
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property in specie made by the husband or other relations
therein nentioned. Therefore, we are satisfied that the
trial Court was right in comng to the conclusion that even
if the property belonged to the appellant’s nother, her
failure to inmplied her brothers who would inherit the
property along with her makes the suit inconpetent. It s
true that this question had not been considered by the Hgh
Court, but since it is a pure point of law depending upon
the construction of s. 10 of the Act, we do not think it
necessary to remand the case for that purpose to the High
Court. Facts which are necessary to
11
decide the question under s. 10 (2) have been found and
there is no dispute about them The only point to decide
is, on a fair construction of s. 10(2) (b) and (d) which of
the said two clauses takes-in the property in question

This appeal was argued before us on the, 22nd August,
1963. At ‘the said hearing, we had suggested to the parties
to consider whether they could am cably settle the dispute
bet ween 't hensel ves. Accordingly, we allowed the matter to
stand over to enable the parties to negotiate the settle-
ment, if possible. Utimtely, on the 13th Septenber, 1963,
the Appellant’s counsel reported to the office that no
settl enent was possible. ~ However, in the neanwhile, on the
6th Septenber, 1963, the appellant’s counsel filed an
application for leave to add the appellant’s two brothers T.
Nar ayanaswary and T. Vasudevan as co-plaintiffs to the
plaint, or if they are not willing tojoin as co-plaintiffs,
then as defendants 4 .and 5. This application is opposed by
respondents 1 and 2. That is howthis appeal was placed
bef ore the sane Bench once again on the 13th Decenber, 1963.

W do not think there is any justification for  allow ng
the appellant to anmend her plaint by adding her brothers at
this late stage. W have already noticed that the plea of
non-j oi nder had been expressly taken by respondents 1 and 2
in the trial Court and a clear and specific issue had been
franed in respect of this contention. Wile the suit was
being tried, the appellant m ght have applied to the /'tria
,Court to add her brothers, but no such application was
made. Even after the suit was disnmissed by the trial Court
on this ground, it does not appear that the appellant noved
the Hi gh Court and prayed that she should be allowed tojoin
her brothers even at the appellate stage, and so, the High
Court had no occasion to consider the said point. The fact
that the H gh Court came to the contrary conclusion ,on the
qguestion of title does not matter, because if the appellant
wanted to cure the infirmity in her plaint, she should have
presented an application in that behalf at the | hearing of
the appeal itself. |In fact, no such application was / nmade
even to this Court until the appeal was allowed to /stand
over after it was heard. Under the circunstances, ‘we do not
12
think it would be possible for us to entertain the said
applicati on. In the result, the application for anendnent
is rejected.
It is wunfortunate that the appellant’s claim has to be
rejected on the ground that she failed to inplead her two,
brothers to her suit, though on the nmerits we have found
that the property claimed by her in her present suit
bel onged to her mother and she is one of the three heirs on
whom t he said property devol ves by succession under s. 12 of
the Act. That, in fact, is the conclusion which the tria
Court had reached and yet no action was taken by the
appel l ant to bring the necessary parties on the record. It
is true that under 0. 1 r. 9 of the Code of Civil Procedure
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no suit shall be defeated by reason of the msjoinder or
non-j oi nder of parties; but there can be no doubt that if
the parties who are not joined are not only proper but also
necessary parties to it, the infirnmty in the suit is bound
to be fatal. Even in such cases, the Court can under 0. 1
r. 10, sub-rule 2 direct the necessary parties to be joined,
but all this can and should be done at the stage of tria
and that too without prejudice to the said parties’ plea of
[imtation. Once it is held that the appellant’s two
brothers are co-heirs with her in respect of the properties
left intestate by their nmother,, the present suit filed by
the appellant partakes of the character of a suit for
partition, and in such a suit clearly the appellant alone
would not be entitled to claim any relief against the
respondents. The estate can be represented only when al

the three heirs are beforethe Court. |If the appellant per-
sisted in proceeding with the suit on the basis that she was
exclusively entitled to the suit property, she took the risk
and it is 'nowtoo late to allow her to rectify the m stake
In Naba Kumar Hazra & Anr. v. Radheshyam Mahish & O's.(1)
the Privy Council had to deal with a sinmlar situation, In
the suit fromwhich that appeal arose, the plaintiff had
failed to inplead co-nortgagors and persisted in not joining
them despite the pl eas taken by the defendants that the co-

nortgagors were necessary parties and in.the end. it was
urged on his behalf that the said co-nmobrtgagors should be
all owed to be inpleaded before the Privy Council. In

(1) AI1.R 19 31 P.C. 229.

13

support of this plea, reliance was placed onthe " provisions
of O 1r. 9 of the Code. Inrejecting the said prayer, Sir
CGeorge Lowndes, who spoke for the Board observed that "they
are unable to hold that the said Rul e has any application to
an appeal before the Board in a case where the defect has
been brought to the notice of the party concerned from the
very outset of the proceedings and he has had ample
opportunity of renedying it in India."

In the result, the appeal fails and is dismssed. The
appel | ant has been granted special |eave to file this appea
as a pauper. In the circunstances of this case, however, we

direct that she need not pay the Court-fees which she would
have hadto pay if she had not been all owed to appeal as a
pauper. There would be no order as to costs throughout.
MUDHOLKARJ. -1 regret ny inability lo agree wth the
conclusion of ny |earned brother GajendragadkarJ. on the
second point and consequently with the ultimate decision -of
the appeal as proposed by him M reasons for taking a
different view are these:

The sale deed on which the appellant relies  admttedly

"stands in the nane of her nmother. It is no longer in
di spute that the consideration for the transaction proceeded
not from her mother but fromher father. It was because of

this latter circunmstance that the respondents contended that
the transaction was benanmi. After examining the entire evi-
dence adduced by the parties,, the trial court negatived the
respondent’s contention. Though the High Court took a
-different view, ny |learned brother has held and in ,ny
opinion rightly, that the conclusion of the H gh Court -was
wong and that of the trial court was correct on this point.
The position, therefore, is that the property in question

was that of the appellant’s nother at her death. The
respondents, however, contended that even so the suit nust
fail because the appellant had failed to join her brothers

as parties to the suit because they were co-heirs of their
nother along with her. That would be the correct position
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under s. 12 of the Mysore Hi ndu Wnen's Ri ghts Act provided
the property is deened to have been purchased by the nother
hersel f. The short question, therefore, is whether
14
upon the findings that the property was not purchased by the
appel l ant’ s father benam in the nane of her nother and that
the consideration for the transaction entirely flowed from
the father, the inference nust be that the property was
purchased by the nmother. No doubt, the sale deed stands in
her name. But the fact remains that the consideration did
not flow fromher but fromthe appellant’s father. It is
interesting to nention that on February 9, 1948 the respon-
dent’s counsel made an application under 0. VI, rr. 5 and
11, Code of Civil Procedure calling upon the appellant to
furnish further particulars with regard to her claimto the
property in question in viewof s. 12 of the Msore Hi ndu
Wmen's Rights Act.” She furnished the follow ng particul ars
on February 17, 1948:
"The ~property detailed in Schedules 1 and 11
was  all conveyed to Rajanbal under one sale
deed as stated in paragraph 5 of the plaint.
She stood by her husband in his adversity
sacrificing her possessions for himwhich she
got as presents fromher own parents. He was
deeply attached to her, and indeed they were a
| oving / coupl e. Qut of love, affection and
gratitude and with a view to make her self-
sufficient, he provided the noney to acquire
the property for her own, absolute use, which
she while alive had even deci ded and announced
to give away to-the plaintiff ultimtely."
The appellant’s case, therefore, clearly “is that t he
purchase noney was provided by her ~father for acquiring
property for the absolute use of her mother. By negativing
the finding of benam nade by the Hgh Court we are in
effect holding that the property was acquired by the

appellant’s father with his own noney for her nother. In
this state of affairs; it is difficult to see’ how the
transaction could be split up into tw parts, i.e.,, a gift

of the noney by the father to the mnother in the first
instance and the purchase by the nother of that  property

subsequently with that nmoney. In nmy judgment, wupon - the
pl eadi ngs there is no scope for splitting up the transaction
into tw parts like this. It is not even an alternative
contention of the respondents that the trans-

15

action was in two parts and that what the father gifted was
the noney and not the property. It would be @ *indeed an
artificial way of |ooking at the transaction as was done by
the trial court as being constituted of two parts. The

transaction in nmy judgnent is one indivisible whole, and
that is, the father provided the noney for acquiring the
property in the mother’s name. Therefore, in effect it was
the father who purchased the property with the intention  of
conferring the beneficial interest solely upon the nother.

Such a transaction nust therefore anmobunt to - a gift. In
that view the property would not fall under cl. (d) of s. 10
of the Act but under cl. (b) of that section. Ther ef or e,

the appellant would be -the sole heir of her nother and the
non-j oi nder of her brothers would not defeat the suit so far

as she is conceded. In the result | would set aside the
decree of the courts belowin so far as the property in
guestion, Beverly Estates, is concerned and decree the

appellant’s suit wth respect toit in addition to the
property w th respect to which she has already obtained a
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decree in the courts below. | would further direct that the
respondents will pay to the appellant proportionate costs in

all the courts.

ORDER BY COURT
In accordance with the opinion of the mgjority the appeal is
di sm ssed. No order as to costs. Appellant need not pay
court fees.




