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ACT:

Madhya Pradesh Exci se Act, 1915: Sections 13,18, 25, 27, 28
and 62(2) (h).
Madhya Pradesh Brewery Rules, 1970: Rule 22- Nature of |evy
under and validity of -Breweries-Appointnment of Excise Ofi-
cers as |Incharge of breweries- Provision for pay of such
Oficers- Rule providing that their pay should be net by
State but when the charges exceed five per cent of the duty
| eviable the excess shall be realised fromthe brewer-Rule
22 held wultra vires and beyond the Rule naking power of
state-Levy under Rule 22 held as additional excise duty not
actually due and not authorised by section 25.

HEADNOTE:

Rule 22 of the Madhya Pradesh Brewery Rules, 1970
enpowers the Excise Conmi ssioner to appoint —an officer-in
-charge of the brewery and to appoint such other officers of
the excise departnment as he may deemfit to be incharge of
the brewery with the object of exercising a control over the
breweries. It further provides that the pay of ~all such
officers shall be net by the Governnent but in case the
annual charges and pay of such officers exceed 5% of the
duty leviable on the issue made fromthe brewery to the
districts within the State then the excess shall be realised
fromthe brewer.

Demands raised under the said Rule on the appellant-
brewery were challenged by it and a Division Bench- of the
Madhya Pradesh Hi gh court upheld the sane holding that (i)
the demand under Rule 22 was in the nature of a condition of
licence for brewery: and (ii) Section 62 (2)(h) read wth
Section 28 of the Madhya Pradesh Excise Act, 1915 was wi de
enough to enable the State Governnent to nake the inpugned
rule as a condition of the |icence.

In appeal to this Court, it was contended on behal f of
the appellant-brewery that the excise duty |I|eviable under
the Act was a tax inposed by the State Legislature in exer-
cise of its plenary powers and there cannot be

596
a further demand, which is in the nature of an additiona
duty, by neans of a rule.

On behalf of the State it was contended that the denmand
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under Rule 22 was nothing but a further fee or additiona
consi deration, apart fromLicence fee, which was neither a
further duty nor a further tax and the denmand was referable
to sections 27 and 28 of the Excise Act.

Allowi ng the appeal and setting aside the judgnent of
the H gh Court, this Court,

HELD: 1. Rule 22 of the Madhya Pradesh Brewery Rules,
1970 to the extend it permits raising a demand, which in sum
and substance is additional excise duty, without its being
actually due is ultra vires the act and beyond the rule
maki ng power of the State. [604 E]

2. The excise duty collected goes to the coffers of the
State. The pay of officers have to come out fromcoffers of
the State. Under Rule 22 five per cent of the duty |eviable
is assessed to neet the pay of such officers, which the
CGovernment, but for the Rule, is otherwi se supposed to
neet. This part of the rule is purely internal between the
CGovernment and its officers. The |licensee is | east concerned
as to how'the excise duty |eviable would be appropriated. It
is only . in the case of a shortfall when the excess is sought
to be realised fromthe brewer that he gets affected. The
excess s obviously the sumwhich falls short of the duty
leviable. It cannot for a nonment be suggested that when
there is a shortfall, the demand is as if of an "additiona
fee or consideration" and not additional excise duty. It is
obvious fromthe | anguage of Rule 22 that in the event of
the excise duty leviable falling short of the expected five
per cent to neet the pays of the officers cannot be net
therefrom the state has all the sanme to pay. The neasure
under Rule 22 goes to recoup the state of the charges by
demanding a sumequal to the duty leviable to that extent
without |ifting exciseable articles. On this  understandi ng
arrived at the denmand cannot be sustained-and is ‘quashed.
[603 C-H; 604 E

3. Though under Section 28 of the Excise Act |icences
are issued on the prescribed forns-and on paynent of ' such
fee as prescribed and |licences containing such particulars
as the State Governnment may direct etc. this power even
though wide is yet confined withinits frame and can'in no
event assume the power to inmpose or levy a tax or excise
duty by
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neans of a rule w thout the sanction of the Act. The paynent
asked, on the contingency of events, cannot partake the
character of a fee so as to conme within the purview of
Section 28. And if it does not the support of ~ Section
62(2)(h) is sterile. Seeking help from Section 27 would al so
be of no avail because the additional paynment conceived of
therein is also a paynent over and above the duty |eviable
and as a part consideration towards the grant of any /|ease
under section 18. The additional consideration conceived of
in Section 27 is a consideration over and above the  ‘excise
duty. The terns of Section 27 do not go to retrieve the
situation [604 A-D

Bimal Chandra Banerjee v. State of Madhya Pradesh,
[1971] |ISCR 844; State of MP. V. Firm Gappulal etc;[1976]
2SCR 1041; Exci se Commi ssioner, U P. etc. etc. v. Ram Kumar
etc.etc;[1976] Supp. 532, relied on

Panna Lal & Os.etc.etc.v. State of Rajasthan and
Ors;[1976] 1 SCR 219 di stingui shed.

Nashirwar v. State of MP. {1975] 2 SCR 861, referred
to.
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JUDGVENT:

ClVIL APPELLATE JURISDICTION : Civil Appeal No. 1265 of
1981

From the judgnent and Order dated 4.9.80 of the WMdhya
Pradesh High Court in Msc. Petition No.48 of 1978.

S.K. Mehta, Dhruv Mehta, Aman Vachher and Arvind Verma for
the Appel |l ants.

B. Y. Kul karani and S.K. Agnihotri for the Respondents.
The judgnment of the Court was delivered by

PUNCHHI, J. This appeal is directed against the judgnent and
order dated Septenber 4,1980 of a Division bench of the Hi gh
Court of Madhya Pradesh at Jabal pur in M scell aneous Peti -
tion No.48 of 1978.

Vires of rule 22 of the Madhya Pradesh Br ewery
Rul es, 1970 franed under Section 62 of the Madhya Pradesh
Exci se Act, 1915 stands questioned. That Rul e says:

"22. EXCl SE COW SSI ONER TO APPO NT OFFI CER
I N- CHARGE OF BREVEERY: Every brewery shall be placed
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by the 'Excise Conmi ssioner under the charge of an Excise
I nspector to be designated as officer-in-charge of the
brewery. The Exci se Conm ssioner will further appoint such
ot her officer of the Excise Department as he may deemfit to
the charge of breweries. The pay of all such officers shal
be met by the Government; provided that when the annua
charges exceed five per cent of the duty leviable on the
issue made fromthe brewery to districts within the State
excess shall be realised fromthe brewer".

The roots of the Rule, through the provisions of the
Madhya Pradesh Excise Act, require to be traced, as well as
the nature of the exaction provided in it. A broad franmework
of the working of the Act would thus be necessary.

The State has the exclusive right ~or privilege of
manuf acture or sale of liquor. There is no fundanental right
of any citizen to carry on trade and business of |iquor
This is the Settled position of law. See in this connection
Nashirwar v. State of MP. [1975] (2 SCR 861, a case under the
Madhya Pradesh Excise Act and other cases of ‘the sane
strand. It is open to the State through its Governnment to
part wth those rights in regard to liquor and intoxicants
for a consideration. Any citizen wanting to do the business
in liquor or intoxicants in the State of madhya Pradesh - has
to seek permssion under the Madhya Pradesh Excise Act,
1915. Section 13 of the Act provides inter alia that  no
i ntoxi cant shall be manufactured or collected no _|iquor
shall be bottled for sale, no distillery or brewery shall be
constructed or worked and no person shall use or have in his
possession any materials, still, wutensil, “inplenent or
apparatus what soever for the purpose of nmanufacturing any
i ntoxicant other than tari, except under the authority and
subject to the terms and conditions of a licence granted in
that behalf. Section 18 enpowers the State Governnent to
| ease to any person on such conditions and for such ' period
as it may think fit, the right of manufacturing, supplying
or selling of any liquor or intoxicating drug wthin -any
specified area. For the purpose there is a duty |eviable and
other fees collectable. chapter v of the Act is earnarked
for the purpose. Therein Section 25 provides that Excise
Duty is payable on all excisable articles inported, export-
ed, transported, manufactured, cultivated or collected under
any licence or manufactured in any distillery established,
or any distillery or brewery licensed under the Act. In the
same Chapter is Section 27 which enables the governnment to
get paynent for grant of

599
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| eases. It says:

"27. PAYMENT FOR GRANT OF LEASE Instead of or in addi-
tion to any duty leviable under this Chapter, the state
CGovernment nmay accept paynment of a sumin consideration of
the grant of any |ease under section 18".

It is evident froma bare reading of the aforesaid
provision that two situations are envisaged. The first
situation is when duty is |leviable under Chapter V, the
Covernment nmay accept instead a sumin substitution of the
duty, in consideration of the grant of a | ease under Section
18. The second situation is that the governnent may accept
payment of an additional sum over and above the duty |Ievi-
abl e under chapter V, in consideration of the grant of a
| ease under section 18. Section 28 in the followi ng Chapter
then provides for the forms and conditions of licences and
fees charged thereon. It provides that every licence, pernit
or pass granted under the Act shall be granted on payment of
such fees, if any, for such period, subject to such restric-
tions, and on-such conditions, and shall be in such form and
contai n.such particulars as the State Government nmay direct
either generally by Rul es made under Section 62 or in any
particul ar instance. Section 62 Contains the Rule nmaking
power of the Government on the usual pattern. Sub-section(i)
of section 62 vests the power for the purpose in the State
Government, and sub-section (2) enunerates specific sub-
jects, in particular and without prejudice to the generality
ot herwi se of the rule making power. In particular Cause (h)
of sub-section(2)of section 62 pernmits the State Governnent
to prescribe the authority by, the formin which, and terns
and conditions subject to which-any licence, pernit or pass
shall be granted. It is.in its rule making power, that the
State Governnent franmed the Madhya Pradesh Brewery. Rules,
1970, from anongst which Rule 22 stands above-quoted, vires
of whi ch was chal | enged before the H gh Court, though unsuc-
cessfully, for which purpose effort stands renewed.

The appellant is a conpany carrying on business in the
manufacture and sale of beer. For the purpose it has
established a brewery in the industrial area at Bhopal. It
has obtained three licences inthe requisite forms for
manuf acturing, bottling and sale of beer. It —is aggrieved
agai nst the recovery of annual charges relating to the pay
of the officer-in-charge etc. of the brewery fromthe brewer
to the extent such charges exceed 5
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per cent of the duty leviable on the issue nade from the
brewery to the districts within the state.. The appell ant
clains relief of quashing of the demand notice inrespect of
those charges. The H gh Court negatived the plea of the
appel l ant taking the viewthat the licences in Form B-1-A
which is alicence to work a brewery in private prem ses,
issued to the appellant is specifically in terns subject to
the Mdhya Pradesh Brewery Rules . And since there was an
obligation laid on the brewer under Rules 22, that if annua
pay of the officers-in-charge etc. of the brewery exceeded 5
percent of the duty leviable, the excess had to be realised
fromthe brewer. It was viewed as a condition of |icence for
working the brewery and well within the rule nmaking power
conferred under Section 62(2)(h read with Section 28 of the
Act, whereunder the State Government could lay down terns
and conditions subject to which |icence could be granted.
Support for the view was taken by the H gh court from the
first part of Rule 22 enmpowering the Excise Conm ssioner to
appoint an officer-in-charge of the brewery and to appoint
such other officers of the excise departnment as he may deem
fit to be incharge of the brewery with the object of exer-
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cising a control over the breweries, as also perform duties
assigned to these officers under Rules 23 to 26 which by
thensel ves were reasonable . And since those were reasona-
ble, the provision nade in the latter part of Rule 22 that
in case the annual charges and pay of such officers exceeded
5 per cent of the duty leviable on the issue nade from the
brewery to districts within the state, the excess to be
realised fromthe brewer was al so reasonable. The H gh court
i n concl usion expressed itself as foll ows:

"It is true that the Act provides for paynent of excise
duty as consideration for grant of licence and does not
specifically provide for realisation of charges in respect
of pay of officers posted for control of breweries. But in
our view Section 62 (2)(h) read with section 28 is wde
enough to enable the state Governnent to nake the inpugned
rule as a condition of the-licence".

The appellant” maintains that though the excise duty
| evi abl.e ~under ~the Act is a tax inposed by the State
Legi sl ature in exercise of its plenary power there cannot be
a further denmand, which is the nature of an additional duty,
by nmeans of ~a rule. Onthe basis of Section 18 it is
contended that a | ease is granted subject to paynent of duty
| eviable only under Chapter V and not otherwi se. The State
CGover nent under Section
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27, may forego the excise duty and accept paynent of a sum
in consideration of the grant of any l'ease under Section 18
in its stead. The State CGovernnent while keeping the duty
| evi abl e wunder Chapter V intact may accept an additiona
payment of a sumin consideration of the grant of a |ease
under Section 18. The appellant maintains that the instant
demand raised is not referable at all to Sections 27 and 18.
The stand of the State is based on the literal reading of
Rule 22. The State terns the additional paynent as "a fur-
ther fee apart fromlicence feeon the brewer in case the
charges of supervision exceed 5 per cent of the duty |evi-
able on the issue made fromthe brewery to various districts
in the State." It has al so been nmaintained that the charge
created under Rule 22 is nothing but - a further fee or  addi-
tional consideration, which is neither-a further duty nor a
further tax. The exaction is suggestive of roots is Sections
27 and 28.

Now is the demand a further duty and hence a further
tax or is it a further fee or consideration for transferring
the right is the pointed question. |In Bimal Chandra Banerjee
v. State of Madhya Pradesh, [1971]1 SCR 844 this Court had
the occasion to exam ne sone of the provisions of the Act
inclusive of Sections 27 and 62 (2) (h). Under (the condi-
tions of licence of the then appellants they were required
to nake compul sory paynment of excise duty on the quantity of
liquor which they failed to take delivery of, since those
conditions prescribed the m ninum quantity of Iiquor | which
they had to purchase fromthe Government. Releasing them
fromsuch obligation, this Court ruled as foll ows:

"Neither s. 25 s. or 26 s. 27 or s. 62 (1) or
cls. (d) and (h) of s. 62 (2) enpower the rule
maki ng authority viz the State Government to |evy
tax on excisable articles which have not been
ei t her i nported, exported, transported, manufac-
tured, cultivated or collected under any licence
granted under s. 13 or manufactured in any distill-
ery established or any distillery or brewery
i censed under the Act. The legislature has Ilevied
excise duty only on those articles which cone
within the scope of s. 25. The rul e maki ng authori -
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ty has not been conferred with any power to |evy
duty on any articles which do not fall within the
scope of s. 25 Therefore it is not necessary to
consi der whet her any such power can be conferred on
t hat authority. Quite clearly the State
CGover nent purported to Ilevy duty on
liquor which the contractors failed to
l[ift. In so doing it was
602

attenpting to exercise a power which it did not

possess.

No tax can be inposed by any bye-law or rule
or regulation unless the statute under which the
subor di nat e | egi sl ation is nade specially
authorises the inposition even if it is assunmed
that the power to tax can be delegated to the
executive. The basis of the statutory power
conferred by the statute cannot be transgressed by
the rule making authority. A rule naking authority
has no plenary power. It has to act wthin the
limts of the power granted to it."

The ratio in Banerjee' s case (supra) was followed in
State of M P.v. Firm Gappulal etc., [1976] 2 SCR 1041 and
then again in a case fromUtar Pradesh in Excise Conm s-
sioner, U P. etc. etc. v. RamKumar 'etc. etc., [1976]
(Supp.) 532 Now if the exaction under Rule 22 of the Brewery
Rul es is an exaction not authorised under Section 25 and is
being made as if additional excise duty, the three cases
af ore-quoted would nip the demand outright. But if it is an
addi ti onal payment under Section 27 as consideration for the

grant of licence, or a further fee or conditionof  licence,
as contended by the respondent-State then it may have to be
sustained. It would be relevant to take note of anot her

decision of this Court in Panna Lal & Ors. etc. etc. V.
State of Rajasthan and O's., [1976] 1 SCR 219 at this stage
in which the contractual obligation of the |licensee to pay
the guaranteed or stipulated sumnentioned in the I|icence
was held not to be dependent on the quantum of |iquor held
by himand no excise duty was hel d charged or chargeable on
undrawn |iquor under the licence. The aforesaid case cannot
advance the defence of the State for there is no |unpsum
payment stipulated as such in the instant  licence. ~ The
licence only nentions that the |icensee would be bound by
the Brewery Rules. The High Court in that situation went  on
to lean on Sections 62 (2) (h) and 28 when di scovering there
was no express provision in the Act for realisation of
charges in respect of pay of officers posted for control of
breweries. But when we analyse the latter part of Rule 22,
the follow ng position energes: -

(i) the pay of all such officers shall be mnet
by t he CGover nment ; [the gover nient
owns the responsibility]

(ii) if the annual charges do not exceed 5
per cent of the duty | evi abl e on the
i ssue made fromthe brewery to districts
603

Wit hin t he St at e, not hi ng is real i sabl e
fromthe brewer;

(iii) 5 per cent of the duty has been considered
enough fromwhich to reinburse the Governnment of
the pay of such officers; and

(iv) in case the annual charges exceed 5 per cent
of the duty Ileviable then the excess shall be
realised fromthe brewer, i. e., to reinburse the
CGovernment for the pay of all such officers.
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The excise duty collected goes to the coffers of the
State. The pay of officers have to come out fromcoffers of
the State. Five per cent of the duty leviable is assessed to
neet the pay of such officers, which the Governnment, but for
the Rule, is otherw se supposed to neet. This part of the
rule is purely internal between the GCovernment and its
officers. The |licensee is |east concerned as to how the
excise duty |leviable would be appropriated. It is only in
the case of a shortfall when the excess is sought to be
realised fromthe brewer that he gets affected. Now what is
this excess? It is obviously the sumwhich falls short of
the duty leviable. In other words it is this for the brewer:
"You have not lifted enough quantities of beer and sent them
to distincts within the State. Thus the State has not earned

enough excise duty resulting.in a short fall inits 5% That
does not go to neet the annual expenses of the officers.
Therefore you nmeet the shortfall, wthout |I|ifting the

goods. " Therefore the shortfall partakes the same col our and
content. I't cannot for a noment be suggested that when there
is a shortfall, the demand is as if of an "additional fee or
consi deration" and not additional excise duty. It is obvious
from the |language of the Rule that in the event of the
excise duty leviable falling short of the expected five per
cent to neet the pays of the officers cannot be met there-
from the State has all the same to pay. The neasure goes
to recoup the State of the charges by denandi ng a sum equa
to the duty leviable to that extent wi'thout lifting excise-
able articles. On this understanding arived at the demand is
hit in our view, by the ratio of ~Bannerjee’'s case, firm
Gappul al ' s case and Ram Kunar's case (supra), and cannot be
sustained. Rule 22 to that extent is ultra vires the Act and
beyond the rul e maki ng power of the state.

Now with regard to the suggested w de anplitude Section
62 (2) (h)
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and Section 28 and condition of licence, all we need to say
is that though wunder Section 28 licences are issued on the
prescribed forns and on paynent of such fee as prescribed
and |icences containing such particulars as the State Gov-
ernment may direct etc. this power even though wide is vyet
confined within its frane and can in no event assunme the
power to impose or levy a tax or excise duty by neans of a
rule wthout the sanction of the Act. As we have analysed
earlier, the paynment asked on the contingency of  events,
cannot partake the character of a fee so as to come wthin
the purview of Section 28. And if it does not the support of
Section 62 (2) (h) is sterile. Seeking help fromSection 27
would also be of no avail because the additional paynent
conceived of therein is also a paynment over and  above the
duty leviable and as a part consideration towards the /grant
of any | ease under Section 18. The additional consideration
conceived of in Section 27 is a consideration over and above
the excise duty. The way we have anal ysed Rule 22, the terns
of Section 27 do not go to retrieve the situation

For the aforesaid reasons, this appeal is allowed, the
judgrment and order of the Hi gh court of Madhya Pradesh is
set aside, declaring Rule 22 to the extent it pernits
raising a demand, which in sumand substance is additiona
excise duty, without its being actually due; as ultra vires
the Act and beyond the rul e naking power of the State. The
demand raised against the appellant is therefore quashed.
The appel | ant shall have his costs.

T.N A Appeal al | owed.
605
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