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ACT:
| mports (Control) Order, 1955:

Clasuse 5(3) (ii)-Cbject and interpretation of-Inport
licence-Condition deemng goods inported as property of
licensee at the time of inport and upto clearance through
Cust onms- When not appl icabl e- Goods inported-Inmporter failing
to clear goods from Custons by nmaki ng paynents and receiving
docunents of title sent by seller-Wether goods renmain
property of seller-Wether seller entitled to re-export such
goods- Custom Act, 1962 : Section 2 (26)-1nport and ' Export
Policy, 1985-86 : Para 26(ivVv).

Custons Act, 1962 :

Section 111 (d)-Applicability of-CGoods inported under
valid licence and not contrary to | aw subsequent
cancel lation of |icence-Wether renders inport contrary to
| aw and goods inported liable for confiscation

Section Il (0)-Wen applicable-Inport licence granted
subj ect to conditions-Non-observance of conditions by
inmporter in earlier consignments-Wether —indicative of
simlar non-observance in subsequent consignnents al so-
Confiscation of goods-Wether justified-Inports and Exports
(Control) Act, 1947 : Section 4-G

Interpretation of Statutes-Wrds and phrases t ake
colour fromthe context in which they are used.

Words and phrases-’ Property of’ and ' Vest’-Meaning of.

HEADNOTE
The second respondent doi ng business in India, obtained
an advance inport licence for inmporting raw silk. The

licence was granted subject to the condition that raw silk
imported would be utilised for manufacturing and exporting
gar nment s. Sonetime thereafter, the second r espondent
recei ved three consignnments but did not fulfill the
stipulated condition. Subsequently, the first respondent,
an | ndi an
270

nati onal residing abroad, and doi ng busi ness, sent certain
quantities of rawsilk in four lots, deliverable to the
second respondent. The requisite docunents were sent to the
first respondent’s bankers with instructions to deliver the
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sane to the second respondent on receiving the paynent.
Wien the four consignments arrived in India, the second
respondent appeared before the custons authorities and
clained the right to take delivery of the goods, but the
authorities, who had come to know by then of the non-
conpliance of the stipulated condition with respect to the
three earlier consignnments and also of the al | eged
m srepresentation nmde by her while obtaining the Advance
inmport licence, initiated proceedings against her and two
ot her persons. In view of the proceedings, the second
respondent failed to mmke the payment and receive the
docunents; she did not take any steps to clear the goods, in
ef fect abandoni ng them

The first respondent appeared in the proceedi ngs on his
own and submitted that title to the goods had not passed to

the second respondent and he was still the owner of the
goods, and therefore, the said goods could not be
confiscated or proceeded against for violations, if any,

conmtted by the second respondent, and that he was not a
party to the msuse of the earlier inports, nor was the
awar e of the alleged fraud practised by the second
respondent in obtaining the advance inport |icence, and that
he may be pernitted to re-export the goods in question

Wiile the proceedings were pending, the conpetent
authority cancelled the advance inport licence granted to
second respondent.

The Collector of Customs was of ‘the viewthat as the
advance inport licence had since been cancelled by the
conpetent authority there was no valid inport licence for
cl earance of those goods, and since for re-exporting the
sai d goods, a valid inmport licence was necessary and because
it was not there, and al so because the second respondent had
abandoned the goods, perm ssion for re-export could not be
gr ant ed. Accordingly, he rejected the clainms of the first
respondent, inmposed a penalty of Rs. 5 |lakhs on the second
respondent and ordered confiscation of the four consignments
i n guestion.

Aggrieved, the first respondent filed a Wit  Petition
before the Hi gh Court directly. The appellants contended
that the second respondent nust be deemed to be the owner of
the four consignnents

271

by virtue of the definition of "inporter’ in Section 2 (26)
of the Customs Act read with Clause 5 (3) (ii) of the
Inports (Control) Order 1955. Reliance was al so placed on
para 26 (iv) of the Inport and Export Policy issued for the
year 1985-86, and it was subnmitted that the goods in
guestion were liable to be confiscated for the acts. and
defaults of the second respondent. It was also subnitted
that by virtue of the non-conpliance with the condition
(relating to export of garnents manufactured out - of the
i mported raw silk yarn) the second respondent had rendered
all the goods covered by the import Ilicence liable to
confi scati on.

Allowing the Wit Petition, a Single Judge of the High
Court held that on the date the goods were inported, they
were covered by a valid inport licence, and the subsequent
cancel l ation thereof was of no consequence, that since the
second respondent had failed to pay and receive t he
docunents of title, the title to the goods did not pass to
her, and as the first respondent continued to be the owner
of the goods, he was entitled to re-export the sane.
Accordingly, he quashed the confiscation order of the
Col l ector under Section IlIl (d) of the Customs Act, and
directed the appellants to (1) hand over t he f our
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consignnents in question to the first respondent or his
clearing agent, for reshipnent, and (2) issue a detention
certification for the period the goods were detai ned.

The Division Bench of the High Court rejected the
appeals of the Union of India and the Customs authorities.
Hence the appeal before this Court.

Di sm ssing the appeal, this Court,

HELD : 1.1 Condition (ii) of sub-clause (3) of Clause 5
of the Inports (Control) Order, 1955 says that the goods for

the import of which alicence is granted "shall be the
property of the licensee at the time of inport and
thereafter upto the time of clearance through custonms.” The

Rul e- maki ng authority (Central Governnment), which issued the
order, nust be presuned to be aware of the fact that in nany
cases, the inporter is not the owner of the goods inported
at the tinme of their inport and that he becones their owner
only at a later stage, i.e., when he pays for and obtains
the relevant docunents. Still.. the Central Gover nnent
declared /'that” such goods shall be the property of the
licensee fromthe tinme of inport. [282 D, E-F]

1.2 The interpretation to be placed upon the provision
shoul d be consistent with and should be designed to achieve
the object. The

272
expressions like /‘Property of’ and ‘Vest' do not have a
single wuniversal neaning. Their content varies wth the
context. The aphorismthat a word is not a crystal and that
it takes its colour fromthe context i's no less true in the
case of these words. [282 GH, 283 A

1.3 The object underlying condition (ii) in O ause 5(3)
is to ensure a proper inplenmentation of the | mports
(Control) Oder and the Inports and Exports (Control) Act,
1947. The idea is to hold the 1licensee responsible for
anyt hing and everything that happens fromthe time of inport
till they are cleared through Custons. The exporter is
outside the country, while the inporter, i.e., the |licensee
isinlndia. It is at the instance of the |licensee that the
goods are inmported into this country. Wether or not he is
the owner of such goods in law, the Inports (Control) Order
creates a fiction that he shall be deened to be the owner of
such goods from the time of their inport till “they are
cleared through Custons. This fiction is created for the
proper and effective inplenentation of the said order and
the Inport and Exports (Control) Act. The fiction, however,
cannot be carried beyond that. It cannot-be enployed to
attribute ownership of the inported goods to the -inporter
even in a case where he abandons them that is in a
situation where he does not pay for and receive the
docunents of title. For such act of abandonnent, action may
be taken agai nst him for suspension/cancellation of 1icence,
and sone other proceedings can also be taken against him
But certainly he cannot be treated as the owner of the goods
even in such a case. Holding otherwise would place the
exporter in a very difficult position; he |loses the goods
wi t hout receiving the paynent and his only renedy is to sue
the inporter for the price of goods and for such damage as
he may have suffered. This would not be conducive to
i nternational trade. [283 A-E]

1.4 As in the instant case, where an inporter chooses
or fails to pay for and take delivery of the inported goods
and just abandon them condition (ii) in sub-clause (3) of
Clause 5 does not operate to deprive the exporter of his
title to the said goods, provided the inport is not contrary
to law. [283 E-F]

1.5 However, where the inmporter opens a letter of
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credit and nmakes sone ot her arr angenent
ensuri ng/ guar ant eei ng paynent of price of inported goods, it
will be open to the exporter, in case of non-paynment of
price or abandonment by the inmporter, to collect the price
by i nvoking such arrangenment. In such a case, the exporter
will not be allowed to claimtitle to and/or to re-export
273

the goods. In all such cases, the authority should issue a
notice to the inporter and/or his agent before allowing the
exporter to deal with or seek to re-export the goods. In
the instant case, both the inporter and exporter were
present before the Collector (Custons) as well as before the

Hi gh Court. The inporter did not plead any such
arrangenent. [283 F-H

1.6 None of the clauses (d) and (0) in Section Il of
the Custonms Act is attracted in the instant case. Cl ause

(d) contenplates ~an inmport which is contrary to any
prohi bition inposed either by the Custons Act or any other
law for the tine being in force. 'No such prohibition can be
pl eaded i'n the instant case since on the date of the inport

the sai d goods were covered by a valid inport |licence. The
subsequent cancellation of licence is of no relevance nor
does it retrospectively render the inport illegal. [284 A-B]

East India Comrercial Co. Ltd. v.  The Collector of
Custons, Calcutta, [1963] 3 S.C. R 338 at 372, relied on

1.7 Clause (0) contenplates confiscation of goods which
are exenpted from duty subject to a condition, which

condition is not observed by the inporter. Qccasion for
taking action wunder this clause arises only when the
condition is not observed within the period prescribed, if
any, or where the period is not so prescribed within a
reasonable period. 1It, therefore, cannot be 'said that in

the instant case the goods were |liable to be confiscated on
the date of their inport under C ause (0). Further, ‘nerely
because the second respondent had not conplied with the
condi tion i mposed with respect to three earlier
consignnents, it rmay not be possible to presune /that it
would not be observed even wth respect to ‘the four
consi gnnents in question. Section 4-G of the |nport-Export
(Control) Act, 1947, which is also conceived to nmeet such a
situation, says that non-conpliance with any condition  of
licence relating to utilisation of such goods renders the
sai d goods liable to confiscation notwi thstanding that such
goods are mxed up with other goods or naterial. In _the
instant case, even though a period of nore than five “years
has passed by, no action has been taken either wunder the
Customs Act or under Section 4-G of the Ilnports-Exports
(Control) Act, though the inport Iicence of (the second
respondent has been cancelled. |In the circunstances it nust
be presumed that no such action was or is contenplated.
Hence, the title of the first respondent to the said goods
remains free of any cloud. [284 C(
274

1.8 The definition of “inmporter’ in Section 2 (26)  of

the Custonms Act is not really relevant to the question  of

title. It only defines the expression ‘inporter’. The
first respondent does not claimto be the inporter. [281 H
282 Al

1.9 Para 26 (iv) of the Inport-Export Policy for the
year 1985-86 says that an inport is valid if it fulfills,
inter-alia, all the terns and conditions contained in the
licence and all other connected matters. This para has no
rel evance to the question of title to goods in a situation
arising in the instant case. [285 B

1.10 In the circunstances, there is no reason to
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interfere with the direction for re-export. The same shal
be pernmitted and all owed in accordance with | aw and subject
to paynent of such dues or other charges as may be |eviable
in that behalf. [285 C D

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Civil Appeal No 223 (NWM
of 1992.

From the Judgnent and Order dated 10.1.1991 of the
Bonbay Hi gh Court in Appeal No. 807 of 1987 in Wit Petition
No. 85 of 1987.

G V. Rao and P. Parneshwaran for the Appellants.

Harish N Salve, Vi kram Nankani, Jaideep Patel, M.
Moni ka Mohil and Ms. Bina @upta for the Respondents.

The Judgnent of the Court was delivered by

B. P. \JEEVAN REDDY, J. Leave granted.

Thi s ‘appeal is directed against the Judgnent and Order
of a Division Bench of the Bonbay High Court dismissing the
Letters Patent Appeal No.807 of 1987 preferred by Union of
India and the Collector of Custons. The said appeal was
preferred agai nst thejudgnent and order of a Learned Single
Judge allowing the Wit Petition (85 of 1987) filed by the
first respondent herein. The |learned Single Judge had, by
his judgnment, quashed the order dated 15.9.1986 passed by
the Collector of Custons, Bonbay confiscating the goods in
guesti on under Section Ill (d) of the Custons Act, 1962, and
directed the Coll ector of Custons and the Union of India to
hand over the said goods (four consignments of  raw silk
yarn) to the first respondent of his clearing agent, for
reshipment to Hong Kong in terns solicited by him The
| earned Judge granted a further direction to

275
the effect that for the period the -goods were detained,
rendering the first respondent liable to pay demurrage to
Bonbay Port Trust, the Collector of Custons and the Union of

India shall issue a detention certificate in his favour
The second respondent M. Renu Pahilaj is doi ng
busi ness at Delhi in the nane and style of "Acquarius". The

first respondent is an Indian national resident abroad doing
busi ness at Hong Kong in the nane and style of UN SILK. ~ The
second respondent obtained an advance inmport |icence on
20.5.1985 for inporting raw silk valid for a period of 18
nonths fromthe date of its issue. The inport licence was
granted subject to the condition that raw silk -inported
shoul d be utilised for manufacturing garnents which ought to
be exported by the second respondent. Sone tine prior to
Cct ober 1985, the second respondent received three
consi gnnents but she did not fulfil the aforesaid condition

Duri ng Cctober-Novenber 1985, the first respondent —-exported
certain quantities of raw silk in four lots, deliverable to
the second respondent. The requisite docunents were sent to
the first respondent’s bankers with instructions to deliver
the sane to the second respondent on receiving the paynent.
Wen the said four consignnents arrived at Bonbay, the
second respondent appeared before the custons authorities
and claimed the right to take delivery of the goods. By this
time, however, the customs authorities had come to know of
the non-conpliance of the aforesaid condition with respect
to the three earlier consignnents and also of the alleged
m srepresentation nmde by her while obtaining the Advance
i mport |icence. Proceedings were accordingly initiated
against her and two other persons by the Collector of
Customs, Bombay. The first respondent appeared in the said
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proceedings on his own and was heard. Probably in view of

the proceedings taken against her - or otherwise - the
second respondent failed to nmake the paynent and receive the
docunent s. She took no steps whatever to clear the goods.

In effect, she abandoned them

The first respondent submtted before the Collector
that title to the goods has not passed to the second
respondent, that he is still the owner of the goods and that
therefore the said goods cannot be confiscated or proceeded
against for the violations, if any, conmitted by the second

respondent . He submitted that he was not a party to the
m suse of the wearlier inports nor was he aware of the
al | eged fraud practiced by the second respondent in

obt ai ni ng the advance inport |licence. He requested that he
may be permitted to re-export the said goods to Hong- Kong.

Wiile the said proceedings were pending before the
Col I ector of Customs, the advance inmport |licence granted to
second respondent was

276
cancelled by the Conpetent ‘Authority on May 12, 1986. No
orders were passed with respect to the said goods.

The Collector of ~Custons, Bonbay passed orders on
Sept enber 9, 1986, whereunder he inposed a penalty of rupees
five lacs on the second respondent. Penalties were also
| evi ed upon two ot her persons, said to be associates of the
second respondent. So far as the first respondent’s clains
were concerned, they were rejected on'the follow ng ground:
the advance inport ' |icence against which the said four
consi gnnents were inported has since been cancelled by the
appropriate authority -which neans that there is. no wvalid
import licence for clearance of those goods; since, for re-
exporting the said goods, a wvalid “inport |licence is
necessary and because it is not there-and al so because the
second respondent has abandoned the goods-perm ssion for re-
export cannot be granted.

The first respondent did not prefer an appeal & against
the said order. He directly challenged the sanme’ in the
Bonbay High Court by way of a Wit Petition. He reiterated
his contention viz., since the second respondent has failed
to pay and receive the docunents regarding the said four
consi gnnents, he hinself continues to be the owner  thereof;
if so, the said goods cannot be confiscated or proceeded
against in any manner for any act or default of the ~second
respondent. He clained to be entitled to re export the sane
to Hong Kong. The case of the Collector of Custonms and the
Union of India was that the second respondent must be deened
to be the owner of the said four consignments by virtue of
the definition of ‘inmporter’ in Section 2 (26) of. the
Custons Act read with Cause 5(3) (ii) of the Inports
(Control)Order 1955. Reliance was also placed upon para 26
(iv) of the Inport and Export Policy issued for “the year

1985- 86. It was accordingly submitted that the said  goods
are |iable to be confiscated for the acts and defaults of
the second respondent. It was also submitted that by virtue

of the non-conpliance with the condition (relating to export
of garments nmanufactured out of the inmported raw silk vyarn)
the second respondent has rendered all the goods covered by
the inport licence liable to confiscation

The | earned Single Judge allowed the Wit Petition on

the following findings: On the date the goods wer e
i nported, they were covered by a valid inport |icence. The
subsequent cancel lation thereof is of no consequence
i nasmuch as Section |1l (d) of the Custons Act provides for

confiscation of +the inported goods only where they are
i mported contrary to law. Even if the second respondent was
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guilty of any misuse or of non-conpliance with any of the
conditions of licence, it only furnished a ground for
cancel | ati on/ suspension of licence; so long as the licence
277
was not suspended or cancelled, it was valid and effective.
The inporting of the goods was thus under a valid |licence
and was not contrary to law. Since the second respondent
has failed to pay and receive the docunents of title, the
title to the goods did not pass to her. The provision in
Clause 5(3) (ii) of the Inports (Control) Oder is of

limted effect. VWere the clearance of goods through
custonms is not even attenpted but abandoned, such inporter
cannot be treated as ‘the owner. The definition of

‘“inporter’ in Section 2(26) of the Custons Act al so does not
avail the authorities. ~Since the first respondent continued
to be the owner of the goods, he is entitled to re-export
the sane.

The Letters Patent Appeal preferred by the Collector of
Custons and the Union of India was dismssed by the D vision
Bench affirm ng the reasoning of the Learned Single Judge in
its entirety.

In this appeal, it is contended by the | earned counse
appearing for the Union of India that the | earned Judges of
the Bonbay H gh Court have not correctly appreciated the
neaning and effect of the provisions contained in C ause
5(3) (ii) of the Inports (Control) Order and Section IIl of
the Customs Act. He submitted that by virtue of the
definition of the expression "inporter” contained in Section
2(26) of the Customs Act read with Cause 5(3) (ii) of the
[mports (Control) Order, the second respondent nust be
deened to be the owner of the goods and the first respondent
cannot be heard to say that he is the owner of the goods.
What ever may be the position under the Sale of Goods Act
and/or the Contract Act, so far as the authorities under the
Customs Act and Inports (Control) Order are concerned, the
second respondent is the owner of the said goods and no one
el se. For the acts and defaults of the second respondent,
therefore, the said goods are liable to be confiscated. The
first respondent’s renmedy is to sue the second  respondent
for damages and/or such other reliefs as he may be entitled
to in law but he cannot claimtitle to said goods once they
are inported into this country. It is also submtted that
because of nisuse of earlier consignments by the “second
respondent, the authorities were entitled to confiscate the
said four consignnents, covered as they were by the sane

Inport Licence. |In any event, once the inmport |icence was
cancel l ed, the goods could not have been cl eared by anyone
from the custons. On the other hand, Sri Salve, |earned

counsel for the first respondent submtted that confiscation
of the said consignnents has been ordered by the Collector
of Custons only under the provisions of the Custons Act,

i.e., under Section Ill (d) thereof. The said confiscation
is wholly unsustainable for the reason that on the date of
i mport, there was a wvalid |Ilicence. The subsequent

cancel l ation of the inport licence does not render the said
inmport illegal. The provisions

278
contained in Clause 5(3) (ii) of the Inports (Control) Order
are of Jlimted application. They are designed only to

prevent the licencee fromtrading in the said licence in any
manner whatsoever, but it cannot have the effect of
conferring title to the said goods upon the inporter even
before he nmakes the paynment and obtains the docunments of
title. Similarly, the definition of the inporter under
Section 2 (26) of Custons Act is for a limted purpose.
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Since the title to the goods continues to vest in the first
respondent, he is entitled to re-export the sane. The

| ear ned counsel enphasised the fact that t he first
respondent is not a party nor was he aware of the alleged
m suse of earlier consignnents or of the alleged fraud
practised by the second respondent in obtaining the inport
l'i cence.

For a proper appreciation of the controversy arising
herein, it is necessary to notice certain provisions of the
Custons Act as well as of the Inports and Exports (Control)
Act, 1947 and the Inports (Control) Order, 1955.

The definition of ‘Inporter’ in Cause 26 of Section 2
of the Custonms Act reads as foll ows:

"inporter’, in relation to any goods at any tine
between theirinportation and the time when they
are cleared for home consunption, includes any
owner or-any person holding hinmself out to be the
importer.”

Secti'on [1l ~which provides for confiscation of

i mproperly inmported goods, in so far as it is relevant reads
t hus:

"Section 111. Confiscation of inproperly inported
goods, etc.- The follow ng goods brought from a
pl ace out'si de India shall be [iable to

confi scation-
(d) any goods which are inported or attenpted to be
imported | or are brought w thin the-lndian custons
wat ers for the purpose of being inmported, contrary
to any prohibition inmposed by or under this Act or
any other law for the time being in force;
(e) any goods exenpted, subject to any condition
from duty or any prohibition in respect ' of the
i mport thereof under this Act or any other law for
the time being in force, in respect of which the
condition is not observed unless the

279
non- observance of the condition was sanctioned by
the proper officer."

Section 112 provides for |evy of penalty for _inproper
i mportation of goods. For the purpose of this case, it is
not necessary to set out Section 112. Section 120 provides
that the snuggl ed goods nmay be confiscated notw thstanding
any change in their form Section 124 provides for the
i ssuance of a Show Cause Notice before the  goods are
confiscated and for affording a reasonable opportunity of
being heard in the matter to the person affected.

The Inports and exports (Control) Act, 1947 enpowers
the Central Governnent to prohibit, restrict or otherw se
control inport and export of goods, by an order published in
the Oficial Gazette Act (Section 3). Section 4G provides
for confiscation of goods in certain situation. The Section
reads thus:

"Section 4G Confiscation-Any inported goods  or
materials in respect of which-

(a) any condition of the licence or letter of
aut hority under which they were inported, relating
to the utilisation or distribution of such goods or
materials, or

(b) any condition relating to the wutilisation or
di stribution of such goods or materials subject to
which they were received from or through, a
recogni sed agency, or

(c) any direction given under a control-order wth
regard to the sale of such goods or material,"
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t hat:

has been, is being, or is attenpted to be,
contravened, shall together wth any package,
covering or receptacle in which such goods are
found, be liable to confiscation, and, where such
goods or materials are so nmixed wth any other
goods or materials that they cannot be readily
separ ated such other goods or materials shall also
be liable to confiscation
Provided that where it is westablished to the
sati sfaction of the adjudicating authority that any
goods or mat eri al s, whi ch are [iable to
confisication under this Act, had been inported for
personal use, and not for any trade or industry,
and that they belong to a person other than the
person who has, by any act or omssion, rendered
them liable to -confiscation, and such act or
om ssi on was without the know edge or connivance of
the person to whomthey belong such goods or
materials ~shall not be ordered to be confiscated;
but” such ot her action as authorised

280
by this Act my be taken agai nst the person who has
by such act of om ssion, rendered such goods or
materials liable to confiscation."

The Inports (control) Order 1955 has been issued by the
Centra

CGovernment under the 1947 Act. Clause 3 (1) provides

"Save as ' otherwise provided in this Oder, no
person shall inport any goods of the  description
specified in Schedule I, except- under and in
accordance, wth a licence or a custons clearance
permt granted by the Central Governnent or by any
Oficer specified in Schedule I1."

Clause 5 which is crucial for our purposes may be set

out inits entirety. It reads thus:

"5. Conditions of Licence. -(1) The licensing
authority issuing a licence under this O'der my
issue the sane subject to one or nore of the
conditions stated bel ow : -

(i) that the goods covered by the licence shall not
be disposed of except in the manner prescribed by
the licensing authority or otherw se, dealt wi t h,

without the witten permission of the |icensing
authority or any person duly authorised by it;
(ii) that the goods covered by ~the 1icence on

i mportation shall not be sold or distributed at a
price exceedi ng that which may be specified in any
direction attached to the |icence;
(iii) that the applicant for a licence  shal
execute a bond for conmplying with the terns subject
to which a licence may be granted.
(2) Alicence granted under this Order shall also
be subject to the conditions contained in Schedul e
V.
(3) It shall be deened to be a condition or every
such licence that :-
(i) no person shall transfer and no person shal
acquire by transfer any licence issued by the
licensing authority except under and in accordance
with the witten perm ssion of the authority which
grant ed the licence or of any other per son
enmpowered in this behal f by such authority.
(ii) that the goods for the inmport of which a
licence is granted

281
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shal |l be the property of the licencee at the tine of
import and thereafter upto the tine of clearance
t hrough Custons :

Provided that the conditions under items (i) and
(ii) of this sub-clause shall not apply in relation
to licence issued to the State Trading Corporation
of I ndi a, the Mnerals and Met al s Tr adi ng
Corporation of India and other sinilar institutions
or agencies owned or controlled by the Centra
Gover nnent and whi ch are entrusted with
canal i sation of inports :

Provided further that the conditions wunder itens
(i) and (ii) of this sub-clause shall also not
apply in relation to (a) |l|icenses issued to
eligible export houses or trading houses for inport
of goods neant for disposal to actual users under
the inport policy for registered exporters, and (b)
l.icences issued to Public Sector agencies owned or
controll ed” by Governnent, Central or State for
di sposal of goods to Actual Users under the inport
policy in force.

(iii) the goods for the inport of which a Iicence
is granted shall be new goods, other than disposa
goods unl ess otherwi se stated in the |icence.

(4) Alicence granted under this Order may contain
such other conditions, not inconsistent wth the
Act or this Order, as the licensing authority may
deemfit.

(5) The licensee shall comply with all. conditions
i nposed or deened to be inposed under this clause."

The Oder provides for cancell ation/suspension of
Iicences issued thereunder for reasons specified therein
Schedule | to the Order nentions several goods. It is not
di sputed that raw silk yarn is one of the goods included in
the Schedul e.

We may first consider the question of title to the said
goods. If we keep aside the provisions of |law relied upon
by the appellants viz., definition of ‘inporter’ in Section
2(26) of the Customs Act, Cause 5(3) (ii) of the [Inports
(Control) Oder as well as para 26 (iv) of the |Inport-Export
Policy, the position is quite sinple. Since the second
respondent did not pay for and received the docunents of the
title she did not beconme the owner of the said goods,  which
neans that the first respondent continued to be the owner.
How do the aforesaid provisions nake any difference to  this
position ? The definition of ‘inporter’ in Section 2(26) of
the Customs Act is not really relevant to the question of

title. It only defines the
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expression ‘inporter’. The first respondent does not /claim
to be the inporter. The provision upon which strong
reliance is placed by the appellants in this behalf is the
one cont ai ned in Clause 5(3) (ii) of t he I mports
(Control)Order. Sub-clause (1) of Cdause 5 speci fies
conditions which can be attached to an inmport |icence at the
time of its grant. Sub-clause (2) says that a |I|icence

granted under the Order shall be subject to the conditions
specified in Fifth Schedule to the Order. Sub-cl ause (3)
sets out three other conditions nentioned as (i), (ii), and

(iii) which shall attach to every inport |icence granted
under the Order. First of these conditions says that the
import licence shall be non-transferable except wunder the

witten permission of the Licensing Authority or other
Conpetent Authority. Condition (ii)-which 1is provision
rel evant herein-says that the goods for the inmport of which
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a licence is granted "shall be the property of the |I|icensee
at the time of inmport and thereafter wupto the tine of
cl earance through custons.”" This condition, however, does
not apply to STC, MMIC and other simlar institutions
entrusted with canalisation of inports. It also does not
apply to certain eligible export houses, trading houses and
public sector agencies nentioned in the second proviso.
Condition (iii) says that the goods for which the inport
licence is granted shall be new goods unless otherw se
mentioned in the licence. Now coming back to Condition
(ii), the question is what does it mean and what is the
object wunderlying it when it says that the inported goods

shall be the property of the licensee from the tine of
import till they are cleared through custons. It is
necessary to notice thelanguage of the sub-clause. It says
"it shall be deenmed to be a condition of every such licence

that-the goods for the inmport of which a licence is granted
shal |l be the property of the licensee at the time of inport
and thereafter uptothe time of clearance through Custons."
The Rul e-'naking authority (Central Government), which issued
the order, nust be presuned to be aware of the fact that in
many cases, the inporter is not the owner of the goods
inmported at the time of their inport and that he becones
their owner only at a |later stage, i.e.;, when he pays for
and obtains the relevant docunments. Wiy did not Centra
Covt. yet declare that such goods shall be the property of
the licensee fromthe time of inport ? For appreciating
this, one has to ascertain the object underlying the said
provi si on. The interpretation to be placed upon t he
provision should be consistent with and shoul d be designed
to achieve such object. In this context, it should also be
renmenbered that expressions |like ‘Property of" and 'Vest’ do
not have a single universal meaning. Their content " varies
with the context. The aphorismthat a word is not a crysta
and that it takes its colour fromthe context is no |ess
true in the case of these words. [In our opinion the object
underlying condition (ii) in Clause 5(3) is to ensure a
proper inplenmentation of the Inmports (control) Oder and the
I nports and Exports (Control) Act, 1947. The idea is to hold
t he
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licensee responsible for anything and everything t hat
happens from the tinme of inport till they are cleared
through Custom The exporter is outside the country, while
the inporter, i.e. the licensee is in India. It is at the
instance of the licensee that the goods are inported into
this country. Whether or not he is the owner of such goods
in law, the Inports (Control) Order creates a fiction  that
he shall be deemed to be the owner of the such goods /from
the time of their inport till they are cleared through
Cust onrs. This fiction is created for the proper and
effective inplementation of the said order and the  |Inport
and Exports (Control) Act. The fiction however cannot be
carried beyond that. It cannot be enployed to attribute
ownership of the inmported goods to the inporter even in_a
case where he abandons them i.e. in a situation where he
does not pay for and receive the docunents of title. It may
be that for such act of abandonment, action may be taken
agai nst him for suspension/cancellation of |icence. My be,
some other proceedings can al so be taken against him But
certainly he cannot be treated as the owner of the goods
even in such a case. Holding otherwise would place the
exporter in a very difficult position; he loses the goods
wi t hout receiving the paynment and his only renedy is to sue
the inporter for the price of goods and for such damage as
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he my have suffered. This would not be conducive to
international trade. W can well inagine situations where
for one or other reason, an inporter chooses or fails to pay
for and take delivery of the inported goods. He just
abandons them (W nay reiterate that we are speaking of a
case where the inport is not contrary to law). It is only
with such a situation that we are concerned in this case and
our decision is also confined only to such a situation

Condition (ii) in sub-clause (3) of Cause 5,6 in our
opi nion, does not operate to deprive the exporter of his
title to said goods in such situation.

At this stage, it may be appropriate to clarify one
aspect. There may be cases, where the inporter opens a
letter of credit and nmkes sone ot her arr angenent
ensuri ng/ guarant eei ng paynment of price of inported goods.

In such a case, it will be open to the exporter, in case of
non- paynent of price or abandonment by the inporter, to
coll ect” the price by invoking such arrangenent. |In such a
case, it is - obvious, the exporter will not be allowed to
claim title to and/or to re-export the goods. (Ilndeed, it

is wunlikely that in such a case, the inporter abandons the
goods ordinarily speaking.) It is therefore necessary that
in all such cases, the authority should issue a notice to
the inporter and/or his agent before allow ng the exporter
to deal with or seek to re-export the goods. So far as this
case is concerned, both the inporter and exporter (RR 2 and
1 respectively) were present before the Collector (Custons)
as well as before the High Court. R2-did not plead any such
arrangenent .
284

The next question . is whether the inport of ‘the said
goods was contrary to law i n any nanner and whet her the said
goods are liable to be confiscated under the Custons Act.
The only provisions relied upon the appellants are | Cl auses
(d) and (o) in Section 111 of the Custons Act which we have
set out hereinabove. |n our opinion none of these  clauses
are attracted in the present case. Cause (d) contenplates
an inport which is contrary to ~any prohibition inposed
either by the Custons Act or any other law for the tine
being in force. No such prohibition can be pleaded in this
case since on the date of the inport the said goods were

cover ed by a valid inmport Iicence. The subsequent
cancellation of licence is of no relevance nor does it
retrospectively render the inport illegal. (East India

Commercial Co. Ltd. v. The Collector of Custons , Calcutta,
[1963] 3 S.CR 338 at 372) clause (0) contenplates
confiscation of goods which are exenpted from duty subject
to a condition, which condition is not observed by the
inmporter. (Qccasion for taking action under this clause
arises only when the condition is not observed wthin the

period prescribed, if any, or where the period is not so
prescribed, wthin a reasonable period. 1It, therefore,
cannot be said that the said goods were liable to be

confiscated on the date of their inport under C ause (0).
Further, nerely because the second respondent had not
conplied wth the condition inposed with respect to three
earlier consignnents, it nay not be possible to presune that
it would not be observed even with respect to the four
consignnents in question. Be that as it may, it is
sufficient for the present to notice that so far no action
has been taken on that account either under the Custons Act
or under section 4-G of the Inports-Exports (Control) Act,
1947. Section 4-G of 1947 Act is also conceived to neet such
situation, as a reading thereof would disclose. It says that
non-conpliance wth any condition of licence relating to




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 13 of 13

utilsation of such goods renders the said goods liable to
confiscation notw thstanding that such goods are mxed up
with other goods or material. Even though a period of nore
than five years has passed by, no action has been taken
either under the Custons Act or under Section 4-G of
| mports-Exports (Control) Act, though the inport licence of
the second respondent has been cancel |l ed. W nust presune in
t he ci rcumnst ances that no such action was or is
contenplated. In these circunstances that no such action was
or is contenplated. In these circunstances the title of the
first respondent to the said goods remains free of any
cl oud.

Coming to para 26(iv) of the Inport-Export Policy for
the year 1985-86, it too; in our opinion, is or no materia
rel evance herein. It reads:

"26. Inport is valid if it fulfills, anong other
things the follow ng conditions:-
(iv) The terns and conditions contained in the
I'i cence/ Open
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Gener al Li cence/ Custons Cl earance Permit

and t he | mport - Export Pol i cy and

procedures in regard to the itens (s) of

the inport. and all other connected nmatters are
fulfilled/"

This provision, so to speak states the obvious. It says

that an inport is valid if it fulfills, inter alia, all the

terns and conditions contained in thelicence and all other

connected matters. This para had i ndeed no rel evance to the
guestion of title to goods in a situation dealt with by wus
her ei n.

It is also significant to noticethat it is  not the
case of the appellants that the first respondent was a party
to any conspiracy or other fraudul ent plan hatched or sought
to be inplenented by the second respondent. If that were the
case, different considerati ons would have arisen

So far as the directions for ‘re-export is concerned, we
see no reason to interfere. The sane shall be permtted and
allowed in accordance with |aw and subject to -paynent of
such dues or other charges as may be leviable in that
behal f. The other direction with respect to issuance of
detention certificate has not been assailed before us and we
need express no opinion thereon

The appeal is accordingly dismssed but in the
ci rcunst ances without costs.

N. P. V. Appeal dism ssed.
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