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Stock Exchange-Rules  for nenbership-Notification | ayi ng
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active nenbers and ot hers-Wether unreasonable or infringed
fundanental rights-Securities Contracts (Regulation) Act,
1956, (42 of 1956) s. 4. --Securities-Contracts (Regulation)
Rul es, 1957, rr. 17-22.

HEADNOTE

The Securities Contracts (Regul ation) Act, 1956, was enacted
with the object of preventing undesirable transactions .in
securities by regulating the stock exchange business, ~ and
the Act conferred an effective controlling power on the
Central Covernnent over the stock exchange. In exercise  of
the power conferred on the Central CGovernnent to nmake rules
t he Central CGovernnent nmade rules described as t he
Securities Contracts (Regulation) Rules, 1957, providing,
inter alia, for the qualification for nmenbership of a stock
exchange seeking recognition etc. After the Act cane /into
force two Conpanies, nanely, the Native Share and /Stock
Brokers’ Association and the Indian Stock Exchange- Linited
doi ng stock exchange business in Geater Bonbay applied for
recogni tion under the Act. The CGovernment after considering
the nerits of the conpanies and the relevant circunstances
i ssued a notification dated August 31, 1957, recognising the
Native Share and Stock Brokers’ Association under the nane "
The Stock Exchange, Bonbay " subject to certain conditions.
One of the conditions was that the nenbers of the other com
pany, India Stock Exchange Linmted, would be entitled to
apply for menbership of the Stock Exchange, Bonbay, provided
they were active nenbers of the Indian Stock Exchange
Limted for 12 nonths inmedi ately precedi ng August 6, 1957,
and they were also eligible under r. 8(i) of the Securities
Contracts (Regulation) Rules, 1957, to be nenbers of a
recogni sed stock exchange. Wthin the tine granted for
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applying for menbership a nunber 'of active nenbers of the
Indian Stock Exchange Limted applied for nenbership and
were admtted as nenbers of the recogni sed Stock Exchange.
Though three years had el apsed after this no nmenber other
t han the petitioner questioned the wvalidity of t he
notification which was accepted and the recognised Stock
Exchange becane established. The petitioner, however, filed
a petition under Art. 32 O the Constitution praying that
the Union be directed to withdraw or cancel the notification
dated August 31, 1957, recognising the Stock Exchange,
Bonbay, under S. 4 O the Securities Contracts (Regulation)
Act, 1956. Subsequently on November 30, 1957, the Centra
Gover nment

192

i ssued another notification applying s. 13 O the Act to
Greater Bonmbay with the result that thereafter every
contract in shares between the menbers of any unrecognised
stock exchange in that city would be illegal. The
contentions of the petitioner in the petition for the issue
of a wit of mandamus were that under Art. 19(i)(g) of the
Constitution he had a fundanental right to carry on business
in shares and the two notifications in question inposed
unr easonabl e restrictions on hi s ri ght, t hat t he
notification dated August 31, 1957, was void as it was not
sanctioned by the/'provisions O s. 4 O the' Act, that the
condition 2(i)(a) of the said notification classifying
nmenbers of the Indian Stock Exchange Limted as active
menber s and menbers who were  not active i nfringed
fundanental right granted under Art. 14 O the Constitution
and as the said condition was not severable the entire
notification was bad. The respondent besides controverting
t he said contentions further contended that as t he
petitioner had not questioned the validity of the Act itself
the notification issued thereunder coul d not be questioned.
Hel d, that the validity of a notification could not be ques-
tioned if it was issued under a self contained Act and
restated the provisions of the Act the validity of which was
accept ed. If, however, the Act conferred a power on the
State in general ternms and the notification i ssued
t hereunder infringed any of the fundanental rights it could
be attacked even though the Act was valid.

The Stock Exchange Rules did not operate as a bar against
the petitioner beconm ng a nenber of the Stock Exchange sub-
ject to the rules governing such application

The restrictions and conditions inposed under the notifica-
tion in question were not unreasonable. The condition
restricting menbership to active nenbers only.is germane to
the recognition of the Stock Exchange and is ‘therefore, a
condition within the neaning of " any other conditions in
cl. (b) of subs. (1) O s. 4 O the Act.

The classification between active nmenbers and others was
justifiable and the period fixed by the Governnent ‘as the
standard for ascertaining the active nmenbership was neither
arbitrary nor unreasonabl e.

There was a presunption in favour of the State that there
was a reasonabl e basis for the classification and the burden
to prove that it violated the guarantee of equal protection
lay on the petitioner who inpeached it.

JUDGVENT:

ORIG@ NAL JURISDICTION: Wit Petition No. 136 of 1957

Wit Petition under Art. 32 of the Constitution of India for
enf orcenent of Fundanental Rights.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 13

193

Purshottam Tri cundas, Miukund R Mody, Anil B. Divan, Ranesh
A. Shroff and I. N Shroff, for the petitioner

C. K. Daphtary, Solicitor-General of India, R Ganapathy
Ilyer and R H Dhebar, for respondent.

1960. August 17. The Judgnent of the Court was delivered
by

SUBBA RAO J.-This is a petition under Art. 32 of the
Constitution for the issue of a wit of mandamus or a wit
in the nature of mandamus or any other appropriate
direction, order or wit to direct the respondent, the Union
of India, to wthdraw or cancel the notification dated
August 31, 1957, recognising " the Stock Exchange, Bonbay "
under s. 4 of the Securities Contracts (Regulation) Act,
1956 (XLIl of 1956), (hereinafter referred to as"the Act ").
At the outset it is necessary to notice briefly howa Stock
Exchange is worked-and how it is controlled or regulated by
the State. " ~Stock Exchange " neans, " any body of
i ndi vidual's, ~whether incorporated or not, «constituted for
the purpose of assisting or con. trolling the business of
buyi ng, selling or dealing in securities ". The history of
stock exchanges in foreign countries as well as in India
shows that the devel opment of joint stock enterprise would
never have reached its present stage but for the facilities
whi ch the stock exchanges provided for deal i ng in
securities. They have a very inmportant function to fulfi
in the country’s econony. Their main function, in the words
of an eminent witer, is " to liquify capital by enabling a
person who has invested noney-in, say, a factory or a
railway, to convert it into cash by disposing of his share

in the enterprise to soneone else ". Wthout the stock
exchange, capital would becone i mobilized. The proper
wor ki ng of a stock exchange depends upon not only the nora
stature of the nenbers but also on their calibre. It is a

trite saying that a jobber or dealer is born and not 'nade.
In the words of the same author, ajobber rmust be a man of
good nerve, cool judgnment, and ready to dea

25
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under any ordinary conditions, and he nust be a  man of
fi nanci al standi ng, considerable experience, with an

understandi ng of nmarket psychology. There are three nopdes
of dealing in shares and stores, nanmely, (1) spot delivery
contract, i.e., a contract which provides for the actua
delivery of securities on the paynent of a price thereof
either on the day of the contract or the next day, excluding
perhaps the period taken for the despatch of the ~securities
or the remttance of nobney fromone place to ‘another;. (2)
ready delivery contract, which neans a contract for/  the
purchase or sale of securities for the performance of /which
no tinme is specified and which is to be per forned
imediately or wthin a reasonable time; (3) forward

contracts, i.e., contracts whereunder the parties agree for
their performance at a future date. |If the stock exchange
is in the hands of unscrupul ous nenbers, the second -and
third categories of contracts to buy or sell shares my

degenerate into highly specul ative transactions or, what 1is
worse, purely ganbling ones. Were the parties do not
intend while entering into a contract of sale or purchase of
securities that only difference in prices should be paid,
the transaction, even though speculative, is valid and not
void, for " there is no | aw agai nst speculation as there is
against ganbling ". But, if the parties do not intend that
there should be any delivery of the shares but only the
difference in prices should be accounted for, the contract,
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being a wager, is void. Mre often than not it is difficult
for a court to distinguish one fromthe other, as a wagering
transaction may be so cleverly canouflaged as to pass off as
a specul ative transaction. These mi schievous potentialities
i nherent in the transactions, if left wuncontrolled, would
tend to subvert the main object of the institution of stock
exchange and convert it into a den of ganbling which would
ultimately upset the industrial economy of the country.

For that reason, in Bonbay as early as 1925, the Bonbay
Securities Contracts Control Act was passed to regulate and
control contracts for the purchase and sale of securities in
the Gty of Bonbay and el sewhere in the Bombay Presidency.
Under s. 6 of that Act,

195
" Every contract for the purchase or sale of securities,
other than a ready delivery contract, entered into after a
date to be notified in this behalf by the Provincia
Government. shal | "be void, unless the sanme is made subject to
and in accordance with the rules duly sanctioned under s. 5
and every ~such contract shall be void unless the sane is
nmade between nenbers or through a nenber of a recognised
stock exchange; and no claimshall be allowed in any Civi
Court for the recovery of any comm ssion, brokerage, fee or
reward in respect of any such contract ". But this Act
defined " ready delivery contract " to nean a contract for
the purchase or sale of securities for perfornance of which
no tinme is specified and which is to- be per f or med
i medi ately or wthin a reasonabletine ". It was also
stated therein by way of explanation that what was
reasonable tinme was in-each particular case'a question of
fact. This Act did not achieve its purpose, for under s. 6
thereof contracts entered into in contravention of the
provisions of that section were not made illegal but only
void, with the result that even nenbers of a stock exchange
not recogni sed under that Act were able to do business in
that line. Wat is nore, the explanation to the definition
of " ready delivery contract which is excluded from the
operation of the Act was so elastic that in the nane of
ready delivery contracts unrecognised stock exchanges. and
individuals were able to carry on -business in forward
contracts. (-,anbling in shares went on unchecked in Bonbay
as el sewhere. After the Second Wrld War, the post-war boom
gave an unheal t hy i npetus to the st ock exchange
transacti ons. Various expert conmittees appointed by the
CGovernment from tine to tine considered the question of
regul ation of stock exchanges and the latest of those
conmittees was the Gorwalla Committee. The report of that
Conmittee was circulated to the principal stock exchanges,
Chanbers of Commerce, and other interested associations' and

i ndi vi dual s. After considering the reports of t he
conmittees and the comments nade thereon by the  various
bodi es, the Governnent introduced a bill in the Parlianent,
whi ch becane | aw on
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Sept enber 4, 1956. The Act was passed to pr event
undesirable transactions in securities by regulating the
busi ness therein by prohibiting auction and by providing for
certain other matters connected therewith. The Act nmainly
provides for the recognition of stock exchanges and for

controlling the rul e-maki ng of the said exchanges. Secti on
4 of the Act enpowers the Central Government to recognise
stock exchanges subject to two conditions. Section 13

enables it to issue a notification that in a particular
State or area every contract which is entered into after the
date of the notification otherwi se than between nmenbers of a
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recogni sed stock exchange in such State or area or through
or with such nmenber shall be illegal. Wthout resorting to
such drastic procedure the Governnent is also given power to
prohibit contracts in certain securities in certain areas
from doing business wthout obtaining a |Iicence. Spot
delivery contracts are excluded fromthe operation of ss.
13, 14, 15 and 17 of the Act, unless the Central Covernnent
by notification thinks fit to extend the operation of s. 17
of the Act to such contracts. Section 19 prohibits
formation of stock exchanges other than recognised ones
except wth the pernmission of the Central Government. It
declares all auctions in securities entered into after the
commencenent of the Act illegal. It also provides penalties
for the infringenents of the provisions of the Act. In
short, the Act confers an effective controlling power on the
Central Governnent over the stock exchanges.

In exercise of the power conferred upon the Centra

CGovernment to make rules, the Central Government made rules
described as the Securities Contracts (Regulation) Rules,
1957, providing, inter alia, for the qualification for
menbership_of  a stock exchange seeking recognition, the
procedure for recognition, the manner of keeping accounts,
the subm ssion of annual reports, the constitution of
governi ng bodi es and for taking disciplinary action against
any nenber of such/bodies and other simlar matters.

In Greater Bonbay there were two stock exchanges,

197

one called the Native Share & Stock Brokers’ . Association

and the other the Indian Stock Exchange Limted.. The forner
was in existence for  nmore than., 80 vyears and it was
regi stered under the Bonbay Securities Contracts Contro

Act, 1925. Its rules and bye-laws were approved by the
CGovernment of Bonmbay and it was doing business in both
forward as well as ready transactions. 1t has a clearing

house and was doi ng extensive business in different Kkinds of
securities.

The other, nanely, the Indian Stock Exchange Limted, was a
conpany incorporated under the I'ndian Conpani es Act, /1913,
as a conpany linted by guarantee wthout any share capital.
The said Conpany had been functioning since 1937, but was
not regi stered under the Bonbay Securities Contracts Contro

Act, 1925. It was mainly doing business in Tata Odinary
and Bonbay Dyeing shares and had hardly any investnent
busi ness. Not being registered under the Bonbay Securities
Contracts Control Act, 1925, it could only deal” in ready

delivery contracts; and as the definition of " ready
delivery contract " under that Act was elastic and as
forward contracts were not nade illegal thereunder, this

Exchange was al so doi ng specul ati ve business mainly in the
said two shares.

After the Act canme into force, both the Exchanges  applied
for recognition wunder the Act. The Covernment, | after
consi deri ng t he rel ative nerits and t he rel evant
ci rcunmst ances, issued a notification dated August 31, 1957,
recogni sing the Native Share and Stock Brokers’ Association
under the nanme " The Stock Exchange, Bonbay " subject to the
conditions nmentioned therein. One of the conditions inposed
was that the nmenbers of the Indian Stock Exchange Limted
would be entitled to apply for nenmbership of the Stock
Exchange, Bonbay, provided they were active menbers of the
Indian Stock Exchange Limted for 12 nonths inmmediately
precedi ng August 6, 1957, and they were also eligible under
r. 8(1) of the Securities Contracts (Regulation) Rules,
1957, to be nenbers of a recognised stock exchange. The
notification
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further gave some concessions to such active nenbers in the
matter of payment of the menbership fee. They had to apply
for nenbership before October 15, 1957, or before such
period as the Board of the recognised Stock Exchange night
think fit to extend. It appears that within the extended
time a nunber of active nenbers of the Indian Stock Exchange
Limted as defined by the notification appl i ed for
menbership and were admtted as nenbers of the recognised
Stock Exchange. Though three years have passed by, no
menber other than the petitioner has so far thought fit to
guestion the wvalidity of the notification, that is, the
validity of the notification has been accepted and the
recogni sed Stock Exchange has becone stabilised on that
basi s. Subsequent to the filing of. the petition on
Novenber 30, 1957, the Central Governnent issued another
notification applying s: 13 of-the Act to G eater Bonbay;
with the result that thereafter every contract in shares
bet ween the nenbers of any unrecogni sed stock exchange in
that Gty would be illegal

The petitioner had becone a menber of the |Indian Stock
Exchange Limted on February 27, 1956, but he had not been
transacting any business on the floor of the said Stock
Exchange either on his own account or on account of his
clients. He avers/in the affidavit filed in support of the
petition that he has been doi ng consi derabl e busi ness on his
own account or on account of his clients - through other
menbers of the Stock Exchange and that he intends to
conmence business directly in ready delivery contracts. As
the i npugned notifications affect his right to do  business,
he seeks for the issue of a wit of ~mandanus for the
aforesaid reliefs.

Shri Purshottam  Tri kundas, |earned counsel f.or t he
petitioner, raised before us the followi ng contentions: (1)
under Art. 19(1)(g) of the Constitution the petitioner has a
fundanental right to carry on the business in shares and the
notification dated August 31, 1957, and the subsequent
notification dated Novenber 30, 1957, inposed unreasonable
restrictions on his said right; (2) the notification  dated

August 31,
199
1957, is wvoid inasnmuch as it is not sanctioned by the

provisions of s. 4 of the Act; and (3) the condition 2(i)(a)
of the said notification classifying menbers of A the Indian
Stock Exchange Limited as active nmenbers and nenbers who
were not active infringes the fundanmental right enshrined in
Art. 14 of the Constitution and that as the said condition
is not severable the entire notification is bad.

Learned Solicitor-General in addition to controverting the
sai d contentions pressed on us to hold that as the vires of
t he Act was not questioned, the notification i ssued
thereunder could not be questioned by the petitioner on the
ground that it contravened one or other of the said
fundanental rights.

It would be convenient to take first the contention of the
learned Solicitor-CGeneral as it isin the nature of a
prelimnary point. He says that as the validity of the Act
was not questioned the notification issued in the exercise
of the power conferred thereunder cannot al so be questi oned.
There is a fallacy underlying this contention. Under Art.
13(2) of the Constitution, the State shall not nake any | aw
which takes away or abridges the rights conferred by Part
1l thereof; and " law " is defined under Art. 3(a) to
include a notification. Therefore, the wvalidity of a
notification issued by the State, it being law, is as rmuch
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vul nerable to attack as that of the Act itself on the ground
that it infringes any of the fundanental rights. If an Act

is a self-contained one and the notification issued there-
under only restates the provisions of the Act, the wvalidity
of the notification cannot obviously be questioned as the
validity of its contents were accepted. But if the Act
confers a power on the State in general ternms and the
notification issued thereunder infringes one or other of the
fundanental rights, the validity of the Act cannot equally
obviously prevent an attack on the notification. In the
former case the notification only reflects the provisions of
a valid Act and in the latter it is the notification and not

the Act that infringes the fundanental rights. Take an
exanpl e of an Act inposing restrictions on the freedom of
speech. The Act authorizes the State to inpose conditions
on

200

the said freedomin the interests of security of State. The
Act is constitutionally valid. But, if a notification

i ssued ~under that Act inposes unreasonable restrictions
infringing thesaid rights, it is liable to be challenged on
the ground of unconstitutionality. So too, in the instant
case s. 4 of the Act enpowers the Central Governnent to
issue a notification recognising a stock exchange subject to
certain conditions expressed in general terns. The genera

terns can conmprehend both reasonable and unr easonabl e
restrictions. If. the notification  inposes unreasonable
restrictions-if the contention of the |earned counsel for
the petitioner be accepted, the restrictions inposed would
certainly be unreasonable-it is Iiable to be set aside. We
cannot, therefore, accept this contention

Re. (1): Article 19(1)(g) of the Constitution states that
every citizen shall have the right to carry on any business;
but the State in enpowered under el. (6) of the said Article
to meke any law inposing inthe interest of the genera

public reasonable restrictions on the exercise of the said
right. Briefly stated, the argunent is that the /conbined
effect of the two notifications is that the petitioner is
driven out of his business of stock exchange in as nuch as,
it is said, they confer a nonopoly on the Stock Exchange,
Bonbay, and the rules of the said Stock Exchange exclude any
outsider from becomng its nenber wthout obtaining a
nomnation and that too only in the place of an existing
menber. To put it differently, the argunent proceeds that
under the rules of the Stock Exchange, Bonbay, menbership is
not thrown open to the public. This leads us to the
consideration of the relevant provisions of “the Stock
Exchange Rul es, Bye-laws and Regul ations, 1957. (Under r. 3
the nmenbership of the Exchange shall consist of such ~nunber
of menbers as the Exchange in general neeting may from tine

to tine determine. It is commopn case that the menbership of
the Exchange is not linmited. Under the heading " Election
of New Menbers ", the Rules prescribe the conditions of

eligibility for election as a nenber of the Exchange. These
Rul es adopt the provisions of r. 8 of the Securities

201

Contracts (Regulation) Rules, 1957. The Rules do not
contain any limtation on the eligibility of a person to be
elected as a nmenber such as that the person, should be
nomnated in the manner provided by the Rules or that he
should cone only in the vacancy caused by another nenber
ceasing to be one in one of the ways nentioned thereunder
The words " no person " in r. 17 are conprehensive enough to
take in any outsider seeking for election as a, nenber.
Rule 22 provides for an application for admssion in the
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formprescribed in Appendix Ato the Rules. This rule also
does not inmpose any such linitation. The admi ssion

application formin Appendix Ais also general in ternms and
enabl es any person of India to apply for nenbership provided
he agrees to abide by the conditions inposed therein. In
the form also there is no such Ilimtation. But it is
contended that a fair reading of the provisions of rr. 20
and 21 nekes it clear that a candidate for admission is
confined only to two categories, viz., (1) a candidate
nom nated by a nenber or a legal representative of a
deceased nenber seeking adm ssion to menbership in the place
of’ the deceased; and (2) a person recomended for adm ssion
to nenbership in the place of a nenber who has forfeited his
right to nenbership. A careful scrutiny of the Rules does
not bear out the contention; nor do they enable us to cut
down the wi de anplitude of rr. 17 to 22. Rule 10 says:
" Wien a right of menmbership is forfeited to
or-vests in the Exchange under any Rule, Bye-
law, ~or Regul ation of the Exchange for the
time being in force it shall belong absolutely
to the Exchange free of all rights, clains or
i nterest of such menmber or any person clainng
through~ such” menmber and the Governing Body
shall ~ be entitled to deal with or dispose of
such/right of nenbership as it may think fit."
Rule 54 is to the follow ng effect:
" A nenber’s right of nenbership shall lapse to and vest in
the Exchange i mrediately be is declared a defaulter."
Rule 11 is as follows..
26
202
"(a) A nmenber of not |ess than seven years’
standi ng who desires to resign may nonmnate a
per son eligible under these Rul es for
admi ssion to nenbershi p of the Exchange as a
candi date for adm ssion in his place
(b) The legal representatives of ‘a deceased nmenber  or his
heirs or the persons nentioned in Appendix Cto these / Rules
may wth the sanction of the Governing Board nom nate any
per son eligible wunder these Rules for adni ssi on to
menbership of the Exchange as a candidate for adm ssion .in
the place of the deceased nenber. I n—considering -such
nom nation the Governing Board shall be guided so far as
practicable by the instructions set out in Appendix C- to
these Rules.”
Appendi x B gives the nonmination forms Nos. <1 and 20 to be
filled by a nenmber or a |legal representative;, as the case
may be, under r. 11 (a) and (b). Now it woul d be convenient
toread rr. 20 and 21. They are
as follows:
Rule 20: " A candidate for adm ssion except’ a “candidate
applying for a menbership vesting in the Exchange nust
obtain a nomination in the manner provided in these Rules."

Rule 21: " A candidate for adm ssion must be reconmended by
two nenbers none of whom shoul d be a nenber of the Governing
Boar d. The recomenders nust have such personal know edge

of the candidate and of his past and present circunstances
as shall satisfy the Governing Board."

The argument is that under r. 20 a candidate for ad. m ssion
falls under two categories, namely, (1) a candi date who nust
obtain a nomnation in the manner provided in the Rules,
i.e., r. 11 (a) and (b); and (2) a candidate applying for a
nmenbership vesting in the Exchange; and, therefore, these
two categories exhaust the candi dates for adm ssion and that
when under r. 21 the same words, " a candidate for adni ssion
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, are used they nust carry the sane neaning as in r. 20,
that is, they nmust be confined only to the two categories
conprehended by r. 20. This argunment appears to be
pl ausi bl e and even incontrovertible, if

203

rr. 20 and 21 are taken out of their setting and construed
i ndependently of other rules. But in the setting in which
they appear they can bear only one neaning, nanely, that r
20 provides for nomnation only in the case of a candidate
for admission who requires a nomnation in the manner
provided by the rule and r. 21 provides, for all the
candi dates for adm ssion, that they should be recomended by
two nenbers who have personal know edge of the candidates.
To put it in other words, under the Rules candidates for
admi ssion fall under three groups, viz., (1) candidates
falling wunder r. 11, (a) and (b); (2) candidates applying
for nmenbership vesting in the Exchange; and (3) other
candi dates. All the three categories of candidates nust be
recormended by two nmenbers. But the candi dates belonging to
the first ~category shall in addition be nomnated in the
manner provided by the Rules. W, therefore, hold that the
Stock Exchange Rules do not operate as a bar against the
petitioner becom ng a nenber of the Stock Exchange subject
to the rul es governing such application.  The petitioner has

the right to do/ business in shares: in spite of the
notifications he can still do business in spot delivery
contracts. He can apply to becone a nenber of the Stock

Exchange subject to'the conditions |aid dow by the Rules.
The Act the validity of which he has not chosen to question

enables the State to give or refuse recognition to any Stock
Exchange and it has chosen to give recognition to the Stock
Exchange, Bonbay, subject to the conditions prescribed. The
restrictions, in our view, are not- unreasonable, ' having
regard to the inportance of the business of a stock exchange
in the country’s national economy and having regard to the
magni tude of the mschief sought to be remedied in the
interest of the general public. (At another place 'we have
already dealt wth the necessity for stringent rul es
governing this type of business For the reasons Mentioned we
reject the first contention

Re. (2): The second contention also has no nerits. The
criticism is that condition 2(i) (a) —annexed to the
notification cannot be supported on the basis of any
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of the provisions of s. 4 of the Act. Condition 2 (i) reads
as follows:

" The Menbers of the Indian Stock Exchange Limted,
Bonbay, wll be entitled to apply for Menbership of the
St ock Exchange, Bonbay, provided they fulfil or comply 'with
the following terns and conditions: -

(a) they have been active nenbers of the Indian Stock
Exchange Limted, for twelve nonths imediately preceding
the 6th August, 1957.

Expl anation:" Active Menbers " for purpose of this condition
nmeans nenbers who have thenselves transacted busi ness
regularly on the floor of the Indian Stock Exchange Limted
either on their own account or on account of their clients.
To appreciate the argunent it is also necessary to read the
materi al provisions of s. 4 of the Act.

Section 4: " (1) If the Central CGovernnent is satisfied,
after making such inquiry as may be necessary in this behalf
and after obtaining such further information, if any, as it
may require, -

(a) that the rules and bye-laws of a stock exchange applying
for registration are in conformty with such conditions as
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may be prescribed with a viewto ensure fair dealing and to
protect investors;

(b) that the stock exchange is willing to conply wth any
other conditions (including conditions as to the nunber of
menbers) which the Central Government after consultation
with the governing body of the stock exchange and having
regard to the area served by the stock exchange and its
standing and the nature of the securities dealt with by it,
may i nmpose for the purpose of carrying, out the objects of
this Act; and

(c) that it would be in the interest of the trade and also
in the public interest to grant recognition to the stock
exchange;

It may grant recognition to the stock exchange subject to
the conditions inposed upon it as aforesaid and in such form
as may be prescribed.

(2) The conditions which the Central Covernment
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may prescribe under clause (a) of sub-section (1) for the
grant of  _recognition to the stock exchanges nmay include,
anong ot her nmatters, conditions relating. to,--

(i) the qualifications for nenbership of stock exchanges;
(ii) the manner in which contracts shall be entered into and
enforced as between nenbers;

(iii) the representation of the Central Governnent on each
of the stock exchanges by such nunber of persons not
exceeding three as the Central Governnent nay noninate in
this behal f; and

(iv) the mai ntenance of accounts of nenbers and their audit
by chartered accountants whenever such audit - is required by
the Central CGovernnment. "

The argunent proceeds that condition 2(i)(a)  enables only
the active nmenbers of the Indian Stock Exchange Linited to
apply for nmenbership of the Stock Exchange, Bonbay and that
such a condition can be inposed only if it amunts to a
qualification of nmenbership within the neaning of sub-s. (2)
of s. 4, as the other conditions in that sub-section are
obviously inapplicable. It is further pointed out that sub-
s. (2) refers back to sub-s. (i)(a) and under that ~clause
the condition inposed must only be that prescribed by the
Rul es made under the Act and that the condition inposed by
the notification is not a condition so prescribed. There is
force in this argunent; but, the acceptance of this
contention does not advance the case of the petitioner, for,
if the condition is not covered by cl. (a)-of s. 4(1), it
falls under cl. (b) thereof. Under that clause, the Centra
Covernment may grant recognition to a stock exchange if the
said stock exchange is willing to conply with " any other
conditions ". It is said that the other conditions ins. 4
(1) (b) nmust only be conditions relating to the area
served by the stock exchange, its standing and the nature
of the securities dealt with by it. This is not what cl
(b) of s. 4(1) says. The conditions under cl. (b) ‘of s.
4(1) no doubt shall be such as may be inposed by the
Gover nrent , havi ng regard to the af oresai d three
consi derations, but they need not necessarily be
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confined only to the said considerations. The Cover nment
may i npose any conditions, no doubt germane to t he
recogni tion of a stock exchange, after consultation with its
governi ng boar d, and havi ng regard to t he sai d
consi derati ons. It cannot be said that condition 2(i)(a)
i nposed on the Stock Exchange is not a condition gernane to
its recognition. The record discloses that the Centra

CGovernment in recognising the Stock Exchange sought to avoid
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the consequential hardship on the nenbers of the rival stock
exchange and therefore inposed the said condition on the
St ock Exchange, Bomnbay, as a condition for its recognition

The condition is germane to recognition of the Stock
Exchange and is, therefore, a condition within the meaning
of any other conditions " in cl. (b) of sub-s. (1) of s. 4
of the Act.

Re. (3): Learned counsel for the petitioner advanced a
forcible argunment questioning the wvalidity of condition
2(i)(a) of the notification on the ground that it infringed
Art. 14 of the Constitution. El aborating his argunent, the
| earned counsel stated that the said condition classified
menbers of the Indian Stock Exchange Linmted into two
groups, one active nmenbers and the other who were not active
menbers, and that that classification was arbitrary and had
no reasonable relation to the object sought to be achieved
by the notification. He further pointed out that the
defining of active nenbers as those who had thenselves
transacted business regularly on the floor of the Indian
Stock Exchange Limited either on their own account or on
account of their clients for 12 nmonths imredi ately precedi ng
August 6, 1957, was not only arbitrary and vague but al so,
if analysed, would lead to anomalies destructive of any
standard of reasonableness. It is alleged in the affidavit
filed by the petitioner that fromthe inception of the
I ndi an Stock Exchange Limted, 199 nmenbers of the said Stock
Exchange were actually trading on the floor of the said
Exchange fromtine to tine but for some reason or the other
were not trading during the period of 12 nonths  inmediately
precedi ng August 6, 1957; that there were 34 menbers of the
sai d Stock Exchange who were regularly
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transacting business on the floor of the said Stock Exchange
prior to August 6, 1956, and for sone tine after August 6,
1956, but not during the entire period of 12 nonths from
August 6, 1956 to August 6, 1957; and that there were 24
nmenbers of the said Stock Exchange who started transacting
business regularly on the floor of the said Stock” Exchange
some time after August 6, 1956 and continued to transact
busi ness right upto and after August 6, 1957. 1t was asked
what was the reasonable basis for confining the -definition
of active nenbers to those who were carrying on business
during the period of 12 nmonths from August 6, 1956 to August
6, 1957, while excluding the aforesaid three categories who
were equally active nmenbers and indeed nore active than
those included in the definition. It was further asked what
was the justification for excluding a nenber who was an
active menber for vyears before the «crucial! year and
irregularly conducted business on the floor of .« the  Stock
Exchange during the crucial year while including a nenber
who mght have been a newconmer or who night have been
earlier a nom nal nenmber but began to do business regularly
only during the said year. Enphasis was also laid upon the
al l eged elastic and indefinite content of the word " regular
" and it was suggested that the said word could not possibly
afford a precise standard. These are all weighty con-
siderations and we must confess that there is force in them
But there is the other side of the picture. It is well-
settled that a classification nust have reasonable relation
to the object sought to be achieved. The standard of
reasonabl eness is inextricably conditioned by the extent and
nature of the evil and the urgency for eradicating the sane.
The object of the notification is twofold. The main object
is to carry out the purpose of the Act, nanely, to prevent
undesirable transactions in securities by regulating the
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business in them The subsidiary object is to assuage the
hardship that recognition of only one stock exchange would
cause to the nenmbers of the other association. To achieve
this twin object the classification is made between active
menbers and inactive nenbers. Wile
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on the one hand the Government found it necessary to exclude
the nomnal nenmbers who would add their deadweight to the
recogni sed association and bring down its efficiency and
affect its disciplined conduct of business, on the other
hand it gave opportunity to persons who were actively
interested in the business to becone regul ar menbers of the
Stock Exchange, Bonmbay.  There is every justification for
excl udi ng menbers who had not been taking active interest in
the business, for, as we have already pointed out, the
efficient carrying out of the business of the Stock Exchange
depends upon the noral stature; high caliber, and genuine
and active interest evinced by the nmenbers. The active
menbers justified thenselves to the preferential treatnent
by their _sustained interest in the business whereas the
menber s who ~were not _active showed their conti nued
indifference to that |ine of business. But the crux of the
guestion is, what is the justification for fixing twelve
nont hs i nmedi ately precedi ng August 6, 1957, as the standard
for active nenbership ? The Under Secretary to the Govern-
nment of India, Mnistry of Finance, filed an affidavit
descri bing the circunstances whereunder this  classification
was nade. It discloses that the notification was issued
after taking into consideration the representations made on
behal f of both the Stock Exchanges and also the facts
pertaining to the course of business conducted by the Indian
Stock Exchange Limited. It also gives the vicissitudes
through which the said Stock Exchange passed fromthe date
of its formation and the circunstances under which the
menbership of that Exchange was divided into full  menbers
and associ ate nmenbers. It points out that the Indian Stock
Exchange Limted becane noribund in a few years’ and to
revive its activities it allowed the menbers of ‘the East
I ndi a Chanmber of Conmerce, by relaxing its entrance fee and
security deposit requirenments in 1950-51 and created a new
cl ass of Associate Menmbers, which facilitated the enroll nent
of hundreds of Associate Menbers on paynent of a nomna

entrance fee of Rs. 100. The Government on a consideration
of the necessary data and presunmably
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having regard to the record of the activities of the various
menbers fixed the activities in the crucial year 1956-57 as
the standard of activity for nenbership.

There is a presunption in favour of the State that there is
a reasonabl e basis for the classification. Except the nere
allegations in the affidavit which are not adnmitted, the
petitioner has not placed before us any materials to
ascertain that any other menbers, who were regularly doing
busi ness on the floor of the Indian Stock Exchange Limted
before August 6,1956, tenporarily suspended their business
for one reason or other over which they had no control. No
statement fromthe accounts has been produced to enable us
to evaluate the activities of the menbers before the crucia

date so as to enable us to forma viewthat really active
menbers were excluded by the fixing of this period. Nor are
we in a positionto verify whether any of the nenbers
excluded were regul arly doi ng business during a part of the
year in continuation of their business in the earlier
peri od. W cannot also say that the words "carrying on
business regularly " are so vague that the parties did not
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understand their connotation, for it is adnitted that sone
of the regular nenbers applied for nmenbership of the Stock
Exchange, Bonbay and nost of themwere adnitted. There is
al so the fact that though three years have el apsed since the
date of the notification no other menber of the Indian Stock
Exchange Limted thought fit to question the notification on
the ground that the period fixed was unreasonabl e and that
really active nenbers were excluded from nmenbership of the
Stock Exchange, Bonbay. So far as the petitioner is
concerned, he was adnittedly not an active nenber, though
lie now pretends that he was doi ng business through other

menbers. There is also no material placed before us to
support the said assertion. |If the classification, between
active nenbers and others who were not, is justifiable-we

hold it is-the Governnment has to draw a |ine sonewhere and
to fix a period of activity reasonable in its opinion as a
27
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standard 'to -satisfy the test of active nenber ". The
burden which |ies upon the petitioner who inpeaches the
validity of the classification to showthat it violates the
guarantee of equal protection has not been di scharged. On
the material placed before us we cannot say that the period
fixed by the Government as the standard for ascertaining the
active nenbership/ is arbitrary or unreasonable. We nust
nake it clear that this finding nust be confined only to the
validity of the inpugned notificationdated August 31, 1956.
The petition accordingly fails and is dismssed with costs.

Petition dism ssed.




