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ACT:
I ndustrial D spute-Puja  Bonus-Customayy. and traditiona
Payment of - Test.

HEADNOTE

The appellant had been paying puja bonus to its workmen
continuously from 1940 to 1952 at the rate of ~one nonth's
wages. From 1948 to 1952, the appellant whenever it paid
this bonus, made it clear that it was ex gratia paynment and
would not constitute any precedent in future years. The
di spute arose regarding the payment of bonus in 1953. The
wor kmen cl ai med that the sol e object of bonus which had been
granted to themupto that year was to neet puja expenses and
that the paynent of this bonus had beconme customary and a
term of enploynment. The appellant contended that paynents
in the past years had been entirely ex gratia and as there
was | oss in 1953 no ex gratia paynment could be made in that
year.

Hel d, that the worknmen were not entitled to puja bonus as an
inmplied termof enploynent for an inplied agreenent could
not be inferred when the appellant had nmade it clear that
the paynments from 1948 to 1952 were ex gratia; but they were
entitled to puja bonus on the basis that it was a custonary
and traditional payment. |n determ ning whether the paynent
was customary and traditional the follow ng circunstances
have to be established

(i) that the paynment has been nade over an unbroken 'series
of years ;

(ii) that it has been for a sufficiently long period, the
period has to be longer than in the case of an inplied term
of enpl oynent;

(iii) that it has been paid even in years of |loss and
di d not depend on the earning of profits; and

(iv) that the paynment has been nade at a uniformrate

t hr oughout .

The fact that the enployer made the paynent ex gratia nade
no difference; nor did unilateral declarations of one party
inconsistent with the course of conduct adopted by it
matter.
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JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 161 of 1959.
Appeal by special leave fromthe judgnment and order dated
the 31st January 1956 of the Labour Appellate Tribunal at
Calcutta in Appeal No. Cal. 301
108
of 1954, arising out of the Award dated the 20th Cctober
1954, of the Second Industrial Tribunal, West Bengal
B. Sen and S. N. Mikherjee, for the appellants.
D. N. Mukherjee, for the respondents.
1959. WMay 7. The Judgnment of the Court was delivered by
WANCHOO J.-This is an appeal by special leave in an
i ndustrial matter. The appellant is the G aham Trading Co.
(I'ndia) Ltd. (hereinafter called the conpany). There was a
di spute between the conmpany and its workmen about bonus,
which was referred by the Government of West Bengal by its
order of  Decenber 17, 1953, to the Second Industria
Tri bunal . /~ Though the order of reference did not specify the
year for which the bonus was in dispute, it is combn ground
between the -parties that the dispute was for bonus for the
year 1953. The case of the workmen, who are respondents
bef ore us, was that the conpany had been paying one month’s
bonus invariably from 1940 to 1950. 1n 1951, one month’'s
bonus was paid in/Cctober and half a nmonth’s further bonus
was paid in Decenber. 1In 1952 one nmonth’s bonus was paid.
The demand that the workmen made in their letter of August
27, 1953, was for three nmonth’s bonus. The conpany replied
that paynents in past years had been entirely ex gratia and
as there was loss in 1953 it was not possible to nmake any ex
gratia payment that year. The workmen then contended in
their letter of Septenmber 21, 1953 that the sole object of
bonus which had, been granted upto that year was ‘to neet
puj a expenses and that the payment of thi's bonus had becone
customary and a term of enploynent. The matter coul d not be
settled between the parties and that is how the dispute was
referred for adjudication
The conpany’s case was that paynent of bonus had all /al ong
been ex gratia dependi ng upon profits except in a fewyears.
But in those years it was al so made clear that the  paynent
was ex gratia and without creating any precedent for future.
Therefore, there was neither a termof enploynent nor  any
custom

109
whi ch put any obligation on the conpany to pay any bonus in
a year of |oss.
The question was considered by the Industrial Tribunal from
three aspects. Firstly, it considered whether any bonus was
payable for this year as profit bonus, on the basis of  the
Full Bench fornula evolved in The MII-Owers’ Association
Bonbay, v. The Rashtriya MI| Mazdoor Sangh, Bonbay (1) and
it came to the conclusion that there was no available
surplus of profit to justify such bonus. It then considered
the remaining two aspects, nanely, whether puja bonus could
be awarded -either as an inplied term of enpl oynent
according to the decision in Maihal akshmi Cotton MIIs Ltd.,
Calcutta v. Mahal akshm Cotton MIls Wrkers' Union (2) or
on the basis of custom It seens to have nixed up the
di scussi on on these aspects and having cone to t he
concl usion that puja bonus could not be awarded in this case
on the basis of an inplied termof enploynent it proceeded
to dismss the claimon the basis of custom al so.
The worknen then went up in appeal to the Labour Appellate
Tri bunal, which allowed the appeal. The decision of the
Appel late Tribunal has also nmixed the two aspects of puja
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bonus, nanely, whether it is based on an inplied term of
enpl oyment or on custom but it canme to the conclusion that
there was sufficient evidence to establish custom and
therefore ordered paynent of one nonth’s basic wages as puja
bonus. It was also inclined to the view that the company’s
accounts showi ng | oss were not reliable and there m ght even
be a case for profit bonus; but eventually it granted one
nonth’s basi c wages as custonmary puja bonus. Thereupon the
conpany filed an application for special |eave to appeal to
this Court, which was allowed; and that is how the matter
has come up before us.

Puja is a special festival of particular inportance in
Bengal ; and it has becone usual with many firns there to pay
their enployees bonus to neet special puja expenses.
Di sputes have arisen with respect to this bonus which were
adj udi cated upon by various tribunals. As

(1) 1950 L.L.J. 1247.

(2) 1952 L. A C 370.
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for back 'as 1949, in a dispute between The Bengal Chanber of
Conmerce,  Calcutta and Its Enployees (1), the Industria

Tri bunal , whi ch adjudi cated upon the dispute, observed that
Durga Puja was a national festival in Bengal and it was
customary to nmke presents to near and dear ones and to
relatives at that tine: As it was difficult for poorly paid
enpl oyees to nmake savings out of the nmonthly incone for this
purpose, it, therefore, had beconme traditional and customary
in Bengal for enployers to nmake a nonetary grant at the tinme
of the pujas. The Bengal Chanber of Commrerce had not been
slow in appreciating this and had been -granting bonus
equivalent to one nonth’'s pay, and the tribunal  had been
assured that there was no intention to discontinue it.
Later the matter was considered in Mhalaxmi Cotton MIls
case (2), where certain tests were laid dowmn which  would
justify the inference that there was an inplied term of
enpl oyment for paynment of bonus at the time of the annua

Durga Puja. That case, however, was concerned wth puja
bonus as an inplied termof enploynment and not as‘'a natter
of tradition or customin Bengal. It is, however, clear

that puja bonus which is usually paidin Bengal is of two
ki nds; nanely, (1) where it is paid as an inplied term of
enpl oyment as explained in Mahal axm Cotton M1ls case  (2)
and (2) where, it is paid as a customary and traditional
payment as stated in the |Industrial Tribunal's awar d
referred to above. W have considered the tests to be
applied where it is a case of paynent on an inplied term of
enpl oyment in Messrs. Ispahani Ltd. v. |spahani Enpl oyees’
Union (3) and we need not repeat what we have said there.
In the present case it has been pointed out by the conpany
that paynents which had been made in the past years’' from
1940 to 1952 coul d not be considered as based on an- inplied
term of enploynent in the circunmstances of this cash. Thi s
contention, in our opinion, is correct. An inplied term of
enpl oyment cannot be inferred in this case, for right from
(1) Publication of Governnent of West Bengal, | Awards nmade
by the Tribunals for the quarter ending March 1949, P. 116.
(2) 1952 L.A.C 370.

(3) [1960](1)1 S.C R 24.
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1948 to 1952, the conpany whenever it paid this bonus, made
it clear that it was an ex gratia paynent and would not
constitute any precedent for future years. |In the face of
such notice year by year it would not be possible to inply a
term of enploynment on the basis of an inplied agreement, for
agreement postulates a nmeeting of mninds regarding the
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subj ectmatter of an agreenment; and here one party was al ways
nmaking it clear that the paynment was ex gratia and that it

would not forma precedent for future years. In dealing
with the question of an inplied termof the condition of
service, it wuld be difficult to ignore the statenent

expressly made by the enpl oyer while making the paynent from
year to year.
The question, however, whether the paynment in this case was

customary and traditional, still remains to be considered.
In dealing with puja bonus based on an inplied term of
enpl oyment, it was pointed out by us in Messrs. | spahani

Ltd. v. |Ispahani Enployees Union (1) that a term may be
inmplied, even though the paynment nmay not have been at a
uniformrate throughout and the Industrial Tribunal would be
justified in deciding what should be the quantum of paynent
in a particular year taking into account the varying
payments rmade in previous years. But when the question of
customary and traditional bonus arises for adjudication, the
consi derations may be sonewhat different. |In such a case,
the Tribunal will have to consider: (i) whether the paynent
has been over-an unbroken series of years; (ii) whether it
has been for a sufficiently l'ong period, though the 1length
of the period mght depend on the circunstances of each
case: even so the period may nornally have to be longer to
justify an inference of traditional and customary puja bonus
than nmay be the case with puja bonus based on an inplied
termof enploynent; (iii) the circunstance that the paynent
depended wupon the ‘earning of profits would have to be
excluded and therefore it nust be shown that' paynent was
made in years of loss. |In dealing with the question of
custom the fact that the paynent was called ex gratia by
the enpl oyer when it

(1) [1960(1)] S.C R 24.
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was made, woul d, however, make no difference in this regard
because the proof of custom depends upon the effect of the
rel evant factors enunerated by us; and it would not be
materially affected by unilateral declarations of one /party
when the said declarations are inconsistent withthe /‘course
of conduct adopted by it; and (iv) the paynent nust have
been at a uniformrate throughout to justify an-inference
that the payment at such and such rate had becone customary
and traditional in the particular concern. It will be seen
that these tests are in substance nore stringent than the
tests applied for proof of puja bonus as an.inplied term of

enpl oynment .

Let us now see whether these tests are satisfied in the
present case. The practice in the present case began in
1940 and was unbroken upto 1950. |In between there was an

adj udi cation in 1948 to which the conmpany was a party. At
that tine it was said on behalf of the conpany before the
i ndustrial tribunal that some bonus was being paid and that
there was no intention to discontinue It and consequently
the tribunal did not adjudicate upon the matter, which shows
that the conpany recognised the traditional and customary
nature of the payment and it assured the tribunal that there
was no intention then to discontinue the paynent. The
paynment was continued from 1949 to 1951. 1In 1952, there was
some dispute and originally the conpany paid one nonth’s
wages as advance of pay and not as bonus. Sone of the
wor knmen, however, accepted the paynent while others did not,
because they were not satisfied with the amount being paid
as advance of pay. The chairman of the board of directors
of the <conpany visited Calcutta in 1952 and then on the
representation of the worknen the advance was converted into
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one nonth’'s bonus and even those workmen who had not
accepted the advance were allowed to draw the bonus. It
cannot therefore be said that there was any break in the
paynment of bonus from 1940 to 1952, for if the chairnman had
not converted what was advance of pay into bonus in Decenber
1952, the workmen m ght have raised the dispute even in that
year and then
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there would have been no break up to 1951. So there has
been unbroken paynent and the period has been sufficiently
long to justify an inference of customary and traditiona
bonus. It was pointed out that in four years during this
peri od the paynent was nmade in Novenber and Decenber and not
about the tine of the pujas; and, therefore, it could not be
said that this was traditional and customary puja bonus.
The delay in paynment is not in our opinion material in this
case, for one of the directors of the conpany, who appeared
as a witness, stated as to this one nonth’s bonus that it
was paid by the conpany to helpits staff during pujas.

The condition that the paynment should have been nmde in
years of loss also to exclude the hypothesis that it was
paid only because profits had been nmade, has also been
satisfied, for the evidence is that payments were nade in at
| east two years of loss. ~Lastly, the condition that paynent
shoul d have been at a uniformrate has al so been satisfied
because one nmonth's basic wage is the quantum of bonus from
1940 right up to 1952 without any change. It is true that
in Decenber 1951 further bonus for half a month was paid;
but that year was a year of profit in which cloth-bonus for
half a nonth was specially paid.” Thus the rate so far as
the puja bonus is concerned has al ways remai ned uni form at
one nonth’s basic wage. It is true that the worknmen pitched
their demand too high for three nonth's bonus in 1953. But
that doe,-, not in our opinion detract fromthe inference to
be drawn from the facts proved in this case. Al the
conditions, therefore, of a customary and traditional bonus
are satisfied in this case and there is no reason to
interfere wth the order of the Appellate Tribunal, though
we should like to make it clear that we do not agree with
the observations of the Appellate Tribunal ~in connection
with the profit bonus aspect of the matter. The appeal
therefore fails and is hereby dismssed. As this question
has arisen for the first tine in this Court as a distinct
i ssue and was not clearly considered before by the Appel late
Tri bunal, we order the parties to bear their own costs:
Appeal dism ssed
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