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ACT:

Supreme Court Advocates (Practice in H gh Courts) Act, 1951
s. 2-Advocate of Suprene Court-Bight to appear in Oigina
Side of Calcutta High Court without attorney-" Pactice",
meaning oflnterpretation of s. 2-Indian Bar Councils Act,
1926, ss. 4(2), 5(1), 8(1), 9(4), 14-Calcutta Hi gh Court,
Oiginal Side Rules, Chapter |, rr. 37, 38-Bombay Hi gh Court
Oiginal Side Rules, Chapter I, r. 40-Interpretation of,
St at ut es- Ref er ence to title, st at enent of obj ect s,
punctuation, speeches, original Bill.

HEADNOTE

Section 2 of the Supreme Court Advocates (Practice in High
Courts) Act, 1951, provided that "notw thstandi ng anything
contained in the Indian Bar Councils Act, 1926 (XXVIIIl of
1926), or any other law regulating the conditions subject to
which a person not entered in the roll of advocates of a
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Hi gh Court may be permtted to practise in that H gh Court
every advocate of the Suprenme Court shall be entitled as of
right to practise in any Hi gh Court whether or not he is an
advocate of that H gh Court " :

Held by the Court (PATANJALI SASTRI C.J., VIVIAN BosE, and
GHULAM HASAN JJ.-MJKHERJEA and DAS JJ. dissenting)-The
practice of lawin India generally involves the exercise of
both the functions of acting and pleading behal f of
litigant parties, and when s. 2 of the abovesaid Act
conferred upon an advocate of the Suprenme Court the right to
" practise in any High Court, it is legitimte to
under stand that expression as authorising himto appear and
plead as well as to act behal f of suitors in all the High

Courts-incl uding t he Oiginal Side thereof. It is
fallacious to relate “that expression as applied to an
advocate either, the one band, to the court in which the
advocate is enrolled or,, the other, to the court in

which he  seeks'to exercise the statutory right conferred
him It nmust be related to the general constitution of the
Bar in India as a single agency in dealing with the litigant
public. A rule nade by a Hi gh Court which denies to an

advocate the right; to exercise an essential part of his
function by insisting a dual agency the Original Side is
much nmore-than, a rule of practice and constitutes a serious
invasion of his statutory right to practise, and the power
of making such a rule, Unless expressly reserved (as it 'was
reserved by the Bar Councils Act) woul'd be repugnant, to the
right conferred by s. 2; and as the, ‘Act does  not reserve
any such power, the statutory right, of a Suprene Court
advocate wunder s. 2 to plead as well as’to act in the High
Courts of Calcutta, and Bonbay in the exercise

2

of their Oiginal Jurisdiction can-not be taken ‘away or
curtailed by the rules of those courts, and any rule ' which
the Calcutta Hi gh Court nay have made in the past purporting
to exclude any advocate from practising the Original @ Side
or from appearing and pl eadi ng unl'ess he is instructed by an
attorney cannot affect such right.

MUKHERJEA J.-The word " practise" when used with reference
to an advocate is an elastic expression having no rigid or
fixed connotation and the precise anbit of its contents can
be ascertained only by reference to the rules of “the
particular forumin which the profession is exercised: Wen
a. 2 of the Suprene Court Advocates (Practice in High
Courts) Act, 1951, speaks of a Suprenme Court advocate being
entitled as of right to practise in any Hi gh Court, what it
actually neans is that he would be clothed by reason of this
statutory provision with all the rights which are enjoyed by
an advocate of that court, and his right to plead and to act
woul d depend the Bar Councils Act and the rules validly
franed by that court, subject to this that no -rule or
provi sion of |aw would be bindi ng which would affect \in any
way his statutory right to practise in that court solely by
reason of his being enrolled as an advocate of the Suprene
Court.

DAS J.-The words "to practise", used in relation to |awers
as a class, nean "to exercise their profession" which is
their dictionary meani ng and which is w de enough to cover

the activities of the entire genus of |awers. They are
words of indeterm nate inport and have no fixed connotation
or content. In their application to particular species of

| awers their meaning varies according to the scope and
ambit of the profession of the particular species in
relation to whomthey may be used and such meani ng has to be
ascertained by reference to the subject or context. A
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Suprenme Court advocate being entitled only,"to appear and
pl ead" in that court, when s. 2 autborised himto practise"
in any Hgh Court it nust be taken, to have nmeant that he

was authorised to do in the High Courts all that he was
entitled to do in the Suprene Court, nanely, to appear and
pl ead only. Alternatively the section nust be taken to

authorise every Supreme Court advocate to practise as of
right in any Hi gh Court as advocates of that H gh Court do
and the exercise of the profession of an advocate in a High
Court by a Suprenme Court advocate nust involve t he
observance of the rules of practice of that Hi gh Court
except to the extent they are abrogated by s. 2. That sec-
tion has nade the Supreme Court advocate a statutory
advocate’ of the Hi gh Court where he goes to practise and as
such he is bound by the rules of such H gh Court except,
such of themas are contrary to this new statutory right.
Wi chever of the two constructions is adopted, a Supreme
Court ~advocate cannot appear in the Original Side of the
Cal cutta or Bonbay Hi gh Courts unless he is instructed by an
attorney.

Queen v.  Doutre (L.R 9 App. Cas. 745), Powers of
Advocates, Inre (l.L.R-52 Mad. 92) and Laurentius Ekka v.
Dukhi Koeri (1.L.R 4 Pat. 766) referred to.
3

Per PATANJALI SASTRI “C.J., VIVIAN BCSE, and GHULAM HASAN
JJ.-The non-obstante clause in s. 2 can reasonably be read
as overriding "anything contained" in any relevant existing
 aw which is inconsistent with the new enactnent. Secti ons
9(4) and 14(3) of the Bar Councils Act and s.' 2 of the new
Act cannot stand together. VWether by force of  the non-
obstante clause liberally —construed or of the wel |
est abl i shed nmaxi m of construction that the enacting part of
an Act nust, when it is clear, control the non-obstante
cl ause when both cannot be read harmnoniously, the new Act
must have the effect of abrogating the powers reserved and
continued in the H gh Courts by ss. 9(4) and 14(3)  of the
Bar Councils Act-. MJKHERJEA and DAS JJ.-The non-obstante
clause in s. 2 of the said Act renbves only those provisions
contained in the Bar Councils Act, 1926, and in- any  other
[ aw, which regulate the conditions subject to which a person
not entered in the roll of advocates of a H gh Court may be
permtted to practise in that Hi gh Court. ~Other provisions
contained in the Bar Councils Act or other statutes,  which
| ay down the conditions under which an advocate enrolled  in
the Hgh Court is entitled to practise in the Oiginal Side
of that court stand unaffected by the Act. Even if the
entire Bar Councils Act is excluded for the purpose of s. 2,
the rules framed by the Calcutta and Bonbay Hi gh Courts
under their Letters Patent would renmain valid and effective
of their own force even wthout the saving provision
contained in the Bar Councils Act and the Letters Patent
woul d also remain in full force
Per PATANJALI SASTRI C. J., MJHERJEA, DAB, VIVIAN BosE, and
GHULAM HASAN JJ. - Speeches made by nenbers of the House  of
Par | i ament the floor of the House are not adm ssible as
extrinsic ai ds to the i nterpretation of statutory
provi si ons.
State of Travancore-Cochin and Another v. Bonbay Co. Ltd
etc, ([1952] S.C.R 1112), Adm nistrator-CGeneral of Bengal
v. PremLal ( [1895] 22 I.A 107), Krishna Aiyangar v. Nella
Perumal ( [1920] 47 1. A 33), A K Go'alan v. The State of
Madras ( [1950] S.C. R 88) and Debendra Narain Roy v. Jogesh
Chandra Deb (A.1.R 1936 Cal. 593) referred to.
Hel d per PATANJALI SASTRI C.J., DAs, VIVIAN BCSE and GHULAM
HASAN JJ. --The statenment of objects and reasons annexed to a
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Bill, the form of the original Bill and the fact that
certain words: or phrases were added to or onitted from the
original Bill are also not admissible as aids to the

construction of a, statute. MJKHERIJEA J.-Judicial opinion
the point whether in construing a statute the, statenment of
objects and reasons or the original formof -the Bill or
reports of commttees can be referred tois not uniform
English Courts and the Privy Council have |laid down that
such extrinsic aids nust be disnmissed from consideration

But there are American decisions to the effect that the
general history of a statute and the various steps |eading
up to an enactnent including amendnents or nodifications of

the original Bill and reports of Legislative Commttees can
be | ooked | at for

4

ascertaining the intentionof the |legislature where it is in
doubt . The legislative history is, however, clearly

i nadm ssi bl e where there is no obscurity in the neaning of a
statute.

Per MJKHERJEA and DAS JJ.-Punctuation is after all a mnor
el enent in the construction of a statute, and even if the
orthodox view that it forns no part of the statute is to be
regarded as of inperfect obligation and it can be | ooked at
as contenporanea, expositio, it is clear that it cannot be
allowed to control 'the plain nmeaning of a text.

St ephenson v. Taylor ( [1861] 1 B.S. 101), C awdon V. Geen
[1868] L.R 3 C. P. 511), Duke of Devonsshire-v. Conor (L.R
1890 QB.D. 468), WMharani of Burdwan v. Mirtanjoy Singh
([1886] 14 1.A. 30), Pugh v. Ashutosh Sen ( (1928]55 1.A
63) referred to.

Judgnent of the Calcutta Hi gh Court reversed.

JUDGVENT:

ORIG@ NAL JURI SDI CTION:  Petition (No. 160 of 1952) under
article 32 of the Constitution of (India for the enforcenment
of fundanental rights. The facts of the case and “argunents
of the counsel are stated fully in the judgnent.

Petitioner No. | (Aswi ni Kumar Chosh) in person.

B. Sen for the respondents.

N. C. Chatterjee (S.N. Mikherjee and B. Sen, wth hi m
for the Incorporated Law Society, Calcutta Hi gh~ Court
(I'ntervener No. 1)

Dr. N C Sen CGupta (A. K Dutt and V. N.-Sethi, with him
for the Secretary, Bar Association, Calcutta H gh Court
(I'ntervener No. 2).

N. C. Chatterjee (B. Sen, with him for Secretary, Bar
Library, Calcutta Hgh Court (Intervener No. 3). C K
Daphtary, Solicitor-General for India (G N Joshi and J.

B. Dadachanj i, with himy for t he Secretary, Bar
Associ ation, Bonbay Hi gh Court (Intervener No. 4).
K. B. Naidu for Secretarv, Advocates’ Associ ationMadras

H gh Court (Intervener No. 5).

M C. Setalvad, Attoney-General for India (Intervener No.
6) .

1952. Cctober 27. The The judgnent of Patanjali Sastri C. J.
and Vivian Bose and Ghul am Hasan JJ. was delivered by
Patanjali Sastri C. J. Mikherjea and, Das JJ. delivered
separate judgnents.

5

PATANJALI SASTRI C. J.-This is an application under article
32 of the Constitution for relief in respect of an alleged
infringenent of the fundamental right of the petitioners
under article 19 (1) (g) or, alternatively, under article
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136 for special |eave to appeal froma judgment of the High
Court of Judicature at Calcutta rejecting their application
for the same relief under article 226.

As the petitioners would clearly be entitled to relief under
the one or the other formof remedy if their claimwas well-
founded, no objection was taken to the nmaintainability of
the present proceeding, and we desire to guard ourselves
agai nst being taken to have decided that a proceedi ng under
article 32 would lie after an application under article 226
for the same relief the sanme facts had been rejected after
due enquiry by a H gh Court. W express no opinion t hat
poi nt .

The facts leading to this proceeding are not in dispute and
may be briefly stated. The first petitioner is an Advocate
of this Court and his nanme is also the roll of Advocates
of the H gh Court of Calcutta. As an Advocate of the latter
Court he is entitled, under the relevant rules there in
force, both to act and to pl ead the Appell ate Side but not
to act or 'to appear, unless instructed by an Attorney, the
Ori gi nal 'Side. 18th July, 1951, he filed in the Registry
the Oiginal Side a warrant of authority executed in his
favour by the second petitioner to defend the latter in a
pendi ng suit. The warrant was returned 27th July, 195 1

with the endorsenent that it "nust be filed by an Attorney
of this Court under  the High Court Rules and Orders,

Oiginal Side, and not by an Advocate". ~The return was made
by an Assistant in charge of Suit Registry Departnment, who
is called as the first respondent-to this petition. The

second respondent i's the Registrar, Original Side, who is
alleged to have refused the sane ground to accept a

warrant filed earlier in a conpany matter. 1t is  conceded
that the action of the respondent woul d be
6

valid apart fromthe right clained by the first petitioner
as an Advocate of this Court under the Suprene Court
Advocates (Practice in High Courts) Act, 1951, (hereinafter
referred to as the new Act) which provides that such
Advocates are " entitled as of right to practise® in any
H gh Court in India. The petitioners, however, clained that
the right to practise thus conferred included-also the right
to act as well as to appear wi thout the intervention of _an
At t or ney the Original Side, and noved the H gh Court under
article 226 for issue of appropriate wits orders or
directions to the respondent for enforcenent of the right
denied to them A Special Bench consisting of Trevor
Harries C. J., Chakravartti and Banerjee JJ. heard the notion
and disnmissed it, holding that the first petitioner did not,
being enrolled as an Advocate of the Supreme Court, becomne
entitled to act the Original Side of the Court.

The second petitioner has since dropped out of /these
proceedings, and the first petitioner, who appeared in
person and argued his case before us, is hereinafter
referred to as the petitioner.

I As the issues involved are of far-reaching inportance to
certain sections of the Bar at Calcutta and at Bonbay, this
Court directed notice of the proceeding to be served t he
Incorporated Law Society, Secretary Bar Association, and
Secretary, Advocates’ Association, Calcutta H gh Court, and
Secretary, Bar Association, Bombay High Court, and all of
them appeared by their | earned counsel, while the Attorney-
General appeared in person as intervener. W have thus had
the advantage of a full argument fromall points of view

A brief historical survey of the functions, rights and
duties of legal practitioners in this country may facilitate
appreci ation of the contentions of the parties. Before the
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I ndi an High Courts Act of 1861 (24 and 25 Vic. Ch. 104) was

enacted, there were, inthe territories subject to the

British rul e in I ndi a, Supr ene Courts exer ci si ng

jurisdiction mainly in the

7

Presi dency Towns and Sudder Courts exercising jurisdiction

over the nofussil. Though the Supreme Courts were given, by

the Charter Acts and the Letters Patent establishing them
power to enroll Advocates who could be authorised by the
rules to act as well as to plead in the Suprene Courts,
rules were nade empowering Advocates only to appear and
plead and not to act, while Attorneys were enrolled and
authorised to act and not to plead. In the Sudder Courts
and the Courts subordi nate thereto, pleaders who obtained a
certificate fromthose Courts were allowed both to act and
pl ead. When the Supreme Courts and the Sudder Courts were
abol i shed and their jurisdictions were transferred to High
Courts ~under the statute of 1861, this differentiation in
the functions of legal practitioners was continued in the
Hi gh Courts wunder the notion, apparently, that the High

Court, in _the exercise of its O dinary Oigina
Jurisdiction, was the successor of the Supreme Court, and
t hat, the Appellate Side;, it inherited the jurisdiction

and powers of the Sudder Courts, wth the result that
Advocates were allowed only to appear and plead instructed
by Attorneys enpowered to act the Oiginal Side as in the
Suprenme Court, while the Appellate Side, they were all owed
both to act and plead as in the Sudder Courts. There was
al so another class of practitioners known as Vakils who were
neither allowed to act nor to plead the Original Side, but
were allowed both to act and pl ead the  Appellate Side.
Wthin a short time, however, the Vakils at Mudras were
permtted by a rule made by the H gh Court to appear, plead
and act the Original Side as well-vide In the Matter of
the Petition of the Attorneys(l)-but the cleavage between
the two jurisdictions, Oiginal and Appel | at e, was
mai ntai ned in the Calcutta and Bonbay Hi gh Courts wi'th nodi-
fications by means of rules franed by the respective Hgh
Courts fromtine to tine. Wiile this was the position in
the Hi gh Courts in the three Presidency Towns of Calcutta,
Bonbay and Madras, no distinction
(1) (1876-78) |I.L.R | Mad. 24.

8
was drawn between Advocates and Vakils (except in the matter
of authorisation by their clients) as regards their right to
appear, plead and act in the other H gh Courts subsequently
established in British India w thout original  jurisdiction.
The position in these Courts was correctly stated by a . Ful
Bench of the All ahabad H gh Court thus:-
“ Not only by the Letters Patent but by the Civil Procedure
Code, an Advocate may act for his client in this “Court in
the manner in that statute set forth and do all things that
a Pleader, that is, a Vakil, may do, provided always  that
he. be upon the Roll of the Court’s Advocates": Bakhtawar
Singh v. Sant Lal (1).
In this situation, the Legal Practitioners Act, 1879, (Act
XVl of 1879) which consolidated and anmended the |aw
relating to Legal Practitioners was passed. By section 4 it
enpowered the Advocates and Vakils enrolled in any High
Court to "practise" in all subordinate courts and in any
other High Court with the "perm ssion" of the latter Court.

No Vakil or’'Pleader, however, was to be entitled to
"practise" in a High Court exercising jurisdiction in a
Presi dency Town. By section 5 all persons enrolled as

Attorneys in any H gh Court becane "entitled to practise" in
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all courts .subordinate to such High Court and in any court
in British India other than a Hgh Court established by

Royal Charter the roll of which he is not entered. It s
worthy of note that the right to practise thus conferred
included the right to plead a,; well as to act in all the

courts referred to above.

Then canme the |Indian Bar Councils Act, 1926, which was
enacted in response to a demand by the | egal profession for
unification and autonomy of the Bar, and it achieved a
certain nmeasure of both, elimnating the two grades of
practitioners, the Vakils and the Pl eaders, by nerging them
in the class of Advocates who, were "entitled as of right to
practise"” in the High Courts in which they were enrolled and
in any other court in British India, subject to certain

(1) (1887) 9 All. 617, 621.

9

exceptions. It al'so provided for the constitution of Bar
Councils for the H gh Courts with power to regulate the
adm ssion  of ‘Advocates, to prescribe their qualifications
and to ‘inquire into any case of mscouduct that nmay be
referred to them But the right to practise and the power
to make rules were notto limt or in any way affect the
unlimted powers of the High Courts at Calcutta and Bonbay
to nmake rules allowing or disallow ng Advocates to practise
their Oiginal Side: (vide section 9 (4) and section 14).
Wiile such was the position of Advocates in the courts in
what -used to be known as British India, it i's not a matter
of dispute that Advocates practising in the courts of what
were known as Indian States were allowed to appear, plead
and act behal f of suitors.

It wll thus be seen that legal practitioners, by whatever
nane called, practising in all the H gh Courts in_ India,
except the Original Side of the Calcutta and Bonbay High
Courts, and in the innumerable subordinate courts all over
India were always entitled to plead as well as to act. In
the Oiginal Side of the Calcuttaand Bonbay High Courts
al one, where the cl eavage between the Original and Appellate
jurisdictions continued to be marked, due, as we have / seen

to historical reasons, the functions of pleading and acting,
which a legal practitioner normally combines in his own
person, were bifurcated and assigned, follow ng "the usage
and the peculiar constitution of the English Bar" (per -Lord
Watson in the case cited below), to Advocates and Attorneys
respectively.

In this situation, the establishnent of the Suprenme Court of
India, exercising appellate jurisdiction over all the Hgh
Courts naturally stimulated the demand for the _unification
of the Bar in India, and Parliament enacted the new Act as a
step towards that end. It is a brief enactnment. intituled
"an Act to authorise Advocates of the Supreme Court to
practise as of right in any H gh Court" and consists of only
two

10
sections. Section | describes the short title of the Act
and section 2 enacts (so far as material here |-

"Notwi t hstandi ng anything contained in the Indian Bar
Councils Act, 1926, or in any other law regulating the
conditions subject to which a person not entered in the rol
of Advocates of a High Court may, be permitted to practise
in that H gh Court every Advocate of the Supreme Court shal
be entitled as of right to practise in any Hgh Court
whet her or not he is an Advocate of that Hi gh Court:
Provided that nothing in this section shall be deened to
entitle any person, nerely by reason of his being an
Advocate of the Suprene Court, to practise in any H gh Court
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of which he was at any tinme a judge, if he bad given an
undertaking not to practice therein after ceasing to hold
of fice as such judge."

According to the petitioner’s contention, an Advocate of
the Supreme Court becomes entitled as of right to appear and
plead as well as to act in all the Hi gh Courts including the
H gh Court in which heis already enrolled, wthout any
differentiation being nade for this purpose between the
various jurisdictions exercised by those courts. The word
"practise" as applied to an Advocate in India includes both
the functions of acting and pl eading, and there is nothing
in section 2 to warrant the cutting down of that statutory
right to pleading only the Original Side of the Calcutta
H gh Court as the respondents seek to do. the other hand,
the respondents contend that the non obstante clause in the
first part of the section furnishes the key to the proper
interpretation of its scope, and inasnuch as that clause
supersedes only those pro-visions of the Bar Councils Act,
and of any other |aw which exclude persons not entered in
the roll  of Advocates of a H gh Court from the right to
practise -in that Court,  the enacting clause nust be
construed as conferring onlya right co-extensive with the
disability renoved by the opening clause; that is to say,
the section is designed only to enable Advocates of the
Suprenme Court who are not enrolled as

11

Advocat es of any Hi gh Court to practise nevertheless in that
H gh Court. The petitioner, who is already an Advocate of
the Calcutta Hi gh Court, could derive no additional right
from the section in relation tothat Court, as he does not
fall within the purviewof the section. Alternatively, even
if the provision is read as conferring Advocates " of the
Supreme Court the right to practise in relation to all the
H gh Courts in India, including the H.gh Courts in  which
they are already enrolled, the section does no nore than
entitle themto practise in conformty with the conditions
subject to which advocates are permtted to practise in
those Courts, for the word "practise" is a ‘term of
indefinite inport and, as applied to an Advocate, it nay
mean pl eading or acting or both, according to-the conditions
under which the profession of an Advocate is exercised .in
the court concerned. Both branches of this contention have
found favour with the | earned Judges of the court bel ow.

A third view was al so suggested in the course of the debate
before us. An Advocate of the Suprene Court is entitled
under the Rules of that Court only to appear and plead and
not to act, while Agents who are enrolled as such are
entitled only to act but not to appear and | plead. In
dealing with the right of Advocates of the Supreme Court to
"practise" in the H gh Courts, Parlianment nust therefore be
taken to have used that word in the sense only of ‘appearing
and pleading, the object of section 2 being only to confer
the Supreme Court Advocates the right to appear and plead in
all the Hi gh Courts and no further or other right.

Having given the matter our nost careful and anxious
consi deration, we have come to the conclusion that the
petitioner’s contention is correct and nust prevail

As we have already seen, there are in this country nore than
20 High Courts (including the Judicial Conm ssioners’ Courts
which are treated as H gh Courts for this purpose), and in
all these

12

H gh Courts excepting the original jurisdiction of the
Calcutta and Bonbay Hi gh Courts and in all the nunerous
subordinate courts, both civil and crimnal, existing al
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over the country, an Advocate conbines in hinself both the
functions of acting and pleading which constitute the.

normal activities of all legal practitioners except nenbers
of the English Bar whose "usage and peculiar constitution”
allow them only to appear and plead and not to act. It

woul d seemthat this peculiar British system of division of
functions between Barristers and Attorneys is not in vogue
even in all the British Domnions and Colonies. For
instance, in the report of the case Queen v. Doutre(1l), we
find counsel for the respondent stating in the course of his
argunent that "In all the Provinces of Canada the functions
of Barristers and Solicitors are united in the same person

and the rules of the English Bar do not apply there". In
upholding in that case the right of counsel to sue for and
recover a quantum neruit in respect of professiona

services rendered by him the Judicial Committee renmarked: -

"Their Lordships entertainn serious doubts whether in
an English Colony where the common law of England is in
force, they (i.e., general considerations of public policy)
could have any application to the case of a lawer who is
not a nore advocate or pleader and who conbines in his own
person various functions which are exercised by |ega
practitioners of every class in England all of whom the Bar
al one excepted, can recover their fees by an action at |aw "
It seens reasonable, therefore, to assune that the practice
of lawin this country generally involves the exercise of
both the functions of acting and pleadi ng, behal f of a
[itigant party; in other words, the Bar in India, generally
speaking, is organised as a single agency. Accordi ngly,
when the Legislature confers upon an Advocate "the right to
practise” in a Court, it is legitimte to understand that
expression as authorising himto appear and plead as well as
to
(1)(1883) 9 App. Cas. 745.

13

act behal f of suitors in that Court. It is true that the
word "practice" used in relation to a given profession neans
sinmply the pursuit of that profession and involves the
exerci se of the functions which are cordinarily exerci'sed by
the nenbers of the pro fession.. But it seens to be
fallacious to relate that expression, as applied to _an

Advocat e, either, the one, hand, to the Court in which the
Advocate is enrolled or, the other, to the Court in~ which
he seeks to exercise the statutory right conferred hi m
It must, in our opinion, be related to the genera

constitution of the Bar in India as a single agency in
dealing with the litigant public, a system which prevails
all over this vast country except in tw small pockets where
adual agency inported from Engl and was nmi ntai ned, owi'ng, as
we have seen, to historical reasons.

W are accordingly unable to accept the suggestion that
because the Advocates of the Supreme Court are not, | under
the Rules of that Court, entitled to act, the wor d
"practise"” as wused by Parlianment in section 2 nust  be
understood in the restricted sense of appearing and pl eadi ng
only. Parlianment was, of course, aware that the right of
the Advocates of the Suprene Court to practise in that Court
was confined only to appearing and pl eadi ng, but the object
of section 2 was to confer upon a designated body of
persons, namely, the Advocates of the Suprenme Court, a right
to practise in other courts, viz., the various H gh Courts
in India, whether or not they were already enrolled in such
courts. This statutory right, which is conferred t he
Supreme Court Advocates in relation to other courts and
which they did not have before) cannot, as a matter of
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construction, be taken to be, controlled by reference to
what they are allowed or not allowed to do in the Suprene
Court under the Rules of that Court. Such Rules are |liable
to be altered at any tine in exercise of the rule-making
power conferred by article 145 of the Constitution. The
scope and
14
content of the new statutory right conferred in relation to
the High Courts could not have been intended to depend the
varying scope of the functions which the Supreme Court
Advocates are allowed to, exercise in that Court from tine
to time. Besides, the consequences of such a construction
woul d be sonewhat startling. For instance, if an Advocate
of the Suprene Court not entered the Roll of the All ahabad
H gh Court desired topractise in the latter Court where
there are no Attorneys or Agents, he would find hinself in a
difficult situation. I't was said that a, |ocal Advocate
could be engaged to-instruct him acting for the client.
Even if it were permssible to substitute a |local Advocate
for an "Agent" to overcone the disability inposed by O der
IV, Rule 11, of the Suprenme Court Rules which prohibits an
Advocate from appearing "unless he is instructed by an
Agent”, it would be tantamount to introducing a new type of
dual agency where it -does not exist. at present, an
i nnovati on which, we think, could hardly have been
contenplated. Such an interpretation would also render the
right conferred by the new Act largely illusory in practice
The construction adopted by the | earned Judges of
the H gh Court, which relates the word "practise" in section
2 to the High Court in whichthe Suprene Court Advocate
seeks to exercise his right, seens to us to be equally open
to objections. |In their view, that word as applied to the
sane Advocate shoul d be understood in a wider or narrower
sense in relation to different Hi gh Courts, and indeed, to
different jurisdictions of the sane Hgh Court, according to
the rules there in force. They say:--

"Since the section applies to a nunber of different Hi gh
Courts where-different conditions of practice prevail, the
word 'practice’ has no one particular and invariable neaning
in the section but its meaning nmust vary according as the
section is applied to one H gh Court or another. In its
application to each High Court it will —“have the neaning
whi ch an Advocate's right to practise bears in that Court at
15
the time wunder the local rules and regulations. Thi s
nmeaning may be wider in relation to one Hgh Court and
narrower in relation to another, and even in relation to the
same Hgh Court it may not always remain the same, for a
H gh Court-may enlarge the professional rights of its
Advocates and if it does so, Advocates of the Suprene / Court
will, thereafter, have the enlarged rights in that Court.
But at any given point of tine the rights of an Advocate of
the Supreme Court to practise in -any particular H gh Court
in exercise of the power conferred hi m by section 2 can at
nost be co-extensive with but no greater than the right
whi ch Advocates of that Court thenselves possess at the
tine."

We are unable to agree with this anbulatory inter-
pretation of section 2. It may be that the full sense of the
word "practise" as including., both acting and pleading may
be out down by the context in which it is wused in a
particular statute. But we do not find any such context in
the | anguage of the new Act or in its object as we conceive
it.- The construction which the | earned Judges have placed
section 2 was supported before us by attributing to the word
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((practise” the "dictionary neaning", as it was called, of
exercising a profession and postul ating the exercise by the
Advocate of the Supreme Court of different professions in
different Hi gh Courts in which he may seek to appear. Thus,
he exercises the profession of a Madras Advocate while
appearing in Madras; the profession of an. Appellate Side
Advocate or of an Oiginal Side Advocate, as the case my
be, while appearing those sides of the Calcutta and the
Bonbay Hi gh Courts, and so . The object of this curious
differentiation is to read the different conditions under
which. an Advocate exercises his professsion in each of
those Courts or jurisdictions into the word "practise"
itself as the necessary inplication of its dictionary
neaning so as to bring in the exclusion of acting t he
Oiginal Side as part of its connotation. W find it
difficult to appreciate this view The Advocate of the
Suprenme Court in all the cases

16

referred 'to -above seeks to practise only one profession

nanel y, the prof essi on of an Advocate. As such he would be
bound to observe the rules of practice of each Court, that
is, t he prescri bed procedure for conducti ng | ega

proceedi ngs in the Court concerned; but a rule which denies
to him the right to exercise an essential part of his
function by insisting a dual agency the Original Side is
much nore than a rule of practice and the power of naking
such a rule, unless expressly reserved by the new Act, as it
was reserved in section 9 (4) and section 14(3) of the Bar
Councils Act, would be repugnant to the right conferred by
section 2. In this connection, it nay be pertinent to point
out that the power of the High Courts to make rules of
practice regulating the procedure to be followed in the
conduct of proceedings before them and the power to frane
rules regul ating the adm ssion and conduct of |egal | practi-
tioners wer e al ways derived from distinct sour ces
originally wunder different clauses of the Letters Patent

establishing themand later fromthe Cvil Procedure Code
and the Bar Councils Act.
The Ilearned Judges have also overlooked an i mport ant

di stinction between the position of an Advocate of the
Cal cutta or the Bonbay High Court in relation to-his Court
and that of an Advocate of the Suprene Court in relation to
those Courts. The former is not entitled to practise "as of
right" the Original Side of his High Court as his right to
practise is nade under section 14(1) (a) expressly subject
to section 9(4) which reserves the power of those Courts to
exclude himfromsuch right so far as the Original Side is
concer ned. In other words,the |ocal Advocate is not
entitled "as of right" to practise the Original Side of
those two High Courts, whereas it is open to argunent and
i ndeed i s now argued that the Advocate of the Suprene Court
becomes under the new Act entitled to practise "as of right"
in all H gh Courts without any distinction in the matter of
the jurisdictions exercised by them because no, such power

is preserved and continued in the new Act. In -view of this
17

difference, which is vital to the petitioner’s contention

it is not correct to say that the right conferred the

Supreme Court Advocate "can at npost be co-extensive with but
no greater than the right which Advocates of that Court
thensel ves possess at the tinme". Here, indeed, we reach the
crux of the whole case

Now, section 14(1) (a) of the Bar Councils Act enacts

14. (1) An Advocate shall be entitled as of right to
practise-(a) subject to the provisions of subsection (4) of
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section 9, in the H gh Court of which he is an Advocate,"
and

Section 9(4) provides:-

"Nothing in this section or in any other, provision of this
Act shall be deened to limt or in any way affect the powers
of the H gh Courts of Judicature at Fort Wlliamin Benga
and at Bonmbay to prescribe the qualifications to be
possessed by persons applying to practise in those High
Courts respectively in the exercise of their origina
jurisdiction or the powers of those H gh Courts to grant or
refuse, as they think fit, any such application, or to
prescribe the conditions under which such persons shall be
entitled to practise or plead.”

Section 14(3) reads

"Nothing in this section shall be deemed to Ilimt or in
anyway affect the power of the Hi gh Court of Judicature at
Fort Wlliamin Bengal or of the High Court of Judicature at
Bonbay - to make rul es determ ning the persons who shall be
entitled 'respectively to lead and to act in the Hi gh Court
in the exercise of its original jurisdiction."

It is to be noted that by virtue of the last two provisions
to which the right of local ‘Advocates is nade expressly
subject, the Hi gh Courts of Calcutta and Bonbay have the
power to "grant or refuse as they think fit" the application
of any person applying to practise in the Original Side of
those Courts, and the power to nake rules laying down who
shal | plead and

18

who shall act that side. It is in exercise of these
powers that the Hi gh Courts have franed the rules, to which
reference has been nmade, cutting down the right of the
Advocat es of those Courts to practise the Oiginal Side to
appeari ng and pl eading only and ot herw se i mposi ng
restrictions that right, such as, that they shall not
appear unless instructed by an Attorney. That is to say, the
Advocates of those Courts are not entitled to practise as
of right the Original Side. As the powers thus /reserved
are exercisable only inregard to the Original Side, the
Advocates of these Courts are wunder section 14(1) (a)
entitled as of right to practise in the appellate and other
jurisdictions exercised by those Courts. Simlarly, under
section 2 of the new Act every Advocate of the Supreme Court
is entitled as of right to practise in any Hi gh Court. But
it is significant that no power is reserved, to the Calcutta
or the Bonbay High Courts to cut down this statutory right
and confine it to pleading alone the Oiginal Side. Wy
were the reservations which the Legislature took care to
insert in the Bar Councils Act in conferring a statutory
right of practice Advocates of the High Courts omtted in
the new Act in conferring a simlar right in simlar /'terns
the Advocates of the Supreme Court in relation to the High
Courts? Wy this departure fromthe pattern of what \is, in
this respect, a closely anal ogous piece of |egislation? The
respondents nade two,answers to this question neither  of
which seenms to us satisfactory. One was that the word
"practise" itself connoted, in relation to the Oiginal Side
of the Calcutta and Bonbay Hi gh Courts, only pleading and
not acting, as Advocates of those Courts practising t hat
side had | ong been only appearing and pl eading instructed by
Attorneys who acted for the suitors. This argunent we have
already rejected. But, even so, why insert section 9(4) in
the Bar Councils Act and nake the right under section 14(1)
(a) subject to the overriding powers under section 9(4)? |If
the argument were valid, such provisions would have been
whol Iy unnecessary, for,
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even in their absence, the word "practise" would con-. note
only pleading and not acting. This indeed is an additiona

ground for rejecting that construction. It is legitimte,
therefore, to conclude that the Legiglature used the word
"practise” both in the Bar Councils Act and in the new Act
in its full sense of acting and pleading, but while in the
case of Advocates of the Calcutta and Bonbay Hi gh Courts it
has expressly preserved and continued the power of those
courts to restrict or exclude the right of practice t he
Oiginal Side, it has reserved no such overriding power
under the new Act with the result that any restrictive rule
cutting down the statutory right would be repugnant to
section 2 and therefore void and inoperative.

A simlar view of the effect of section 14(1) (a) of the Bar
Councils Act was expressed by a Full Bench of the Madras
Hi gh Court in Powers of Advocates, In re (1), where it was
held that ‘a rul e made by that Court excluding the Advocates
enrolled 'there fromacting the Insolvency Side becane
i nval i d and i noperative after the enactnent of that Act, and
we entirely agree with that decision. The |earned Judges
bel ow attenpted to distinguish that case, as M. Chatterjee
for the respondents did before us, by observing that because
the Bar Councils ‘Act -made no distinction between the
different jurisdictions of the Madras High Court and the
rules of that Court /allowed the Advocates to act and plead
the Oiginal as  well as the Appellate jurisdiction
thereof, the | earned Judges construed the word "practise" in
section 14 to nean both acting and pleading. That is not a
correct view of the reasoning enployed by the Full Bench

The |earned Judges failed to see that such reasoning would
indeed lead to the opposite conclusion. Asa natter of,
fact, there was a rule under which the |ocal Advocates were
prevented fromacting and they had accordingly not acted in
the insolvency jurisdiction of that” Court, so that if
"practise"” in section 14(1) (a) were to be construed

(1) (2928) |I.L.R 52 Mad. 92,
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in the Ilight of what the Advocates bad been doing in the
past under the rules of that Court, the Court would have had
to hold that the Advocates acquired no new right by virtue
of section 14(1) (a) But the Full Bench held that they did
and the gist of their reasoning was thus put by Kumaraswam
Sastri J. who delivered the | eading judgnent: -

"The word 'practise’ ordinarily neans 'appear, act
and plead, wunless there is anything in ‘the subject or
context to limt its neaning...... | am of  opinion that
where an Act confers rights to a party in general terns. and
entitles himto performnore than one function, the cutting
down of those rights by a rule would nake that rule
repugnant to the provisions of the Act."

It was next suggested that no support for
the petitioner’s contention could be derived from the
absence in the new Act of reservations |ike those contained
in sections 9 (4) and 14 (1) (a) of the Bar Councils Act
because the power of framng rules regardi ng | ega
practitioners given to the Chartered H gh Courts under their
respective Letters Patent could be exercised only in respect
of the Advocates enrolled in those Courts, and t he
reservation of a power so limted wuld be meaningless in
the new Act which deals with the rights of the Suprenme Court
Advocat es. Thi s argunent overl ooks that those Hi gh Courts
had unfettered discretion to adnit or to refuse admission to
any person to practise as an Advocate, Vakil or Attorney.
Clause 9 of the Letters Patent of the Calcutta H gh Court,
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for instance, enpowers that Court "to approve, admt and
enroll such.......... Advocates, Vakils and Attorneys as to
the said H gh Court shall seemneet". The Bar Councils Act

also assuned that a power to exclude any person from
practi si ng the Oiginal Side existed in the H gh Courts,
as is shown by section 9 (4) which provides that nothing
contained in that Act shall be deened to affect the power of
the Calcutta and the Bonbay H gh Courts to grant or refuse
the application of "persons " applying to practise t he
Oiginal Side of

21
those Courts or their power to prescribe the conditions
under which " such persons" could practise that si de. Be

it noted that the word used is not " Advocates " which, in
view of the definition in section 2 (1) (a), would indicate
a power confined to the Advocates of those Courts. And when
that Act proceeded to empower by section 14 (1) (a) an
Advocate enrolled in a H gh Court to practise as of right in
that Court, it took care to make it clear that the right so
conferred was subject to the exercise of the power reserved
under section 9 (4). But, as pointed out already, it is
significant that Parlianment, in conferring a similar right
under the new - Act the Supreme Court Advocates, did not
reserve any such overriding power. 1In the absence of such
reservation, the statutory right of a Supreme Court Advocate
to plead as well as to act in the H gh Courts of Calcutta
and Bonbay in the exercise of their ~original jurisdiction
cannot be taken away or curtail ed by those Courts, and any
rules which they nay have nmade in the past purporting to.
exclude any Advocate from acting their Oiginal Side, or
from appearing and pl eadi ng unless he is instructed by an
Attorney cannot affect such right.
Turning now to the non obstante clause in 'section

2 of the new Act, which appears, to have furnished the whole
basis for the reasoning of the Court belowand the argunent
before us closely, followed 'that  reasoning-we find the
| earned Judges begin by inquiring what are the provisions
which that clause seek-, to supersede and then place wupon
the enacting clause such Construction as would neke the
right conferred by-it co-extensive with the disability im
posed by the superseded provisions. The neaning of the

section wll becone clear", they, obser, "if we examne a
little nore closely what the, section in fact supersedes or
repeals...... The disability which the section renoves and

the right which it confers are coextensive." This is not, in
our judgnents a correct approach, to the construction of
section 2. It should

4
22

first be ascertained what the enacting part of the section
provi des, a fair construction of the words used “according

to, their natural and ordi nary nmeani ng, and the non obstante
clause is to be understood as operating to set aside as no
| onger valid anything contained in relevant existing laws

which is inconsistent wth the new enactnent. W will
revert to this clause again presently.
Following their |ine of approach, the |[earned

Judges reached two conclusions: first, that section 2
confers no new right an Advocate of the Supreme Court in
relation to the High Court in which he is already enrolled,
but gives himthe right to practise in the H gh Courts in:
the roll of which he was not entered as, an Advocate. The
petitioner was accordingly not within the purview of the
section in relation to the Calcutta H gh Court of which. he
was already an Advocate; and secondly, that the only pro-
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vi sions superseded by the non obstante clause are section 8
(1) and section 14 (2) of the Bar Councils Act and Rule 38
of Ch. V of the Original Side Rules of the Calcutta High
Court and a similar rule framed under section,15 (b) of the
Bar Councils Act by the Calcutta Bar, Council, which
prescribe the conditions subject to which Advocates of other
H gh Courts are permtted to practise the Oiginal and
Appel late Sides of. that Court and the corresponding rules
then in force in, the Bonbay Hi gh Court. These provisions
alone, it was said fell within the description " regulating
the conditions subject to which a person not eptered in the

roll of Advocates of a High Court may be. permtted to
practise in that H gh Court." Al other provisions of the
Bar Councils Act,, including sections 9 (4) and 14 (3), as
well as other rules of the Original. Side of both Calcutta

and Bombay Hi gh Courts have not been superseded or repeal ed
by section 2 of the new, Act but continue in force. W now
proceed to exam ne whether these conclusions are well-
f ounded.

Mich~ ado was made an both sides ;about the comina
occurring just before the word or ™ in the
23
non obstante clause, the petitioner stressing its inportance
as showing that the adjectival clause " regulating the

conditions etc." /does not qualify the words " Indian Bar
Councils Act " which are separated by the cooma and that,
t her ef ore, t he whol e of that Act i-s super seded,

whil e’ earned counsel for the respondents insisted that in
construing a statute punctuation nmarks should be left out of
consi deration. Nothing much we think, turns the conma, as
it seens | grammatically nore correct to take the adjectiva
clause as qualifying " law". Having 'regard to the wor ds
anyt hi ng contai ned" and the preposition "in" used after the
di sjunctive "or", the qualifying clause cannot reach back to

the words " Bar Councils Act ". But, whichever way we take
it, it nmust be admitted that, in framng the non obstante
cl ause, the draftsnman had prinmarily in, m nd t hose

Provisions which stood in the way of an Advocate not
enrolled in any particular Hi gh Court practising in that
Court. It does not, however, necessarily follow that
section 2 is concerned only with the right of Advocates of
the Supreme Court to practise in the H gh Courts in which
they are not enrolled. The true scope of the enacting
clause must, as we have observed, be detern ned a fair
reading of the words used in their natural and ordinary
meani ng, and in the present case, there is not much room for
doubt the point. The words " every Advocate " and "
whet her or not he is an Advocate of that H gh Court"™ nake it
plain that the section was designed to apply to  the  Advo-
cates of the Supreme Court not only in relation. to the Hi gh
Courts of which they are not Advocates but also in.-relation
to those High Courts in which they have been ‘already
enrol | ed. The | earned Judges bel ow di sm ssed the words "
whether or not etc.” with the remark that " they -are not
very apposite ",,as

" no one who is an Advocate of a particular
High Court requires to be an Advocate of the Supreme Court
in order to practise in that Court". Wile it nmay be true
to say that section 2 does not give Advocates of many of the
H gh Courts any additional right
24

in relation to their own Courts, it would,

according to the petitioner’s contention, give at least to
the Advocates of the Calcutta and Bonbay H gh Courts sone
additional right in the Original Side of those Courts, and
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that may well have been the purpose of using those words.
It is not a sound principle of construction to brush aside
words in a statute as being inapposite surplusage, if they
can have appropriate application in ci rcunst ances
concei vably within the contenplation of the statute.

Nor can we read the non obstante clause as specifically
repealing only the particular provisions which the |earned
Judges bel ow have been at pains to pick out from the Bar
Councils Act and the Original Side Rules of the Calcutta and
Bonbay Hi gh Courts. If, as we, have pointed out, the
enacting part of section -2 covers all Advocates of the
Supreme Court, the non obstante clause can reasonably be
read as overriding " anything contained" in any relevant
existing law which is inconsistent with the new enactnent,
al t hough the-draftsman appears to have had primarily in his
mnd a particular type of law as conflicting with the new
Act . The enacting part of a statute nust, where it is
clear, ~be taken to control the non obstante clause where
bot h cannot be read harnoniously; for, even apart from such

cl ause, a later |law abrogates earlier | aws clearly
inconsistent with it. Posteriores leges priores contrarias
abrogant (Broonme’'s Legal Maxinms, 10th Edn., p. 347). Her e,

section 2 entitles every Advocate of the Suprene Court as of
right to practise in any H gh Court in India. The phrase "
entitled as of right " has evidently been adopted from the
Bar Councils, Act, and we have already indicated our vVview
that; the word "Practise as applied to a legal practitioner
in,,, India includes, in the absence of any linmting or
restrictive; context, both the functions of  acting and
pl eadi ng. The phrase " entitled as of right to practise
is an enphatic affirmation of a right to plead, and to act
i ndependently,of the will or discretion of any other person
Could it be said that sections 9 (4)and 14 (3)

25

of the Bar Councils Act are consistent with the

exi stence of such a right ? As we have seen already, section
9 (4) preserves the powers of the High Courts at /Calcutta
and Bonbay, anong other things, “ to grant or refuse, as
they think fit " the applications of persons to practise in
those H gh Courts in the exercise of their origi na
jurisdiction How could a person be said to be entitled as of
right to practise in a Hgh Court if that Court  has
unfettered power to reject his application to practise an
i mportant side of its jurisdiction ? Simlarly, bow Could a
person be said to be entitled as of right to pleadin a~ H gh
Court if that Court has the power to frame a rule which pre-
cludes him frompleading in the original jurisdiction of
;that Court unless he is instructed by an Attorney?

Qovi ously, sections 9 (4) and 14 (3) of the Bar Councils Act
and section 2 of the new Act entitling an Advocate of / the.
Supreme Court as of right to practise in any High Court
cannot stand together. Whether by force of the non obstante
clause liberally construed as indicated above or of the
wel | est abl i shed maxi mof construction already referred to,
the new Act nust have the effect of abrogating the powers
reserved and continued in the H gh Courts by the aforesaid
provisions of the Bar Councils Act. W cannot, therefore,
agree wth the | earned Judges belowthat the said two
provi sions have not been superseded or repeal ed by section
2. As we have already observed, if such reservations bad
al so been inserted in the new Act, the analogy with section
14 (1) (a) of the Bar Councils Act woul d have been conplete
and the petitioner as an Advocate of the Suprene Court could
be prevented by rules nmade in appropriate terms from acting
the Oiginal Side of the Calcutta and the Bonbay High
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Courts. But, in the absence of such reservations in the new
Act, his claimin these proceedi ngs nmust succeed.

It has been said in the course of the argunent
that, notwithstanding the absence of such reservations in
the new Act, it nust be assuned that the Advocates of the
Suprne Court have becone entitled to practise
26
in any High Court only subject to the rules and regulations
of that Court or, as the H gh Court put it " section 2 does
not confer 1lan uncharted freedom the Advocates of the
Supreme Court to practise in any H gh Court in any way they
like, but only puts them in each different H gh Court, a
par with the; Advocates of that Court, where they nust
submit to the same terms and conditions as bind those
Advocat es". QO herwise;, it was said, the Supreme Court
Advocates would be "let loose" to practise in all Courts
freed of all obligations 'to observe the rule and regul ations
of those Courts and the result would be confusion and chaos.

Therefore, it was urged, the rules of the Calcutta and
Bonbay Hi'gh-Courts, which preclude Advocates of those Courts
from acting the Original Side of ‘their jurisdiction or
from pleading without the intervention of an Attorney, are
bi ndi ng upon Supreme -Court Advocates as well. W see no
force in the argument which seens to proceed a

m sconception. The right of an Advocate to practise, as we
have seen, nornally Conprises the exercise of his two-fold
function’ of acting and pl eading without the-intervention of
anybody el se. Any rule or condition that prevents him from
exercising one of those functions is plainly a cutting down
of his right to practise and, affecting as it does the sub-
stance of his right, is.in its operation, quite unlike the
rules and conditions of practice under which all Advocates
normal ly carry their business in courts. ~ No one suggests
that a Suprene Court Advocate is, by becomng entitled to
practise in the High Courts, freed fromall. obligation to
conform to the ruler, of practiceand regulations as, to
costume and Such other matters, according to which the
profession of |aw nust be exercised in the various High
Courts. There is a vital distinction between such rul'es and
regul ations and the rules which seek to out down the sub-
stance of an Advocate’s right to act and to - plead by
excluding himfromthe exercise of the one or the other of
those two functions. The Bar Councils Act recognises this
di stinction by expressly reserving the

27

power of the High Courts of Calcutta and Bonbay to - excl ude
or inpose restrictions upon the right of Advocates to plead
and to act the Oiginal Side, whereas no simlar
reservation has been consi dered necessary in respect of  the
power to nmmke rules and regulations of the fornmer /type,
because they were not regarded as derogating from the
substance of the statutory right to practise. Suppose, for
instance, the Calcutta, H gh Court made a rule that no
person other than those nentioned in Rule 2 (1), Chapter |
of the Oiginal Side Rules (i.e., practising Barristers  in

England, N. Ireland, etc.) will be entitled to appear and
pl ead its Original Side, could it reasonably be suggested
t hat such -a rule was only a matter of "interna
adm nistration" and, as such, would bind all Advocates
practising in that Court even apart, fromsection 9 (4) *?
Any rules which prevent an Advocate from acting t he

Ori gi nal Side or appearing that side wi t hout t he
intervention of an Attorney constitute a serious invasion of
his statutory right to practise, and unless the power to
make such rules is reserved in the statute which confers the
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ri ght they cannot prevail against that right.

Ref erence was al so nade in this connection to the
difficulty of exercising disciplinary control over the
Supreme Court Advocates practising in the Hgh Courts in
whi ch they are not enrolled but such difficulty, if any, my
arise under both the interpretations contended for before

us. It is not denied that a Suprene Court Advocate is
entitled to, appear and pl ead and act the Appellate Side
of all the Hgh Courts and the question as to how
disciplinary jurisdiction is to be exercised over him in
relation to his activities the Oiginal Side will have to
be determ ned the same Ilines as in relation to his

activities the Appellate Side and the possibility of any
such difficulty arising cannot be nore of an objection to
the one construction than to the other

There was much argunent before us as to the ob-
ject which Parliament had in view in passing, the; new, Act,
each side suggesting an object which would
28
support. the «construction which it sought to place upon
section 2. Each side relied upon the "statenment of objects
and reasons" annexed to the Bill in support of its own
contentions. Reference was also nmade to speeches nade t he
floor of the House by menbers during the debate the Bill.
Qur attention was also called to the formof the Bill as
originally introduced in the House and its anendnent by
omtting part (a) of the proviso to clause (2) thereof.

As regards the speeches nmade by the menbers of
the House in the course of the debate, this Court has
recently held that they are not admi ssible as extrinsic aids
to the interpretation of statutory provisions: The State of
Travancore- Cochin & Another v. The Bonmbay Co. Ltd. etc.(1).

As regards the propriety of the reference to
the statement of objects and reasons, it nmust be renmenbered
that it seeks only to explain what reasons induced the nover
to introduce the Bill in the House and what objects he
sought to achieve. But those objects and reasons may or may
not correspond to the objective which the nmajority of
menbers had in view when they passed it into |law.. The Bil
may have wundergone radical changes during its  passage
through the House or Houses, and there is no guarantee that
the reasons which led to its introductionand the objects
thereby sought to be achieved have remmined the sane
throughout till the Bill energes fromthe House as an Act of
the Legislature for they do not formpart,of the Bill and
are not voted upon by the menbers. e, t her ef or e,
consider that the statement of objectsand reasons appended
to the Bill should be, ruled out as an aid to the
construction of a statute.

The omssion of part (a) of the
proviso to clause (2) of the Bill seenms to us to stand no
hi gher footing. It sought to exclude from the purview of
the Bill the right of an Advocate of the Suprene Court to
plead or to act in any, High Court in the exercise of its
original jurisdiction,. - Its om ssions was strongly relied
by the petitioner as indicating the intension of
(1) [1952] S,C R 1112.
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Parliament that the right of a Supreme Court Advocate to
pl ead and to act should prevail also the Original Side of
a Hgh Court. It was urged that acceptance or rejection of
amendments to a Bill in the course of Parlianmentary
proceedings fornms part of the pre-enactnent history of a
statute and as such wmight throw valuable 1ight t he
intention of the |egislature when the | anguage used in the
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statute admtted of nore than one construction. W are
unable to assent to this proposition. The reason why a
particul ar anendnment was proposed or 'accepted or rejected
is often a matter of controversy, as it happened to be in
this case, and wi thout the speeches bearing upon the notion,
it cannot be ascertained with any reasonable degree of

certainty. And where the legislature happens to be
bi cameral, the second Chanber nay or may not have known of
such reason when it dealt with the neasure. W hold
accordingly that all the three forms of extrinsic aid-

sought to be resorted to by the parties in this case nust be
excluded from consideration in ascertaining the true object
and intention of the Legislature.

In the result, treating this proceeding as an
appeal fromthe judgnent of the High Court, we set aside the
order of that Court and direct the respondents to receive
any warrant of authority which the first; petitioner my
pr oduce from the legal representative of the second
petitioner who is reported to have died in the course of the
proceedi ng.~ W make no order as to costs.

MUKHERJEA - J.-This case has been argued before us wth
el aborate ful ness by the 'petitioner No. 1, M. Asw ni Kunmar
Ghosh, who appearedin person, as well as by a nunber of
em nent counsel representing the Barristers’ and Advocates’
Associ ati ons in the three principal H gh Courts in India.
Havi ng given their |earned argunents the best consideration
that | am capable of, | have cone to the conclusion that
this application cannot succeed.

30

The matter in controversy is~ a very short one. The
petitioner No. | is an Advocate of the Calcutta Hygh Court
entitled to practise both its Oiginal “and Appellate
Si des. This neans, that he can both plead and act t he
Appel l ate Side of the Court and plead only its Oigina
Si de. M. Chosh later got hinmself enrolled as an Advocate
of the Supreme Court and after the passing of the  Supreme
Court Advocates (Practice in High Courts) Act, 1951, he
asserted his right, the strength of the provision of that
enactnment, to " or act" also the Oiginal Side of the
Calcutta High Court. He actually filed "a warrant of power
and appear ance" behal f of the petitioner No. 2in a suit
pending in the Original Side of that Court —in which the
latter figures 'as the- defendant. The warrant was returned
to him by the Suit Registrar, Oiginal Side, wth an
endor senent it, that it nust be filed by-an Attorney of
the Court under the rules and orders of the Original Side of
the H gh Court, and not by an Advocate. Being aggrieved by

this refusal, the petitioners presented an | application
before the Calcutta Hi gh Court under article 226 of the
Constitution, conplaining of infraction of the right

conferred upon the first petitioner by Act XVII1 of 1951 and
praying for an appropriate wit or order to enforce the
sarme. A rule was granted this application by Bose J.
sitting singly;, and eventually, having regard to the
i nportance of the question involved in the application, the
rule was heard by a Special Bench of three Judges, con-
sisting of Trevor Harries C J. and Chakravartti and Banerjee
JJ. By the judgnent, which was delivered by M. Justice
Chakravartti 21st Decenber, 1951, the rule was discharged
and the application of the petitioner was dism ssed. The
petitioners have now cone up to this court a substantive
petition under article 32 of the Constitution and have also
prayed for special |eave to appeal against the judgnent of
the Calcutta Hgh Court. W adnmitted the petition and
issued notices to the Attorney-General of India as well as
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to the Barristers’ and Advocates "Associations in those Hi gh
Courts in India which are |ikely,
31
to be affected by the decision in the case. A nunber of
them as said above, appeared before us through counsel and
we had al so the advantage of hearing the | earned Attorney-
Gener al the points that were raised in course of hearing.
The sole point for consideration in this case is,
whet her the petitioner No. 1, who is an Advocate of the
Supreme Court’ can, in addition to exercising his right of
pl eadi ng the Oiginal Side of the Calcutta Hi gh Court
which is not chall enged by anybody, claim by virtue of the
provision of section 2 of Act XVIII of 1951, the right to
"act" the Original Side of that Court, although according
to the rules franed under the Letters Patent an Advocate of
the Calcutta Hi gh Court nay not appear in the Original Side
unl ess instructed by an Attorney: (vide Chapter 1, Rule 37,
of the Original Side Rules). ' To decide this question we
will have to investigate the precise extent of the right
that has ‘been conferred upon the Suprenme Court Advocates by
section 2 of the Act mentioned above and ascertain what
exactly is the nmeaning of the word "practise’.’” as used in
that section’

The Act is a very short one and consists only of two
sections. The first section gives the nanme and description
of the Act which is intituled "The Suprene Court Advocates
(Practice in H gh Courts) Act" and the object, as stated at

the, outset before the enacting clause comences, is to
"aut hori se Advocates of the Suprenme Court to practise as of
right in any H gh Court". The entire provision of the Act

is contained in section 2 which runs thus

"Notwi t hstandi ng anything -contained in t he
Indian Bar Councils Act, 1926 (XXXVLIl of 1926) or  in any
other law regulating the conditions subject to which a
person not entered in the roll of Advocates of a Hi gh Court,
may be permitted to practise in that H gh Court every
Advocat e of the Suprene Court shall be entitled as of right
to’ practise in any Hi gh Court whether or not he is an
Advocate of that H gh Court".

32

Upon this,aproviso is engrafted to the follow ng
effect that"nothing in this section shall —be deenmed to
entitle any person nerely by reason of his being an Advocate
of the Suprene Court to practise in a Hi gh Court of which he
was at any tine a Judge, if he had given an- undertaking not
to practise therein after ceasing to hold office -as such
Judge". Then follows a short explanation which sinply Iays
down that the expression "Hgh Court"™ in the section
includes the Court of a Judicial Conm ssioner and the
statute ends there.

It may be nmentioned at the outset that the  Suprene

Court was established in the year 1950 and article 145(1) of
the Constitution enpowered the Court to make rules  "for
regulating generally the practice and procedure of the
court”™ including (a) rules as to the persons practising
before the Court’. The Suprene Court Advocates were not
entitled to practise as of right in any of the High
Courts/in India. The rules made by the different High
Courts inpose considerable restrictions and disabilities
upon the Advocates of other H gh Courts who wanted to appear
and conduct cases before them The power to grant or
wi thhold perm ssion to these outside Advocates lay for the
nost part in the exercise of an unfettered discretion by the
Chief Justice of the Court, and that too in individua
cases, and instances were not rare of such pernission being
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refused to |awers of acknow edged em nence belonging to
other Hi gh Courts. After the establishment of the Suprene
Court in India and with the prospect of a united Bar | oom ng
in the minds of the people, this was felt to be extrenely
unjust and anomal ous. It was primarily to renmedy this
defect in the existing law, that this particular enactnent
was passed by the legislature and the | egislative purpose,
as is disclosed in the | anguage of the enactnment, is to
allow the Suprenme Court Advocates access to the other High
Courts in India as of right, untrammelled by any restriction
or condition that the Hi gh Courts thenselves mght lay down
in respect to the "Qutside
33

Advocates. So far there is little roomfor any
controversy. The dispute centers round the point as to the
extent of right that the legislature conferred upon the
Suprenme Court Advocates in achieving this | egi sl ative
purpose. The question is, what meaning is to be attributed
to the word "practise" as used. in the section ?

M. CGhosh argues that t he wor d
"practise" in-its ordinary and literal sense would nean the
right to appear, plead and to act’as well; and it is an
established rule of construction that a literal interpreta-
tion should not be departed fromunless there are adequate
grounds for such/ departure. It is said next that the

literal meaning of the word "practise" cannot be out down or
controlled in any way by the | anguage of the opening clause
in section 2 of  the Act; and that clause which maybe
described as a non-obstante clause is not confined in its
operation to renoval of the disabling provisions . affecting
t hose whose names are not entered as Advocates the roll of
a particular H gh Court, but has the effect of excluding al

the provisions of the Bar Councils Act for purposes of this

enactment. It is further argued that the words "whether or
not he is an Advocate of that H gh Court" occurring in
section 2 unm stakably indicate that the -legislature had

not in mnd the renpoval of disabilities attaching to outside
Advocates nerely, but that it intended to confer certain
privil eges donestic Advocates as well who happened'to be
enrolled as Advocates of the Supreme  Court. Al these
matters require to be exam ned carefully.

The word "practise" when used with reference to a
profession neans "to follow, pursue, work at, or exercise
such profession”. The profession O an Advocate nay
contenpl ate both acting and pleading; under certain
circunstances it may mean pl eadi ng al one wi thout acting, but
it can never nean acting sinmply, for those who are entitled
to act only and have no right to plead do not = cone wthin

the description of Advocates at all. There . are ot her
classes of nonAdvocate |awers who I|like Solicitors and
Agents can

34

act only but cannot plead, and to the carrying of \ ‘their
profession also the sane expression practise” is applied.

What is to be remenbered in this connection is that the
profession of an Advocate can be carried only in a court
of law and within the franmework of the rul es and
regul ati ons that obtain in such court. The word "practise"
when wused wth reference ,to an Advocate is an elastic
expression, having no rigid or fixed connotation and the
precise anbit of its contents can be ascertained only by
reference to the rules of the particular forumin which the
prof ession is exercised.

Thus in the Suprene Court Rules the expression "Advocate"
has been defined to nean "a person entitled to appear and
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pl ead before the Suprenme Court". He has no right of acting
at all. In Oder 1V, Rule 31, of the Rules, this right
of an Advocate to 'appear and plead has been spoken of as
the right of "practising”; while in the rule that foll ows,
the function of an Agent, who can only act and not plead,
has al so been spoken of as "practice" before the Court.

In the Bar Councils Act the right of practice as an
Advocat e has been defined in section 14 (1) which |ays down
that "an Advocate shall be entitled as of right to practise-
(a) subject to the provisions of subsection (4) of section
9, in the H gh Court of which he is an Advocate". The word
"practise"” has apparently been used here in the genera
sense of both pleading and acting and these rights have been
limted by and made subject to the rules which the High
Courts of Calcutta and Bormbay may neke, determining the
persons who shall be entitled to plead and to act in these
H gh Courts in theexercise of their original jurisdiction.
Sections 9 (4) and 14 (3) of the Bar Councils Act expressly
reserve to the Calcutta and the Bonmbay Hi gh Courts the power
to nake rules in-this respect and under the rules franed by
them an Advocate is not pernitted to appear the Oigina
Side unless he is instructed by an Attorney
35
The words "entitled to practise as of right" which occur in
section 14 (1) nentioned above have al so been used in other
parts of the Bar Councils Act, to wit, in sections 4 (2), 5
(1) and 8 (1) of the Act; but the word "practise" in al
these provisions does not nean pleading find acting in an
unlimted sense. It connotes the same rights and the same
[imtations which are prescribed in section 14 of the Act.
The same expression has been used in section 2 of the
Suprenme Court Advocates Act apparently in the sane sense and
with the sanme inplications and it cannot be argued that it
connotes an wunrestricted right -of pleading and acting
because the reservations nmentioned in section 14 (1) of the
Bar Councils Act have not been repeated there.

M. Ghosh has in this connection drawn our attention
to two reported cases, one of which is a pronouncenment of
the Patna Hi gh Court and the other of the Madras H gh Court.

In the Patna case(l) the question & ose as to
whet her an Advocate or Vakil whose nane appeared the rol
of any Hi gh Court could "act” behal f of —his client by
presenting an application for review of a judgnent ina case
which was tried by a court subordinate to the H gh Court.
The question was answered in the affirmative and reliance
was placed upon section 4 of the Legal Practitioners Act
which lays down that "an Advocate or Vakil enrolled any
Hi gh Court’'shall be entitled to practise in (all courts
subordinate to the court the roll of which he is entered"
This case, it is to be noted, deals with Advocates’ right to
practise in subordinate courts where no distinction at al
exi sts between pleading and acting. Consequently, the word
"practise" in this context does include both pleading and
acting.

In the Madras case(1l) the point for consideration
was, whether an Advocate enrolled in the H gh Court of
Madras 'under the Indian Bar Councils Act was entitled not
only to appear and pl ead
(1) Laurentius Ekka v. Dhuki, [1925] I.L.R 4 Pat- 766.

(2) In re the Powers of the Advocates, [1928] 1.L.R 52
Mad. 92,
36

but also to "act" in the insolvency jurisdiction
of the court, in spite of the provision in Rule 128 of the
I nsol vency Rules of the Hi gh Court, which gave such right
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only to the Attorneys. It was held that the Advocate had the
right to "act" by reason of the provision contained in
section 14 (1) of the Bar Councils Act which entitled an
Advocate to practise as of right in the High Court in which
he is an Advocate; and because so far as the Madras High
Court was concerned the Bar Councils Act nmade no distinction
between different jurisdictions of the court and did not
save the powers of the court to frame rules in respect of
t he original and insolvency jurisdictions. In these
ci rcunst ances, a rule which cut down the right conferred by
sections 8 and 14 of the Bar Councils Act would be deened to
be repealed under section 19 (2) of the Act as being
repugnant to its provisions. It was expressly stated in the
judgrment that the position was different in regard to the
Bonbay and Cal cutta High Courts and so far as these courts
wer e concerned, their powers were expressly saved by the Bar
Counci |l s Act . This decision clearly shows that t he
"expression " practise" wuld not include "acting" if wth
regard to particular jurisdictions of a High Court there are
valid rules'to the contrary.

The question for our consideration really is, what
exactly is the position of a Suprene Court Advocate who
wants to avail hinself of the right of practising in any
H gh Court in India interns of section 2 of the Supreme
Court Advocates Act? Is he to exercise the right only as a
Suprenme Court Advocate and in accordance wth the rules
which the Suprene Court itself has laid down in this
respect, or is his position, when he appears before a High-
Court, the same as that of an Advocate enrolled in the said
court and he has the sanme rights and disabilities which
attach to such persons under its rules? The only other
alternative that 1is or can be suggested and has been put
forward behal f of the petitioneris that he 'is not’
fettered by any rules either of the Supreme Court or of the
particul ar H gh Courtr in,which he appears;

37
and as the extent of his right depends upon the | anguage of
the section itself, the legislature by wusing ‘the word
"practise" has conferred upon himthe righ of both pleading
and acting in any Hi gh Court he chooses, irrespective of the
rul es of practice which obtain in such court.

The first view does not appear to ne to - be
t enabl e. "I If it is held, that what the section
contenplates is that a Suprene Court Advocate in exercising
his right of practice in any Hi gh Court should be governed
by the Supreme Court Rules, the Act itself would be
al together unworkable. It is laid down in Ocder IV, Rule
12, of the Suprene Court Rules that "no person shall appear
as Advocate in any case unless he is instructed by an Agent.
By "Agent" is neant an Agent of the Suprene Court and / under
no provision of lawis such Agent entitled to act- in any
H gh Court in India. The result, therefore, is that if the
Supreme Court Rules are applied, no Advocate would be
entitled to appear in any Hi gh Court at all

It cannot be argued that even though the

rules of the Suprene Court nmay not be strictly applicable,
the intention of the legislature is that a Supreme Court
Advocate in appearing before a Hgh Court either t he
Oiginal or the Appellate Side shall have only the right
of pleading and he has to be instructed by an Attorney or a
| ocal Advocate who is conpetent to act. \Whatever the nerits
of this view m ght otherw se be, the | anguage of the section
does not at all warrant such a construction and it cannot
seriously be suggested that the word " practise ",.must in
all cases be confined to pleading only. The result of such
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a construction would be to extend the dual systemwhich is
at present confined to the Original Sides of the Calcutta
and the Bonbay H gh Courts to all the High Courts in India,
inall their jurisdictions and to the subordinate courts as
well a possibility which the |egislature could never have
cont enpl at ed

To nme it seens that when section 2 -speaks of a Suprene
Court Advocate being entitled as of right to practise in any
H gh Court, what it actually means is

38
that he would, be clothed by reason of this statutory
provision with all the rights which are enjoyed by an

Advocate of that Court ‘and his right to plead or to act
woul d depend upon. the provisions of the Bar Councils Act
and the rules validly framed by the said Court, subject to
this that -no rule or provision of |aw would be binding,
which would affect in any way his statutory right to
practise in that GCourt solely by reason of his being
enrol |l ed as an Advocate of the Suprene Court.

It i's suggested that if this was the intention of the
| egi sl ature, —nothing could have been easier for it than to
state explicitly that a Suprene Court Advocate would have
the right to practise in any High Court in the same way as

an Advocate of that Court. In my opinion, that 1is the
inmplication of the 'general word It practise " that has been
used. As said already, the practice of an Advocate nust
always have reference to a court and-it must inply the
carrying of the profession according to the rules which

are binding that court, except to the extent that the
rules thenselves are invalidated expressly or by necessary
i mplication. If the legislature had expressly stated that

an Advocate qualified under section 2 of the Act would have
the right of both pleading and acting in any Hi gh Court in
India or if that was the clear intendnment. and inplication
of the |language wused, any rule conflicting with that
provision could certainly have been-held to be invalid; but
I am unable to say that the use/of the word " practise
whi ch has only a general inport, by itself, would have that
effect.

Looked at fromthis standpoint, the third view
i ndi cated above, which has been pressed vehenently behal f
of the petitioner, cannot certainly be supported. So long
as the rules relating to pleading and acting in particular
jurisdictions of specified Hi gh Courts are allowed to remain
valid and binding, no intention can be ~inputed to the
| egi sl ature, without clear words to that effect, of
abrogating these rules with regard to the few persons who
happen to be enrolled as Advocatess of the Supreme Court.
Far
39

from achieving uniformty in any sense -of the
word, such step would lead to serious anonmaly and practica
difficulties of an enornous character. |In. the origina
jurisdictions of the Calcutta and the Bonbay Hi gh Courts,
where the dual system subsists, there are elaborate rules
regarding the functions of the Solicitors who alone are
conpetent to act that side, both in ’'relation to the
courts and to the litigants. The whole procedure is of a
different type, dissimlar in many respects to that which is
laid down in the Civil Procedure Code. It would be
difficult, if not inmpossible, for an Advocate of the Suprene
Court, who chooses to act the Oiginal Side of the
Calcutta or the Bonmbay High Court, to fit hinself within the
framework of these rules. He cannot possibly carry unl ess
a fresh set of rules is prepared and the framng of new
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rules, which nust exist side by side with the old rules,
would lead to further conplications and diversities. The

position would certainly have been wunderstandable if it
could be held that the legislature wanted to do away wth
the dual system altogether and introduce one set of rules

which would apply wuniformy to all <classes of |awers.
Speaking for nyself, | would consider that to be an
extremely desirable change; but | look in vain for
expression of any such legislative intent either in the
enactnment itself or even in its historical background. The
object of the legislationis quite sinple. It is only to

all ow Advocates of the Supreme Court the right to practise
in all the High Courts in India irrespective of the rules

franed by them inposing restrictions the right of
Advocat es whose nanes do not appear their rolls. Fromthe
nmere use of the word it practise ", the connotation of which
is not at all definite, I amunable to hold that it was the

intention of the legislature to introduce such sweeping
changes i'n the existing rules which the acceptance of this
vi ew woul'd i nply.

Thi s l'eads ne to an exam nation of the other parts

of section 2 of the Act to discover, what light, if any,
they throw upon the present question.
40

It is one of the settled rules of construction that to
ascertain the legislative intent, all the constituent parts
of a statute are to be taken together and each word, phrase
or sentence is to be considered in the light of the genera

pur pose and object of the Act itself. M . Justice
Chakravartti of the Calcutta Hgh Court laid very great
stress the opening clause of section 2 of the Act which

excludes the operation of certain statutory provisions, and
this negative part of the section constitutes, according to
the I|earned Judge, the neasure and criterion of the ' right
whi ch the positive part fornmulates. The first question is,
to what extent the provisions of any existing | aw have been
elimnated by the opening clause of section 2 The /| anguage
of the clause is as follows: -

" Notwi t hstandi ng anything contained in the Bar
Councils Act (XXXVIII of 1926), ~or _in _any other |aw
regulating the conditions subject to which a person not
entered in the roll of Advocates of a Hgh Court nmay be
permtted to practise in t hat Hi gh
Court. ... .o, "

M. Justice Chakravartti is of opinion that this
clause purports to renove all those provisions of the Bar
Councils Act or of any other |aw which inmposed restrictions
upon persons not enrolled as Advocates of a particular court
in the matter of practising in that court. The exclusion is
to this extent and no further; and consequently all the
ot her provisions contained in the Bar Councils Act “or | other
statutes which lay down the conditions 'under which an Ad-
vocate enrolled in a High Court is entitled to practise in
the Oiginal Side of that Court, stand unaffected by  that
clause. If these provisions remain valid and effective, it
is quite reasonable to hold that the word "practise " in the
section nust nean practise " in accordance wth these
rul es and not in supersession of them

The contention of M. Ghosh is that a proper
construction of the |anguage of the claue the whole of the
Bar Councils Act and not nerely those provisions in it,
which relate to disabilities attaching to

41
Advocates of other H gh Courts, nmust be deemed to be
elimnated, so that the right of practising that is




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 26 of 57

conferred by the sectionis to be exercised wthout the
restrictions or limtations flowing from any of t he
provisions of the Bar Councils Act. In support of his
contention that the whole of the Bar Councils Act is
excluded by the opening clause, M. Ghosh |lays great stress
a comma, which separated the Bar Councils Act and the
figures and words that follow, fromthe expression " or in
any other law " which cones imediately after that. He says
further that under the ordinary rules of interpretation the
adj ectival phrase "-regarding the conditions etc." should be
taken to apply to the word or phrase i mediately preceding
it and not to the renoter antecedent term or expression

These argunents, though they have an air of plausibility
about them do not inpress nme nuch, Punctuation is after al

a mnor elenent in the construction of a statute, and very
little attention is paid to it by English, courts. Cockburn

C.J. said. in Stephenson'v. Taylor (1) : " the Parlianent
Rol|l there is no punctuation and we therefore are not bound
by that in the printed copies".” It seens, however, that in

the Vel lumcopies printed since 1850 there are sone cases of
punct uation, and when they occur they can be | ooked upon as
a sort of contenporanea expositio(2). Wen a statute is
careful ly punctuated and there is doubt about its meaning, a
wei ght shoul d undoubt edl y be given to the punctuation(1). I
need not deny that punctuation may have its uses in sone
cases, but it cannot certainly be regarded as a controlling
el enent and cannot be allowed to control the plain meaning
of a text(4).

Simlarly, ‘“although a relative or a qualifying
phrase is normally taken with the inmmediately.  preceding
termor expression, yet this rule has got to be discarded if
it is against common sense and natura
(i) (i861) 1 B. & S. page 101.

(2) See Craies Statute Law, page 185.
(3) Vide Crawford St at ut ory- Construction, Page 343.

(4) 1bid.
42

neani ng of the words and the expressions used. I
find considerable force in the opinion expressed by
Chakravartti J. that in the present case the effect. of the
position of the comma or the particular array of ,words .in
the sentence has been conpletely neutralised | by the use of
the word " other occurring in the #phrase or in any
other law ". The result is, as the | earned Judge has said,
that the Bar Councils Act has been posited as an-alternative
to other laws and both have been subjected to t he
qualification contained in the qualifying clause.

Assum ng, however, for argunent’s sake that M. Giosh is
right and that the whole of the Bar Councils Act is
elimnated by the opening clause of the section, | ~do not
think that even then it really inproves his position. The
Bar Councils Act itself does not make any provision relating
to the rights of pleading and acting in the Oiginal Side of
any Hgh Court. Sections 9(4) and 14(3) of the Act save
only the rights of the Hi gh Courts of Calcutta and Bonbay to
nake rules in relation thereto ; and these rules are nade by
these courts in the exercise -of their powers under the
Letters Patent. Section 19(2) of the Bar Councils Act |ays
down as follows: -

" When sections 8 to 16 conme into force in respect of

any Hi gh Court of Judicature established by Letters Patent,

this Act shall have effect in respect of such Court
notwi t hst andi ng anything contained in such Letters Patent,
and such Letters Patent shall, in so far as they are

inconsistent with this Act or any rules nmade there under, be




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 27 of 57

deened to have been repeal ed."

If the entire Bar Councils Act is excluded for purposes
of section 2 of Act XVIII of 1951, the rules franed by the
H gh Courts of Calcutta and Bonbay under-the Letters Patent
would remain valid -and effective of their own force even
wi thout the saving provision contained in the above-
nmentioned section of the Bar Councils Act, and section 19(2)
of the Act being out of the picture, the Letters Patent
woul d
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also remain fully alive. The result will be that Rule 37,
Chapter I, of the Original Side Rules of the Calcutta Hi gh

Court or Rule 40(2) of Chapter Il of the Bonmbay Hi gh Court
Rul es, under which no Advocate can appear in the Oigina
Si de of these courts unless instructed by an Attorney, would
not come within the purview of the opening clause of Section
2, as they do not relate to matters regulating t he

conditions of outside Advocates.  Rule 6, Chapter |, of the
Bonbay Hi gh Court Rules, to which our attention was drawn by
the | earned Attorney-CGeneral , | ays down that an Advocate of

any other High Court may appear in a particular case, wth
the pernission of the Chief Justice, the Original Side of
the Court, provided he is instructed by an Attorney, and an
Advocate of the Bonbay Hi gh Court appears along with him
In rmy opinion, -the whole of this provision nust be deened
to be invalid for purposes of section2 of. Act XViIl of
1951, and a Suprenme Court Advocate,, who wants to appear and
plead in a case inthe Oiginal Side of the Bonbay H gh
Court, has neither to take the perm ssion of. the Chief
Justice nor is it necessary that he should have along wth
him an Advocate of that court. He should certainly be
instructed by an Attorney, but that is because of the other
provi sions, which | have already mentioned, and which apply
to the Advocates of the Bonbay Hi gh Court itself.

| would be quite prepared to hold that what has been
excluded by the opening clause of section 2 of the Act may
not be the exact neasure of the new right that the section
purports to create. In ny opinion, the section its
negative side elimnates so far. as the Suprenme, Court
Advocates are concerned, all disabling provisions existing
under any lawin regard to persons who are not  enrolled
as . Advocates of any particular H gh Court: the positive
Side, the section confers Suprenme Court Advocates the
statutory privilege of practising as of right, in-any H gh
Court in India, no matter whether he is ~enrolled as an
Advocate of that court or not.
44
It is this positive aspect that has been enphasi sed by the
words "whether or not he is an Advocate of that court" which
occur at the conclusion of the section. It my not be
strictly correct to say that these words are altogether
i nappropriate, for the section ains at conferring, |\ though
indirectly,’” certain privileges those who are enrolled as
Advocates of the particular H gh Court as well. Section 9
(4) of the Bar Councils Act |ays down: -

"Nothing in this section or in any other provision of
this Act shall be deened to limt or, in any way affect the
powers of the Hi gh Courts of Judicature at Fort Wlliam in
Bengal and at Bombay to prescribe the qualifications to be
possessed by persons applying to practise in those High
Courts respectively in the exercise of their origina
jurisdiction or the powers of those H gh Courts to grant or
refuse, as they think fit, any such application (or to
prescribe the conditions under which such persons shall be
entitled to practise or plead)."
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Provisions of this type are to be found in the Rules
of both the Bonmbay and the Cal cutta Hi gh Courts. Under Rule
1, Chapter |, of the Calcutta, Original Side Rules, even an
Advocat e of that court has to make an application for being
entitled to appear and pl ead the Original Side and he can
exercise that right only after that perm ssion is granted.
Such rules would have no effect after the passing of Act-
XVII1 of 1951 and an Advocate of the Suprene Court will be
entitled to plead in the Original Side of the Calcutta Hi gh
Court as a matter of right and wi thout conplying with any of
the formalities that may be prescribed by the rules of that
court. M. Justice Chakravartti expressed doubt as to
whet her an Advocate of the Suprene Court, who presumably is
not an Advocate of the Calcutta High Court, can, as such
plead in the Oiginal Side of the Calcutta H gh Court. In
nmy opinion, there is no roomfor doubt this point at all
He is entitled to appear and plead as a matter of right
under the express provision of section 2 of the, Act,
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M. Ghose finally attenpts to support his Contention that
the intention of the legislature was to confer wupon the
Supreme Court Advocates the right to plead as well as to act
in all Hgh Courts in India by calling in aid three other

facts. It is said first of all that in the statement of
obj ects and reasons which acconpanied the original bill, the
right to practise was expressly stated to include both
pl eadi ng and acting. |In the second place it is pointed out

that proviso (a) to section 2 which occurred in the origina
bill and whi ch excluded the right of both pleading and act-
ing in the Oiginal Side of the Hgh Courts. from the
operation of section 2 was dropped altogether and the Act
was passed -without that proviso. Lastly it is urged that
the expression "practise", which has been enployed in the
existing proviso to the section, obviously nmeans both
pl eading and acting, and it is against sound rules of
construction to attach different meanings to the same  word
used in, two parts of the sane section
There are wei ghty pronouncenents of English courts as

well as of the Judicial Committee of the Privy Council which

lay down that in construing a statute all negotiation
previous to the Act or the original formof- the bill nust
be dism ssed fromconsideration. "W cannot interpret the
Act" said Lord Hal sbury, "by any reference to the bill, nor
can we determine its construction by any reference to “its
original fornm'(1l). It is not permissible to ascertain the
nmeaning of the word used in an Act by reference to the
proceedings in the Legislative Council, and the |anguage of
a "Mnister of the Crown" in proposing a  neasure in

Parliament which eventually becones law is inadm ssible(2).
In a, Calcutta case the | earned Judges refused to | ook’ into
the statement of objects and reasons acconpanying an
enactnment as an aid to its construction(3). The

(i)Vida Herron V. Rathmins (1802] A.C. 492 at 502.

(2)Vida Krishna Ayyangar v. Nellaperunmal [1920] 47 |.A- 33;
Assam Railway & Trading Co. Ltd. v. Inland Revenue
Conmi ssioners (1935] A C, 443; Adnmnistrator General of
Bengal v. Premal [1895] 12 |I.A 107

(3) Vida Debendra v. Jogendru, A l.R 1936 Cal. 593.
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j udi ci al opi nion this point is certainly not quite uniform
and there are American decisions to the effect that the
general history of a statute, and the various steps |eading
up to an enactnent including amendnents or nodifications -of
the original bill and reports of Legislative Conmittees can
be, looked at for ascertaining the intention, of the
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| egislature where it is in doubt; but they hold definitely
that the legislative history is inadm ssible when there is
no obscurity in the neaning of the statute(l). Even
assum ng that the latter viewis correct, it does not appear
to me that the first and the second contentions of the
petitioner indicated above are really of any assistance to
hi m It is true that in the statement of, objects and
reasons which was circulated’ along with the original bill,
the word "practise" was said to include both Pleading and
acting; but at the sane time the original bill did not
purport to confer at all upon the Supreme Court Advocates,
the right either of pleading or of acting in any H gh Court
in the exercise of its original jurisdiction. This was
expressly laid down in the original proviso (a) to section 2
and the concluding portion of the statenent of objects and
reasons stood thus:

"The present bill is.intended to achieve such
unani mty . by providing that every Advocate of the Supremne
Court shall be entitled to practise as of right, in any Hi gh
Court ot herw se than its Original Side."

Concedi ng that M. Ghosh is entitled to rely the
fact that the first; proviso, which excluded the origina
jurisdiction of the High Courts fromthe purview of section
2 was subsequently dropped the dropping of the proviso by
itself proves nothing. Wat the proviso.intended was to
confine the right of practising which section 2 of -the Act
conferred Supreme Court’ Advocates -exclusively to the
appel l ate jurisdiction of the H gh Courts. A Suprene Court
Advocate as such was not entitled under the proviso to act
or plead in the Oiginal Side of any
(1) Vide Crawmford G| statutory Construction page 383
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High Court inlIndia. It is to be noted that this proh

bition had nothing to do with the dual systemthat exists in
the original jurisdiction of the Calcutta and the Bonbay
H gh Courts and it was totally  unconnected wth the
provisions of the Bar Councils Act, or the rules of the
Calcutta and the Bonmbay High it Courts in relation’ thereto.
the other hand, if, as |I-have already stated, section-2 of
the Act purported to confer the Supreme Court Advocates
the right of practice in the different H gh Courts in India
in the same way as the Advocates enrolled in those, courts
are entitled to do, the original proviso (a) purported to
cut down that- right to a considerable extent. Under this
proviso the, Suprenme Court Advocates were denied the right
of pleading the Original Side of the Calcutta and the
Bonbay High Courts and they could neither act ~nor plead
the Oiginal Side of the Madras Hi gh Court, although they
woul d have those rights under the Bar Councils  Act. The
dropping of the proviso m ght nmean nothing else than this
that this restriction was withdrawn and the rights- created
by the section without the proviso stood intact.

Be that as it may, it is, in ny opinion, a nost
risky thing to attenpt to construe the neaning of a word in
a statute with the aid of a nonexistent provision. We- do
not know the reasons -why the legislature deleted this
clause and it is not permissible for us to specul ate t hese

matters. A reference to the legislative debates or the
speeches that were actually delivered in the floor of the
House is, in my opinion, inadm ssible to ascertain the

nmeani ng of the words used in the enactnent.

The wuse of the word "practise" in the, proviso to
section 2, as it now stands, is also a matter of no im
portance. Section 2 confers certain additional rights upon
the Supreme Court Advocates and they have the right of
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practising in all the Hgh Courts in India subject, as |
have said, to the rules and regulations binding t he

Advocates in each one of them The proviso nmkes an
exception to this rule, and in case
48
an Advocate of an particular H gh Court, who becane a Judge
of that court, gave an undertaking at the time when he
assuned his office that he would not practise in that court
after he ceased to be a Judge, the provision in the section
could not be availed of by him in the face of his
undert aki ng. This is the plain neaning of the proviso.
Apparently the |legislature was not in the |east concerned
when it enacted this proviso with the extent of right which
such Advocate possessed when be becane a Judge; and the
extent of the right would certainly depend upon the rules
and regul ations of the Hi gh Court in which he carried hi s
practice.

My ~conclusion is that the view taken by the Calcutta
Hi gh Court is theright and proper viewto take and this

applicati'onnust fail. | make no order as to costs.
DAS  J.-The present proceedi ngs before us have been
initiated a petition by two petitioners. The first

petitioner is 'Sri Aswini’ Kumar CGhosh who is an advocate of
the Calcutta Hi gh Court enrolled the Oiginal Side as well
as the Appellate 'Side of that Court. As such advocate of
the Calcutta Hi gh Court, he is entitled to act and plead
the Appellate Side, but only to plead the Oiginal Side.
He has since been enrolled also in thi's Court ‘as an advocate
which termis defined in Order’ 1, rule 2, of the Rules of
this Court as nmeaning a person entitled to appear and plead
bef ore the Suprene Court. May 26, 1951, petitioner Asw ni
Kumar Ghosh served notices the Registrars of the Oigina
Side as well as of the Appellate Side of the Calcutta Hi gh
Court intimating that, in exercise of the right conferred by
the Supreme Court Advocates (Practice in the H gh Courts)

Act, 1951, he, would thenceforth "practise, i.e., act and
plead", in the said High Court at ‘Calcutta also as a Suprene
Court advocate. July 14, 1951, petitioner Aswini / Kumar

Ghosh, as a Suprene Court advocate, tendered what he calls a
warrant of appearance under rule 58 of the Indian Conpanies
Rul es framed by the Calcutta Hi gh "Court in the matter of

49

a winding up petition regarding a conpany. That

"warrant of appearance" was returned by the -Registrar
evidently because rule 58 requires a person who- intends to
appear the hearing of the winding up petition to |eave
with or sent to the petitioner or to his attorney a notice
of such intention signed 'by himor by his attorney" and
does not authorise the filing of a notice signed by an
advocat e. The second petitioner is one Sri Jnanendra’ Nath
Chatterjee who is the defendant in Suit No. 2270 of 1951
pendi ng the Oiginal Side of the Calcutta H gh Court.
July 18, 1951, petitioner Jnanendra Nath Chatterjee as
defendant in the said Suit No. 2770 of 1951 executed a
“warrant of appearance and power" in the said suit in favour
of the-petitioner Aswi ni Kumar Ghosh. The petitioner Aswi ni
Kumar CGhosh as advocate for the petitioner Jnanendra Nath
Chatterjee’'filed the warrant with the Assistant in charge
-of the Suit Registry Departnent of the Original Side. This
was, clearly done in purported conpliance with the provi-
sions of Chapter 8, rule 15, of the Oiginal Side Rules.
That rule, however, requires the defendant to enter his
appearance to a wit of sumons by filing a nenorandum in
witing containing the name and place of business of the
defendant’s attorney or stating that the defendant defends
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in person and containing his nane and place of business.
That rule does not in terns contenpl ate an advocate acting
for a defendant. It is, therefore, not surprising at al
t hat July 27,71951, the "warrant of appearance" was
returned by the respondent Arabinda Bose, the Assistant in
the Suit Registry ]Departnent of the Original Side of the
Calcutta High Court, with the endorsanment that "the warrant
nust be filed by an attorney of this Court under Hi gh Court
Rules and Orders, Original Side, and not by an Advocate".
The petitioner Jnanendra Nath Chatterjee thereupon entered
appear ance i n person July 30, 1951, and has been defendi ng
the suit in person.
The two petitioners, however, noved the Calcutta Hi gh Court
under article 226 of the Constitution
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and obtained a Rule calling upon the two respondents
Sri Arabi nda Bose, the Departnmental Assistant, and Sri S. N
Banerjee, the Registrar of the Original Side, to show cause
why an order or direction in the nature of an appropriate
wit should not” be issued for the enforcement of the
fundanental right of the petitioner Asw ni Kumar Ghosh "to
practise, i.e., to act and plead the Original Side of this
Court", as conferred him by Act Xvill of 1951 and
guaranteed by article 19 (1) (g) of the Constitution of
I ndi a and why consequential orders therein nmentioned should
not be nmade. The Rule was heard by a Special Bench of the
Cal cutta High Court consisting of Harries C. J. and
Chakravartti and 'Banerjee JJ. who discharged the Rule
December 21, 1961, and dism ssed the petition. As wll
appear from the judgnent of the H gh Court’ the argunment
addr essed to it "made no reference to the al | eged
fundanental right and that the petitioner~ confined his
argunent to the provisions of the Supreme Court Advocates (
Practice in the High Courts) Act, 1951." The powers of the
H gh Court wunder article 226 not being confined to the
enforcenent of fundamental rights it was possible for the
petitioner to rely the rights under the Ilast nmentioned
Act .

The petitioners did not apply for or obtainthe /| eave
of the Hi gh Court to appeal to this Court. Long after the

time fixed by the rules for applying for special, |eave to
apppal to this Court had expired the petitioners filed the
pr esent petition against the sane respondents. The:

petition is intituled as an application under articles 22
(1), 32 (1) and (2), 135 and 136 (1) of the Constitution of
I ndi a. In the prayer portion of the petition, t he
petitioners ask for directions, orders or appropriate wits
the respondents for the enforcement of their | fundanmenta

rights guaranteed under articles 19 (1) (g) and 22 (1) of
the Constitution, an order declaring the right ~of the
petitioner Asw ni Kunmar, Ghosh act behal f of his  clients
the Oiginal Side of all, High Courts in India including
Cal cutta, an order upholding the
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right of the petitioner Jnanendra Nath Chatterjee to  be
defended in the said suit by the petitioner Aswini Kunar
Ghosh and other consequential reliefs. There is an
alternative prayer asking this Court to treat the petition
as an application, under article 136, for special leave to
appeal against the judgnment and order of, the Special, Bench
of the Calcutta H gh Court dismssing the petitioners’
application, wunder article 226 of the Constitution and for
condonation of the delay in presenting the present petition
At the hearing before wus it has not been
seriously suggested that the rights of the petitioner
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Jnanendra Nath Chatterjee, fundanental or otherw se, have in
any way been infringed. Nor was the petition presented
before wus as one for the enforcement of any fundanmenta
right of the petitioner Aswini Kumar CGhosh -guaranteed by
article 19 of the Constitution. Wat Was pressed before us
by the petitioner Asw ni Kumar Ghosh, who appeared in
person, was the right said to have been conferred- him as
an advocate of this Court by section 2 of the Suprene Court
Advocates (Practice in the Hgh Courts) Act (Act XVII of
1951) hereinafter in this judgment referred to as "the Act".
In the circunstances the petition has not seriously been
presented before us as one under article 32 of the
Constitution and it is not necessary for nme to express any
opinion as to whether a petitioner whose application for
enforcenent of an alleged fundanental right wunder article
226 has been rejected by the H gh Court can nmaintain an
application wunder  article 32 to this Court for the same
relief ~based preci sely the same facts and grounds. The
petition, ~ however,. has been presented -before us as an
applicati'on” under article 136 of the Constitution for
special leave to appeal fromthe judgrment of the Specia
Bench of the Calcutta H gh Court. W have been pressed to
proceed with the matter the footing as if special |leave to
appeal has been given and the delay in_ the presentation
thereof has been condoned by this Court. | deprecate this
suggestion’ for | do not desire to encourage the belief that
an intendi ng
52
appel | ant who has not applied for or obtained, the

, |l eave of the Hi gh Court and who does not say a word by way
of explanation in the petition as to why be didnot apply to
the Hi gh Court and as to why there’ has been such delay in
applying to this Court should neverthel ess get special |eave
from this Court for the nmere asking. As, however, the
matter has been proceeded with as an appeal, | express nmny
Vi ews the questions that have been canvassed before us.

There is no dispute that the Act has conferred sone
new rights the Suprenme Court Advocates. The controversy
is as to the anbit and scope of the. right so conferred and
it has centred round the expression "to practise" used in
section 2 of the Act. In order to resolve that controversy
we have to ascertain the true meani ng of that expression as
used in the Act.

The provisions of the Act quite clearly apply to
and affect all H gh Courts in India. It is,  therefore,
necessary to bear in mind the status and position of
advocates as they prevail in the different H gh Courts. The
Indian H gh Courts Act, 1861 (24 & 25 Vic. C. 104) by
section | authorised Her Majesty, by Letters Patent, to
erect and establish H gh Courts for the three Presidencies
of Bengal, Madras and Bonbay. Section 9 of that  statute
provided that each of the Hi gh Courts to be so established
shoul d have and exercise civil, crimnal and ot her
jurisdiction, original and appellate, as therein nentioned
and all such powers and authority for and in relation to the
adm nistration of justice in the presidency for which it is
established, "as Her Majesty may by such Letters Patent as
aforesaid grant and direct." Section 16 of that statute al so
enmpowered Her Mjesty to establish a Hgh Court in and for
any portion of the territories wthin Her Maj esty’ s
dominions in India, not included within the limts of the
| ocal jurisdiction of another High Court. Pursuant to this
authority High Courts were established by Letters Patent at
Fort WIlliamin Bengal, Madras and Bombay. C ause 9 of the
Letters Patent of each of the three Presidency High
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Courts authorised and enpowered each of the said High
Courts:

"to approve, admt, and enrol such and so nmany
Advocates, Vakils, and Attorneys as to the said Hi gh Court
shall seem nmeet; and such Advocates, Vakils and Attorneys
shall be and are here by authorised to appear for the
suitors of the said High Court, and to plead or to act, or
to plead and act, for the said suitors, according as the
said H gh Court may by its rules and directions determne
and subject to such rules and directions.

Subsequently other, H gh Courts -were established from tinme
to time by Letters Patent at different places, e.Jg.
Al | ahabad, Patna,, Lahore and Nagpur, and simlar power was,
by clause 7 of the respective Letters Patent, conferred
each of the said H gh Courts to nake simlar,rules. It is
well known that each of the High Courts actually franed
rul es for the adm ssi on of advocates, vakils and attorneys.
The Hi gh Courts of Calcutta, Madras and Bonbay divided their
jurisdictions into two broad categories, nanely, ,origina
jurisdiction and appellate jurisdiction, and by their Rules
made an 'internal classification of the advocates, vakils
and attorneys. Thus the advocates or vakils enrolled t he
Appel | ate Side were enpowered "to appear, act and pl ead" but
the advocates enrolled the Original Side were pernmtted
only "to appear and plead", the "acting” the Original Side
being reserved for the attorneys for whoma  separate rol

was nmaintained. The, Madras H gh Court has, however, done
away with this internal classification and advocates of that
H gh Court may now appear, act and plead/ the Oiginal Side
as well as the Appellate Side. The Calcutta and Bonbay
Hi gh Courts, however, naintained the distinction. Chapt er
-, rule 37, of the Rules of the Original Side of--the Cal-
cutta High-Court provides that personsto whom the ' rules
contained in that chapter are applicable may not appear

unl ess instructed by an attorney. Chapter I. rule 40,
of the Rules of the Original Side :of the
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Bonbay H gh Court is the same |ines. Al't hough the
remai ni ng Letters Patent Hi gh GCourts in I ndia have
ext raordi nary ori gi nal jurisdiction, both civil and

crimnal, they did not nake any distinction between origina
and appellate jurisdiction as in Calcutta and Bonbay and t he
advocates enrolled in those Hgh Courts were and are
permtted "to appear, act and plead" -in al | their
jurisdictions. Apart fromthe several Letters Patent High
Courts other Hi gh Courts, e.g., the H gh Courts of Assam and
Oissa, and the H gh Courts of Part B States, also  have
framed rules of their own for adm ssion of advocates and

according to those rules the advocates of all these Hi gh
Courts can ((appear, act and plead". The position
therefore, was that, at the date of the Act, all advocates

of all Hi gh Courts including those of the Appellate Side of
Calcutta and Bonbay High Courts but excluding only the
Oiginal Side advocates of Calcutta and Bonbay could
"appear, act and plead" in their owmn Hgh Courts in al
jurisdictions but the advocates of the Oiginal Side of
those two High Courts could only "appear and pl ead" the
Oiginal Side.

Apart fromthe bar against acting inposed by the
H gh Courts of Calcutta and Bonbay their owmn Original Side
advocates, all the H gh Courts, by their respective rules,
prescribed certain conditions subject to which alone an
advocat e who was not their rolls could "appear and plead"
in such Hi gh Courts. Chapter I, rule 38, of the Oigina
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Side of the Calcutta Hi gh Court provides as follows:-

"An Advocate of any other Hi gh Court or Chief
Court nmay with the pernission of the Chief Justice appear
and plead for parties in matters arising in or out of the
original jurisdiction, or in or out of appeals therefrom
provided he is a nmenber of the Bar of England or of Northern
Ireland, or a nenber of the Faculty of Advocates in
Scotland, or a person entitled to appear and plead t he
Oiginal Side of the H gh Court of Judicature at Bonbay, and
that he is properly instructed by an Attorney-"
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There is also a rule franed under section 15 (b)
of the Indian Bar Councils Act which applies to the
Appel late Side of the Calcutta H gh Court prescribing that
an advocate of another Hi gh Court can "appear and-pl ead"
the Appellate Side of the Calcutta Hgh Court in a
particul ar case or cases only with the previous perm ssion
of the Chief Justice.. Reference may in this connection be
nmade to Chapter |, rule 6, of the Bonbay Rules applicable to
the Oiginal Side and the rule framed under the Indian Bar
Councils ~Act which applies to the Appellate Side of Bonbay
H gh Court and is set out in-Schedule Il of Part Il of the
Appellate Side Rules. There is no dispute that each of the
other Hgh Courts have rules in pari. nmateria inposing
condi tions advocat esnot its roll in'the matter of their
appearing and pleading in such High Court. Thus it is clear
that an advocat e not the rolls of aparticular H gh Court
could not as of right "appear and plead" in that H gh Court.
He had to satisfy the conditions laid dowmn by that High
Court before he coul d "appear and plead" in that H gh Court.
It should be particularly noticed that under these rules
foreign advocates who satisfied the condi tions wer e
permtted only to "appear and plead”. There never was any
guestion or claimof a foreign advocate being permitted to
"act" in a High Court of which, he was not an advocate.

The |egislature which enacted the Act now under
our consideration had full know edge of the i nterna
classification of the advocates of the Calcutta and Bonbay
Hi gh Courts into Original Side advocates and Appellate Side
advocates, the disability of the Original Side advocates of
those two High Courts, namely, that they were not permtted

"to act” the Original Side and could only ', appear — and
pl ead", the instruction of an attorney and that the
attorneys alone were pernitted "to act” that side of those
two Hi gh Courts. Further the |legislature was well aware of
the bar inposed foreign advocates, i.e., —advocates not

the roll of a High Court in the matter of their~ appearing
and pleading in that Hi gh
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Court and the fact that em nent advocates of one Hi gh /Court
were not, many occasions in the past, given permission "to
a’ pear and plead" in another High Court. The |egislature
knew t hat under Order I, rule 2, of the Supreme Court Rules

an advocate had been defined as a person entitled "to appear
and pl ead" before the Suprenme Court and that Oder IV, rule
30, precluded an advocate fromacting as agent and an agent
as advocate in any circunstances whatsoever. Finally, the
| egi sl ature was cognisant of the fact that a Supreme Court
advocate was a, foreign advocate in all H gh Courts other
than the one, where he was enrolled and as such was not
entitled as of right "to appear and plead" in those High
Courts. Wth know edge of all these facts and circunstances
the |l egislature proceeded to enact this Act and, therefore,
the provisions of the Act have to be considered in the |ight
of these prevailing circunstances which undoubtedly formthe
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background’ of this enactnment and which cannot be-overl ooked
or ignored.

Turning now to the text of the Act, one cannot
but be inpressed at once with "the wording of the full title
of the Act. Although there are observations in earlier
English cases that the title is not a part of the statute
and is, therefore, to be excluded from consideration in
construing the statute, it is now settled law that the title
of a statute is an inportant part of the Act and nmay be
referred to for the purpose of ascertaining its genera

scope and of throw ng |ight its construction, although it
cannot override the clear neaning of the enactnent. (See
Maxwel | the Interpretation of Statutes, 9th Edn.P. 44 and

the cases cited therein). The full title "of the Act now
under consideration runs thus:

"An Act to authorise Advocates of the Supreme Court to
practise as of right in any H gh Court."
One cannot fail to note the words " as of right and the
words " in any Hi gh Court which follow imrediately. Those
two sets 'of ‘words at once convey
57
to ny mind that the act is directly and intimtely concerned
with the disability inposed by a H gh Court advocates not
its roll in the way of their appearing and pleading in such
Hi gh Court without the permission of the Chief Justice and
wi thout satisfying other conditions if any, and that their
purpose is to renmpbve and supersede that disability, so far
as the Suprene Court advocates are concerned, by authorising
them to do so as of right. The words " as of right are
quite clearly indicative of an independent statutory right
as opposed to the conditional right dependent the sweet
will of the Chief Justice concerned. Those words are used
byway of antithesis and bring out prom nently the object of
the Act. In view of that well-known disability ' which
naturally was irksone, those words cannot fail to convey to
one’s mnd the conviction that the purpose of the Act, as
indicated by its title, is to confer the advocates of the
Suprenme Court a right which was denied to them by the  Rules
of the H gh Courts referred to above. The language in
which- the title of the Act has been, expressed appears to
me to be a good and cogent neans of finding out the true
meani ng and inport of the Act, and, as it were, a key to the
understanding of it.

The matter, however, does not rest the title ~of
the Act alone and | pass to section 2 of the Act which is
expressed in the follow ng terns:

" Notwithstanding anything contained in the ’lIndian Bar
Councils Act, 1926 (XXXVI1I of 1926), or in any other,|aw
regulating the conditions subject to which a person not
entered in the roll of Advocates of a High Court nmay be
permtted to practise in that H gh Court every Advocate. of
the Supreme Court shall be entitled as of right to practise
in any High Court whether or not he is an Advocate of ' that
H gh Court.

Provided that nothing in this section shall be deened to
entitle 'any person nerely by reason of his being al
Advocat e of the Suprene Court to practise

58

in a Hgh Court of which he was at any time a Judge, if he
had given an undertaking not 'to practise therein after
ceasing to hold office as such Judge."

It will be noticed that the main body of the
section consists of two parts, nanely, a non-obstante clause
beginning with the words " Notw thstanding anything" and
ending with the words "permitted to practise in that Hi gh
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Court " and a positive part beginning with the words every
Advocate of -the Suprenme Court " and ending with the words "
of that Hi gh Court." To clear the ground it will be wuseful,
at the outset, to ascertain the 'scope and anmbit of the non-
obstante cl ause.

The controversy this clause has raged round the
guesti on whet her the adjectival clause, nanely, "regulating
the conditions subject to which a person not entered in the
roll of Advocates of a High Court may be permtted. to
practise in that High Court " governs the words " the Indian
Bar Councils Act " as well as the words "any other |aw'
whi ch i medi ately precede that clause. |If that clause also
attaches to and qualifies the words "the Indian Bar Councils
Act" then there can remain no nmanner of doubt that the
anmbit, scope and purpose of ‘the non-obstante clause are to
supersede, not the whol e of the Indian Bar Councils Act but,
only that part of it which regulates the conditions subject
to which a person not entered inthe roll of Advocates of a
H gh Court may be permtted to practise in that Hgh Court,
that is  to say, that the supersession of the Indian Bar

Counci | s. Act’ is only to the sanme-extent to which that
adj ectival clause supersedes "any other |aw'. Consci ous
that such a construction will run counter to his contention

it has been the endeavour of the petitioner Asw ni Kumar
Ghosh to keep the adjectival clause separated fromthe words
“I'ndian Bar Councils Act". For this purpose he fastens
the comma appearing after the bracket and before the word
"or" and contends ‘that the conma indicates that t he
qualifying clause does not govern the Indian Bar Councils
Act .

59
The High Court has rejected the contention of the petitioner
Aswi ni  Kumar Ghosh two grounds. In'the first place it has

been said that the comma was no part of ‘the Act. That the
ort hodox view of earlier EnglishJudges was that punctuation
fornmed no part of the statute appears quite clearly fromthe
observations of Wlles J. in Caydon v. Geen(l). Vi gor ous

expression was given to this view also by Lord Esher, M R

i n Duke of Devonshire v. Connor(1l) where he said
In an Act of Parlianent there are no such things as brackets
any nore than there are such things as stops."

This view was also adopted by the Privy Council in - the
matter of interpretation of Indian statutes as will —appear
from the observations of Lord Hobhouse in Mharani — of
Burdwan v. Murtunjoy Singh(1), nanely, that-" it -is anerror
to rely punct uati on in construing Act s of t he
Legi slature.” Same opinion was expressed by the Privy
Council in Pugh v. Ashutosh Sen(4). |If, however, the rule

regarding the rejection of punctuation for the purposes of
interpretation is to be regarded as of- inperfect obligation
and punctuation is to be taken at least as contenporanea

expositio, it will nevertheless have to be disregarded if it
is contrary to the plain neaning of +the statute. | f
punctuation is wthout sense or conflicts with the plain
nmeani ng of the words, the Court will not allowit to cause a
neaning to be placed upon the words which they otherwi se
woul d not have. This leads ne to the second ground whi ch
mainly the High Court rejected the plea of the petitioner
Aswi ni  Kumar Chosh, nanely, that the Wird "other" in the

phrase "any other law' quite clearly connects the Indian Bar
Councils Act with other laws as alternatives and subjects
both to the qualification contained in the adjectiva
clause. | find nyself in conplete-

(1) (1868) L.R 3 C.P. 51i at P. 522.

(2) (1890) L.R Q 13.D 468
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(3) (1886) L.R 14 1.A 30 at P. 35.

(4) (1928) L.R 56 I.A 93 at p. zoo,
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agreement with the H gh Court this point. | f t he
intention wag that the adjectival clause should not qualify
the Indian Bar Councils Act, then the use of the word
"other" was wholly inapposite and unnecessary. The use of
that word ’'unm stakably leads to the conclusion that the
adj ectival clause also qualifles sonmething other than "ot her
[ aw'. If the intention were that the Indian Bar Councils
Act should remain unaffected by the qualifying phrase and
shoul d be superseded in toto for the purposes of this Act
the legislature would have said "or in any law regulating
the conditions etc." It would have been yet sinpler not to
refer to the Indian Bar Councils Act at all and to drop the
adjectival clause and to sinmply say "Not withstanding
anything contained in any law'. In the light of the true
meaning® of the title of the Act as | have explained above
and having regard to the use of the word " other " | have,
no hesitation in holding, in-agreenent with the High Court,
that what the non-obstante cl ause intended to exclude or
supersede was not the whole of the Indian Bar, Councils Act
but to exclude or supersede that Act and any other law only
in so far as -they or either of them purported to regulate
the conditions subject to which a person not entered in the
roll of advocates of a High Court might be permtted to
practise in that High Court and that the comma, if it may at
all be | ooked at,, rmust be disregarded as being contrary to
this plain neaning of ‘the statute.

Assum ng, however, ~that the qualifying clause
does not attach to the words “Indian Bar Councils Act", that
circunstance will, neverthel ess, nake no difference in the
| egal position. 'Section 8(1) of theIndian. Bar Councils
A-et provides as follows:

"No person shall be entitled as of right to practise in auy
H ghCourt,unless his nanme is entered in the roll  of the
advocates of the H gh Court maintai ned under this Act:
Provided that nothing in this sub-section shall apply to any
attorney of the High Court."

61
Section 14(2) runs thus:
"Where rules have been made by any Hi gh Court wthin the
nmeani ng of clause (24) of section 3 of the General O auses
Act, 1897, or in the case of a High Court for which a Bar
Council has been constituted under this Act, by such Bar
Counci |l under section 15, regulating the conditions  subject
to which advocates of other High Courts may be pernmitted to
practise in the H gh Court, such advocates 'shall no be
entitled to practise therein otherw se than subject to  such
condi tions."

Section 15(b) authorises the Bar Council, wth the
previous sanction of the Hgh Court, to make rules to
provide for and regulate "the conditions subject to which
advocates of other High Courts may be permitted to practise

in the H gh Court". As already stated, a rule has been
franed under this section by the Calcutta Bar Council as
well as by the Bombay Bar Council. These three provisions

are the only provisions of the Indian Bar Councils Act or
the rul es thereunder which place a bar against an advocate,
not the roll of a H ah Court, frompractising in such Hi gh
Court. It is interesting to note that the nonobstante
clause in section 2 of the Act we are construing is couched
in | anguage whi ch has unm stakably been taken from sections
14 (2) and 15-(b). There can be no question that a
supersession of the Indian Bar Councils Act will supersede
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those provisions of that Act and the rul es thereunder which
"“‘regulate the conditions subject to which advocates of
other Hi gh Courts may be pernmitted to practise in the High
Court". Apart fromthis | find nothing in the Indian Bar
Councils Act which has any direct bearing section 2 of the
Act we are construing or whose supersession is necessary to
give effect to it.It is said that
the rules of the Calcutta and Bonbay Hi gh Courts do

prescribe the qualifications to be possessed by persona
applying to practise in those Courts and the conditions

under which such persons will be entitled to practise and
reserve to those Courts the right to grant.’

62

or refuse any application for enrolnent. It is also pointed

out that the rules of the Original Sides of’ those two High
Courts do deternine the persons who shall respectively plead
and act in those Hgh Courts.in the exercise of their
original jurisdictions. It is next pointed out t hat
sections /9 (4) and 14 (3) of the Indian Bar Councils Act
preserve these rules and it i's contended that a supersession
of the Indian Bar Councils Act in its entirety will do away
with sections 9(4) and 14(3) and the protection of those
sections having been w thdrawmn, those rules wll con-
sequently stand abrogated, so as to facilitate the operation
of the provisions/of section 2 of the Act under review I
am unabl e to accept, this argunent as sound.. Sections 9(4)
and 14(3) do not purport to give any fresh validity to the
rules of the Calcutta and Bonmbay Hi gh Courts. Al  that
those sections do is to declarethat nothing in the |ndian
Bar Councils Act shall be deened to limt ~or affect the
powers of those two High Courts which exist in-dependently
of those tw. sections and flow from their respective
Letters Patent. Therefore, if the whole of the Indian Bar
Councils Act including sections 9(4) and 14(3) st and
abrogated such abrogation will not affect the existence or
validity of the rules of those H'gh Courts which wll,
neverthel ess, continue in full force the strength of the
Letters Patent of those Hi gh Courts. It is cl ear
therefore, that even if the adjectival clause does not
qualify the Indian Bar Councils Act and if, ~consequently,
the nonobstante clause under review is taken to - supersede
the whole of the Indian Bar Councils Act, the effect of such
supersession will, for the purposes of section 2, be only to
do away with the provisions of sections 8(1) and 14(2) and
the rul e made under section 16(b) of the Indian Bar Councils
Act in- so far as they "regulate the conditions subject to
whi ch advocates of other High Courts may be pernmitted to
practise in the Hi gh Court" just as it will “abrogate al
other laws in so far as they regulate those very conditions.
The supersession of the whole of the Indian Bar Councils
63

Act will not, therefore, affect the validity of
the rules framed by the Hi gh Courts under their respective
Letters Patent determ ning the persons who will act and who

will plead or who will act and plead and those rules wll
prevail their own strength and efficacy, although the
rules regulating the conditions subject to which foreign
advocates can be permitted to appear and plead wll stand
abrogated by reason of the non-obstante cl ause. In the
prem ses, the result of the construction sought to be
f ounded by the petitioner Aswini Kumar, Ghosh t he
exi stence of the comma in the non-obstante clause wll be

precisely the same as it would have been if the conma had
not been there and the adjectival clause "regulating the
conditions etc." also attached to and qualified the words
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“Indian Bar, Councils Act." In short, there is no escape
fromthe, conclusion that the anbit, scope and effect of the
non-obstante clause are, to supersede the Indian Bar
Councils Act and any other Act only in so far as they
regulate the conditions referred to therein. | again
enphasise that the rules of the different H gh Courts
regul ated the conditions subject to which a foreign advocate
would be permtted "to appear and plead.” There was no
question of the foreign advocate "acting" in a H gh Court of
which he was not an advocate. The purpose of the non-
obstante clause is to supersede only the provisions of the
I ndi an Bar Councils Act and the rul es which regul ated those,
identical conditions. It is not seriously disputed that the
| egislature in passing the non-obstante clause had only
those conditions in mnd. There can be no manner of doubt,
therefore, that the words "to practise" in the non-obstante
cl ause nean, in the context, "to appear and plead".

The petitioner Aswi ni Kumar Ghosh then falls back on
a-second /line of reasoning. He urges that whatever may be
the neani'ng, scope and effect of the non-obstante clause, it
cannot possibly cut down the nmeaning of the positive words
in the operative part of the section. H's contention is
that the High Court war, wong in holding that the non-
obstante cl ause was
64
coextensive wth the operative part. Wile it may be true
that the non-obstante clause need not necessarily be
coextensive with the operative part, there can be no doubt-
and the petitioner and Dr. N. C._-Sen CGupta appearing for the
Cal cutta Bar Association and supporting the petitioner do
not di spute-that ordinarily there should be a cl ose
approxi mati on between the two. Wat he urges is ‘that the
Court should not create an anbiguity in the operative part
and then use the non-obstante clause to cut down the meaning
of the plain words wused in the operative part of the
section. The argunent is that the words "to practise" cover
both acting and pleading and that, therefore, the operative
part of the section authorises the advocate of the Suprene

Court as of right "to practise", that is, "to act and
pl ead", in any Hi gh Court. The whole case of the petitioner
is founded this plea. It is necessary, therefore, to

consi der whether the critical words have that invariabl e and
fi xed meani ng when used in relation to an advocate.
The verb "practise" according to the xford Engli sh
Dictionary, Vol. VIII, p. 1220, neans :

to work at, exercise, pursue (an occupation, pro
fession or art) ;

to exercise the profession of |aw or of nedicine.

Simlar neaning is to be found assigned to the word in  Dr.
Annandal e’s New G esham Dictionary. According to/ this
meani ng doctors "practise", consulting architects “practise"
as well as lawers "practise" but we know that each of them
does different things. Coming to |l awers we find that there
are different categories of lawers all of whom "practise",
although all of them do not do the sanme thing. Thus
attorneys "practise" in the Oiginal Sides of the High
Courts of Calcutta and Bonbay and the agents "practise" in
the Suprene Court but we know that under the rules of those

Courts the attorneys, and agents only "act". The advocates
-also, "Practise" but we knowthat all of them do not
perform the same functions. The advocates of all High

Courts including those of the Appellate Sides of the
Cal cutta and
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Bonbay High Courts , under the rules of their respective
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Hi gh Courts, "act and plead" and, as the anbit of the
prof essi on of such advocates extends to acting and pl eadi ng,
the words "to practise" in their application to those

advocat es undoubtedly nean "to act and plead". The
advocates of the Original Sides of those two H gh Courts
can, under the rules, 'only " plead". the Oiginal Side

and the anbit and scope of the profession of these Oigina
Si de advocates being linmted only to pleading, the words "to
practise" used in reference to these advocates nust nean "to
pl ead" only. There are thus different species of [|awers,
some of whom e.g., attorneys of the Oiginal Sides of
Cal cutta and Bonbay Hi gh Courts and agents of this Court,

only "act", sone others of whom e.g., the Oiginal Side
advocates of those two High Courts and of this Court, only
"plead" and all the remmi ning advocates of all the High
Courts both "act and plead*. The scope of the professiona

activities of the different categories of |awers thus
varies ~but, nevertheless, they are all said "to practise".
These words,  therefore, connote the general idea of
exercising the legal profession, which is their dictionary
neani ng, and in that general sense apply to all |lawers as a
class or genus but at the sane tine they are capable, in
their application to particular species or categories of
| awyers, to connote the different professional attributes of
those different categories or species.
Turning to the Indian Bar Councils Act we

find that the expression "to practise” has - been wused in
various sections in the generic sense |l have nentioned. Let

me illustrate my meaning by reference to a few sections.
Section 4 of that Act deals with the conposition of Bar
Counci | s. Sub-section (1) provides that every Bar Counci

shal | consist of 15 menbers, of which 10 shall be elected by
the advocates. Sub-section (2) then provides :-

"(2) , O the elected nenbers of every Bar Counci
not |ess than five shall be persons who have for not |ess
than ton years been entitled as of right to
66
practise in the H gh Court for which the Bar Council has
been constituted ."

If we give the general di ctionary
nmeaning to the words "to practise” used in this sub- section
then this sub-section beconmes easily intelligible, but if we
say that they nmean "to act and plead" then the eligibility
will be confined to the advocates who, under the rules, ~can
"act and plead", i.e., to the Appellate Side advocates, and
the result of that construction will be that the advocates
of the Oiginal Sides of Calcutta and Bonmbay Hgh Courts
even though they are of ten years’ standing wll not be
eligible for election, for, such advocates do not. and i ndeed
cannot, under the rules, "act and plead". Such™ surely
cannot be the case. It follows, therefore, that the  words
“"to practise" in this sub-section have been used in  their
generic sense although they connote different things  when
applied to different categories of advocates all of whomare
within the subsection. Sub-section (3) rung thus:

(3). O the elected nenbers of the Bar Councils to
be constituted for the High Courts of Judicature at Fort
WIlliamin Bengal and at Bonbay such proportion as the High
Court may direct in each case shall be persons who have for
such mnimum period as the High Court may determ ne, been
entitled to practice in the High Court in the exercise of
its original jurisdiction, and such nunber as nay be fixed
by the H gh Court out of the said proportion shall be
barristers of England or Ireland or menbers of the Faculty
of Advocates in Scotland."
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If we give the words "to practise" their ordinary
di ctionary neaning,then the sub-section will be quite easy
of conprehension but if we say that those words nean "to act
and plead " then the sub-section will become meaningless,
for those words in that sub-section refer to the practice
of the Oiginal Side advocates only who do not and indeed
under the rules cannot at all act on the Oiginal side. It
is, there' fore, clear that the words " to practise have
been used in both sub-sections in their generic meaning
which is also their dictionary neaning, nanely, " to
67

exercise their profession”, although in their application to
the different-species who are within the sub-, sections they
nean different professional attributes. Thus, in sub-
section (3) which applies to Original Side advocates only
they must nmean "to plead" whereas in sub-section (2) which
applies to all categories of- advocates the words have
di fferent nmeanings, that is to say, in relation to advocates
other 'than Oiginal Side advocates they nean "to act and
pl ead" “andin relation to the Original Side advocates they
nean only "to plead". Sane remarks apply to section 5 (1).
It wll be futile to refer to the principle that the sane
word shoul d be given the same nmeani ng wherever it occurs in
the Act, for the context excludes the application of that

principle. Take section 8 (2) of the Indian Bar Councils
Act whi ch provides:
"8, (1) ..

(2) The 'High Court shall prepare and maintain a
roll of advocates of the H gh Court in which shall be
entered the nanes of-’

(a) all persons who were, as advocates, vakils or
pl eaders, entitled as of right to practise inthe H gh Court
i mredi ately before the date which this section cones into
force in respect thereof;........ . It we do not give to
the words "to practise’ in-clause (a) their dictionary
meaning but read themas neaning "to act and plead" the
advocates practising, i.e., only pleading the 'Origina
Si des of the Calcutta and Bonbay High Courts, will not’' find
their names in the rolls nmaintained by their respective High
Courts under this section. That exclusion is certainly not
the purpose of this subsection. Therefore, in this sub-
section also the words "to practise”, neans "to exercise

their profession”. Sane renarks apply to the proviso to
section 8 (3) (b). | cone next to section 14 which provides
inter alia:

"14. (1) An Advocate shall be entitled as of right to
practi se-

(9) subject to the provisions of sub-section (4). of
section 9, in the Hgh Court of which he i's an
Advocate;.........

68

By sub-section (3) nothing in this section
shall be deemed to |limt or affect the power of the Calcutta
and Bombay Hi gh Courts to make rules determ ning the persons
who are respectively to plead and to act the Oigina
Sides of those High Courts. Both those H gh Courts have
made rules under which an Original Side advocate can only
"plead", the acting having been reserved exclusively for the
attorneys. In the light of the context what is the nmeaning
of the words "to practise” in sub-section (1) above ? If we
put the ordinary dictionary neaning the words "to
practise", nanely, "to exercise his profession", the section
will be found to be quite intelligible and workable; but if
we take them to nean only "to act and plead" then the
Oiginal Side advocates who do not "act" but only "plead"
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will not, strictly speaking, be within the section and
consequently will not be able to avail thenselves of the
protection of section 14 (1) (a). Can it, for a nonent, be
said that the section gives protection and security to al
advocates other than the Oiginal Side advocates and that
the latter are not entitled as of right "to practise”, i.e.
"to plead", in the H gh Court of which he is an advocate?
That cannot be so. The very fact that the right is subject
to the provisions of section 9 (4) and that the rul e-nmaking
power of the two H gh Courts is not affected by virtue of
section 14 (3) quite clearly show that the Oiginal Side
advocates who cannot act the Oiginal Side are intended
also to be included in the term advocate used in sub-section
(1). If, therefore, this section is to give any security’
to the Original Side advocates, as it does to the Appellate
Si de advocates, then we rmust read the words "to practise" in
their ordinary dictionary nmeaning, namely "to exercise his
profession”. It is thus clear- that the words "to practise”
have been wused throughout the Indian Bar Councils Act in
their general dictionary neani ng nenti oned above except at
the end of -section 9 (4). In the sane way the word
"practising" has been used in Oder IV, rule 31, of the
Supreme Court Rules in the same generic sense and bei ng used
inrelation to
69
advocat es of this Court it nust nmean appearing and
pl eadi ng". In the next follow ng rule the-same word has
been wused in its dictionary neaning although  having been
used in relation to agents of this Court it. must rmean
"acting". The sane’ generic meaning given to the words to
practise” wll make, section4 of the Legal Practitioners
Act, 1879 easily intelligible and workabl e
The petitioner Aswi ni Kumar Ghosh, t he ot her

hand, relies article 220 of the Constitution and points
out that while the words used in the body of the  article
forbid judges "to plead or act" the marginal note to the
article describes the subject-matter of the article as
“prohi bition of practising" and concludes that " to practise
" means "to act and plead". |In agreement with the High
Court | amunable to accept this reasoning., Even ~assum ng
that the marginal note nmay by | ooked at in considering the
article it only means that the draftsman of the margina
note considered that the single word " practise woul'd be a
conpendi ous one. Nobody disputes that the words “to
practise" may, in a particular context, nean "to plead or
act" but it does not followthat it invariably has that
meani ng. Further it is clear, as the Hi gh Court points out,
that what the draftsman did was to find a word which would
cover both acting and pleading without attenpting to  bring
out the technical distinction between the two. Nor /do |
think, for reasons stated by the H gh Court, that “entry 78
of List I in the Seventh Schedul e | ends any support to the
petitioner’s contentions

The petitioner then refers us to the decision in
Laurenti us Ekka v. Dhuk Koeri(1) in support of his
contention that the judicial accepted neaning of words "to
practise" is "to- appear, act and plead" In that case the
guestion was whether an advocate the roll.of the Patna
High Court, could present and nove a review petition in a
subordinate court wunless he filed 'a Vakalatnama or was
instructed by a pl eader
(1) (21925) I.L.R 4 Pat. 766
19

70
of the subordinate court. It was held that an advocate of
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the High Court, wunlike a pleader, aid not need to be
appointed in witing to act behal f of his client and even
when verbal |y appoi nted he could under Order I1I, rule 1, of
the Code of Civil Procedure appear, plead and act behal f
of his client and, therefore, when section 4 of the Lega
Practitioners Act, 1879, provided that every person entered
as an advocate or vakil the role of any Hi gh Court under
the Letters Patent should be entitled to "practise"” in al
Courts subordinate to such Hi gh Court, the word

" practise" as applied to an advocate of the
Patna Hi gh Court neant "appear, plead and act”". The ratio
of the decision is obvious. The scope and anbit of the
Patna Hi gh Court advocate’s profession covered acting and
pl eadi ng, and when such an advocate was given the right to

practise" in the subordinate court be was authorised to
exercise his profession in full, i.e., to act and plead in
the subordinate court. ~In short, the advocate carried the

attributes of hi's profession with himeven when he went to
exercise 'his profesSion in the lower court. This decision
is no authority for the proposition that the words "to
practise"  have a fixed and invariable meaning conprising
acting and pleading in all cases.

The petitioner Aswini Kumar Ghosh then referred us
to the case of In re Powers of Advocates(l)., In Madras the
High Court in exercise of its powers under clause 9 of the
Letters Patent franed a rul e enpowering advocates to appear
act and pl ead the Original Side. That rule was held to
have been validly nade in two earlier decisions. But Rules
128 and 129 of the Insolvency Rules pernmitted an advocate
only to " appear and plead" in’'the Insolvency Jurisdiction
and the attorney to act there. In these circunstances the
guestion arose in the Madras case whet her advocates enroll ed
under the Indian Bar Councils Act, 1926, were entitled to
"act" in the Insolvency jurisdiction of the Mdras Hi gh
Court, notwi thstanding that under the rules framed by the
H gh Court they were
(2) (21928) |.L.R 52 Mad. 92.
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only entitled to "plead" and the Full /Bench
answered the question in the affirmative. The reasoning
underlying this decision, as | understand it, was that the
general anbit and scope of the profession of a Madras Hi gh
Court advocate being, according to its rule, "to appear, act
and plead" in the Original Side, the words "to practise"
used in section 8 (1) and section 14(1) of-the ~1ndian Bar
Councils Act must, in relation to him mean "to appear, act
and plead". Rules 128 and 129, however, said that he could
only appear and plead but not act. There being no saving of
the power of the Madras Hi gh Court as there was of that of
the Calcutta and Bonbay H gh Courts by section 9 (4) and
section 14 (3) and those insolvency rul es being inconsistent
with the provisions of sections 8(1) and 14(1) as construed
by the Full Bench, that rule should, under sections 19(2) be
deenmed to have been repealed. | amunable to accept the
correctness of this reasoning. The conbined effect of the
two sets of rules was that & Madras advocate was entitled to
act and plead throughout the Oiginal Side except in
I nsol vency Court which was also a part of the Oiginal Side.
It was, therefore, not correct to say that the Madras
advocate was entitled to act and plead in the Oiginal Side.
The passage in the judgnent of Kumaraswam Sastri J. at p
103, nanely that "the word ’'practise’ ordinarily neans
"appear, act and plead’, unless there is anything in the
subject or context to limt its neaning" is not supported by
any authority and appears ,to me to be too w de. | ndeed,
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the |earned Judge hinself recognised this, for throughout
the judgnment it was enphasised that the word "practise"
when applied to a Madras Advocate, neant "to appear, act and
plead". It is clear from that judgnent that, according to
the |l earned ' Judge, the words had not that wi de meaning in
their application to the Oiginal Side Advocates of the
Cal cutta and Bonbay Hi gh Courts. |In any event, that passage
should, in the context,, be limted inits application to
the Mdras High Court advocates and all advocates of al
ot her High Courts who, by their rule6, are pernitted to act
72

Pand pl ead, for it cannot possibly have that meaning in
relation to an Original Side,advocate who is pernmittad only
to plead. Thi s passage in the Madras decision could not
have been intended as an enuneration of the professiona
activities of an advocate as forming the invariable contents
of the words "to practise" or as an enunciation of a fixed
nmeani ng  of general application. In this country where there
exists, as a historical fact, a clear division of |ega
practitioners into three separate classes, nanely, those who
act only, those who only plead and those who do both act and

pl ead such a definition will be wholly inaccurate. It is
necessary, therefore; to give to those words their generic
meaning | have nmentioned. 1In this viewof the matter, |

agree with the High Court that the ,petitioner can derive no
support for his contention from either  of these t wo
deci si ons.
My attention has al so been drawn to the case of The

Queen Doutre(l) where'it was held that in Canada ,where.-the
functions of Barristers, and Solicitors areunited in the
sanme person, the rules of English law which precludes a
Barrister to sue for his fees do not apply and that a Quebec
advocate could sue for his renmuneration a quantum . neruit
basi s. | do not see how that case throws any |ight t he
problem before us. In Queen all advocates "act and plead"
and as regards Quebec advocates the critical words nmay cover
both acting and pleading, but how can that circunstance
assist us in ascertaining the meaning of those ‘words in
enactments of our country where we bave a cl ear division, of
the legal practitioners into three categories 1 have,
menti oned ?

The result of the foregoing discussion as to the neaning
of the words "to practise" appears to ne to be that in
relation to lawers as a class they nean "to exercise their
profession" which is their dictionary meaning and which is
wi de enongh, to cover the activities of the entire genus of
| awers. They are words of indetermnate inmport and have no
fixed connotation or content. |In their application to
particul ar
(1) (1883) 9 App. Cas. 745.
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species of lawers their neaning varies according to the
scope and anbit of the profession of that particular species
in relation to whomthey nmay be used, and such meani ng has
to be ascertained by reference to the subject or context.
Further, the Legislative technique, as is evident from the
I ndian Bar Councils Act, the Legal Practitioners Act and the
Rul es of the Suprenme Court to which reference has been nade,
is to use these neuter words in a generic sense although in
their application to specific categories or species of
| awers they have different connotations which are to. be

ascertained fromthe context in which they are used. The
guestion, therefore, at once arises: Wat in the context and
a true construction of the Act we are considering, is the

meani ng of the words "to practise"?
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The petitioner Aswini Kumar Ghosh urges that the words "to
practise," in relation to all advocates of all the 20 High

Courts, except the Original Side advocates of the Calcutta
and Bonbay H gh Courts only, mean "to act and plead" and
seeing that this is the neaning applicable to the vast
majority of advocates, those words nust be given that
neaning. Am |l to apply the rule of majority in construing a
statute? Am| to assune that the Legislature had forgotten
or deliberately ignored the hard historical fact that there
exists a large body of advocates,of not inconsiderable
i nportance who "practise", that is only "plead" t he
Oiginal Side of two premier Hi gh Courts in India? O am |
to assune that the Legislature intended, by the use of a
dubi ous expression of indefinite inport, to swanp one whole
class of legal practitioners, namely, the Attorneys of those
two Hgh Courts? |- findmnot the slightest indication of

such intention anywherein this Act. the contrary, the
title of the Act and the non-obstante clause of section 2
itself run counter to such contention. I  have already

poi nted ‘out that the words "to practise" have been used in
the non-obstante clause in the sense of "appearing and
pl eadi ng" only and that nobody can for a nmonent doubt that
in 'the non-obstante clause the
74
Legislature had in mnd the provisions of the Indian Bar
Councils Act and the rules of the H gh Courts regulating the
conditions subject to which a forei gn-advocate was pernitted
"to appear and plead" in a H gh Court of which he was not an
advocate. |If that be so, it is legitimte to infer that the
Legislature in the operative part of the section gave
expression and effect to what it had in its mnd when
enacting the non-obstante clause. |If the intention of the
| egi sl ature were otherwi se, why did not the Legislature say
openly and in a straightforward way that it gave the Supremne
Court advocate the right "to act and plead" in any Hi gh
Court ? Wiy did it use the dubious words "to practise" ? It
is not correct to say that those words have been used in the
-Indian Bar Councils Act only in the sense of "acting and
pl eadi ng". As already explained, those words have been used
in their ordinary dictionary meaning, nanely, "to exercise
his or their profession” so as to cover the entire genus _or
class of Advocates, although in their —application to
di fferent categories or species they have di fferent
connot ati ons as expl ai ned above. Seei ng that t he
| egislative practice is to use those words in their genera
dictionary neaning, there is no reason to suppose that the
Legislature intended to depart from this practice while
enacting this piece of legislation. It is asked: why did
not the Legislature then insert in this Act a saving clause
like sections 9(4) and 14(3) of the Indian Bar Councils Act?
The argunment is that the absence of such a saving clause in
this Act «constitutes a departure from the legislative
practice followed in the Indian Bar Councils Act  and,
therefore, the words "to practise” in the operative part  of
section 2 nust have their w dest neaning. A little
reflection wll show that this argunent is not sound. The
rul e-maki ng power of the Hi gh Courts under clause 9 of the
Letters Patent was and is with respect to advocates, vakils
and attorneys admitted and enrolled by the, H gh Courts.
The I ndian Bar Councils Act dealt with advocates enrolled by
the H gh Courts and,’ therefore, it was
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consi dered safer to provide that nothing in th a Act should
affect or limt the rule making powers of the H gh Court.
Indeed, if the critical words were, as | think, used in a
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generi c sense, the saving clauses nust have been inserted ex
abundanti cautela. Be that as it may, as the Hi gh Courts’
power to nmmke rules under clause 9 extended only to the
advocates, vakils and attorneys enrolled by themand as the
Indian Bar Councils Act also dealt with advocates enrolled
by the Hi gh Courts, the insertion of the saving clauses in
the last nmentioned Act is intelligible. But a saving of the
rul e-maki ng powers of Hi gh Courts over their own advocates
etc., is entirely out of place’ in an Act which is concerned
not with Hgh Court advocates but wth Supreme Court
advocates only’ The H gh Courts have no power under clause 9
of the Letters Patent to nake any rule to govern the conduct
and activities of the Supreme Court advoCates and this Act
only deals wth Suprene Court advocate and confers a new
right them Therefore a saving of the High Courts’ rule
maki ng power over their advocates would have been wholly
meani ngl ess and i nappropriate, for such saving clause would
not have given the High Courts any power to make any rules
with respect to the Supreme Court advocates There was,
therefore, ~no- necessity or occasion for inserting any
saving clause the lines of sections 9 (4) and 14 (3) of
the I ndian Bar Councils Act. ~NO, thing can, therefore, be
f ounded the absence of a saving clause the lines of that
Act .

The petitioner Aswi ni Kumar Ghosh argues that the
text of the original Bill, the statenent of objects and
reasons over the signature of the Law Mnister attached
thereto and the debates in the Legislature resulting in the
del etion of what was clause (a) of the proviso as it existed
in the original Bill will clearly show what the intention of
the Legislature was. In the original Bill as introduced in
the Legislature there was a proviso to-section 2 which ran
t hus:

"Provided that nothing in this section shall be
deened to entitle any person, nerely by reason of his being
an Advocate of the Suprenme Court--
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(a) to plead or to act in any High Court in the exercise of
its original jurisdiction ; or

(b) to practise in a H gh Court of which he was at any
time a Judge, if he had given an undertaking not to practise
therein after ceasing to hold office as such Judge."

The argurment is that the objects and reasons clearly
show that the intention was that section 2 should not affect
the Oiginal Sides of the two High Courts, and clause (a)
was inserted in the provisoin order to achieve that

pur pose. This shows that if clause (a) was not there,
section 2 would have, entitled the Supreme Court advocate
"to practise", i.e., "to appear, act and plead" in all  Hgh
Courts in al | their sever al jurisdictions. Thi s
concl usively shows that the words '"to practise" were used in
that larger sense. |Indeed in the objects and reasons | those
words were expressly stated to be synonynous with "to act
and plead". The argunent is apparently form dable but
reflecttion will be found to be devoid of any substance.

There is authority for the proposition
that the proceedi ngs of the Legislative Council are to be
excluded from consideration in the judicial construction of
an Act and that the debates in the Legislative Council
reports of select conmmttees and statenents of objects and
reasons annexed to a Bill my not be referred to:
Admi ni strator-General of Bengal v. Prom Lal(1). When
construing section 68 of the Indian Conpanies Act, 1,882,
the Privy Council in Krishna Ayyangar v. Nella Perumal (2)
observed that no statenent nade the introduction of the
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neasure or its discussion can be | ooked at as affording any
guidance is to the neaning of the words. It is neither
necessary nor profitable to go into the numerous decisions
all of which it my be difficult to reconcile but it is
quite clear fromthe decision of this Court in the case of
A. E. Gopalan v. The State of Madras(3) that the debates and
speeches in the Legislature which, reflect the individua
opi nion of the speaker cannot
(1) (1895) 22 I.A 107. (3) [1950] S.C.R 88,
(1920) 17 33.
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be referred to for the purpose of construing the Act as it
finally emerged fromthe Legislature and so the debates nust
be left out of consideration

The statenent of objects and reasons attached to the
Bill only depicts the object which the sponsor of the Bil
had in mind, but it throws no light the object which the
Legi sl ature as a body had in m nd when passing the Bill into
an Act. /If I nay borrow and adapt the felicitous |anguage
used by nmy Lord the present Chief Justice in that case those
objects and reasons nay at best ~be indicative of the
subjective intention of the Law M nister who sponsored the

Bill but they couldnot reflect the inarticulate nenta
processes |ying behind the majority vote which carried the
Bill. Nor is it reasonable to assune that the mnds of al

those legislators were in accord. The first Privy Counci

decision referred to above rejected any reference to the
debates or the objects and reasons. ~So did M. N Mikherji
J. in Debendra Narain Roy v. Jogendra Narain Deb(1l).

Ref erence may also be made to Craies Interpretation of
Statutes, 5th Edn., at p. 123, regarding the nenoranda
attached to the Bill. In nmy opinionit is safer to follow

the orthodox English view and | eave the objects and reasons
out of consideration

The petitioner Aswini Kumar Ghosh points out
that in Copalan's case (supra) this Court did | ook at the
original draft of what eventually becanme article 21 of the
Constitution as throw ng sone |ight the construction of
that article and urges that we should | ook at the origina
Bill and draw appropriate inferences fromthe fact ~of the
om ssion of clause (a) of the proviso fromthe Act. VWhat
was | ooked at in that case was the Report of the Drafting
Conmittee appointed by the Constituent Assenbly. That
Report was akin to a Report of a Select Committee nmde after
consideration of a Bill referred to it by ~the -Legislature
f or-consi derati on. In that Report the Drafting Conmittee
recormended the substitution of the expression "except
according to procedure established
(1936) A.l. R 1936 Cal. 593 at p. 619.
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by law' taken fromthe Japanese Constitution for the words
"W t hout due process of |aw' which occurred in the origina
draft "as the forner is nore specific." The Drafting
Conmittee further explained that they had attenpted to  rmake
the fundanmental rights conferred by the article in question
and the Ilimtations to which they nust necessarily be
subj ect as definite as possible since the Courts may have to
pronounce wupon them The Constitution as it was finally
adopted showed that the Constituent Assenbly had accepted
the anmendment suggested by the Drafting Conmttee. The fact
that the Drafting Commttee was, in a sense, the agent of
the Constituent Assenbly, and that the anendment proposed by
t he Drafting Committee was in fact adopted by t he
Constituent Assenbly, may conceivably lead to the inference
that the reasons given by the Drafting Conmittee were also




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 48 of 57

accepted by the Constituent Assenbly and that the intention
of the agent, the Drafting Committee, reflected t he
intention of the principal, the Constituent Assenbly. This,
| apprehend, was the underlying reason why the majority of
this Court expressed the viewthat the Report of the
Drafting Committee could be | ooked at as historical materia
throwing sone |ight the question of construction of the
article 21. -That underlying reasoning does not, however,
apply to the present case. This Court, consistently wth
the principles laid down in numerous judicial decisions,
some of which | have cited above, held that recourse could
not be had to the debates in the Legislature in construing
the Act.’ To keep out the debates which may, in sone degree,
have disclosed the considerations operating the mnds of
the vocal section of the Legislature and the intention with
whi ch they noved the amendnent. and then to refer to the text
of the original Bill and the fact that sonme words or cl auses
thereof do not find aplace in the Act as eventually passed
in-order /to ascertain the state of mnd of the nmenbers of

the Legislature who passed the Act will, to ny nind, be
i ndi cative of -a nmental process which can hardly be
79

for ny learned colleagues who had pronounced upon the
adm ssibility of the Report of the Drafting Committee,

feel pressed to adhere to and abide by the views expressed
by them that point, | amcertainly not ‘prepared to go
further and to extend the principle of that decision t hat
guestion by pernitting a reference to the original Bill.

Assuming that the reasoning of the decision in

CGopal an’s case(l) regarding admssibility of the Report as
an aid to construction may, in certain circunstances, be

applicable to the original Bill, we have yet to consider
whet her in the case now before us the original Bill ' should
be referred to. |In Gopalan's case(l) Kania C. J. said at p.
110: -

The report may be read not to control | the

nmeaning of the articles, but may be seen in /case of
ambiguity."

Again at p. 111 the |l earned Chief Justice stated:"Resort nay
be had to these sources with great cautiou and only when
| atent anbiguities are to be resol ved."

In point of fact the | earned Chief Justice did not find the
words of article 21 to be anmbiguous so as to require
recourse to the Report of the Drafting Comittee to
ascertain the intention of the Constituent Assenbly: %%
Lord the present Chief Justice and Fazl Ali J. and Mikherjea
J. did refer to the Report. |In the view taken by Mihajan J.
it was not necessary for himto express any opihion this
instant problem | did not refer to the debates or to the
Report of the Drafting Committee and stated at p. 297 and at
p. 323 that | would express no opinion as<to t he
admi ssibility of the Report or the debates. It is, however,
clear fromthe passages | have quoted, fromthe judgment of
the late Chief Justice that the Report of the Drafting
Conmittee could be |ooked at only to resolve anbiguity —and
not to control the neaning of the article if it was
otherwise plain, for the intention of the Constituent
Assenbly was to be gathered primarily’ from

(1) [1950] S.C.R 88.
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the words used in the Constitution. The question at once
arises: is there any anbiguity in section 2 as it now stands
which requires a reference to the original Bill for its
solution ? Having regard to the state of the law as it
exi sted before this Act was passed, nanely, that by the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 49 of 57

rules of all Hi gh Courts an advocate of one H gh Court could
only "appear and plead" in another High Court if he could
obtain the pernission of the Chief Justice’ of the latter
Court the mschief that followed fromthese rules and was
unprovi ded for, namely, that even em nent advocates were.
not accorded such perm ssion for no apparent reason and. the
fact that the object of this Act, as indicated in the ful
title and the non-obstante clause in section 2 was
undoubtedly to renedy this defect. So far as the Suprene
Court advocates were concerned- all which circunstances are
to be taken into consideration in construing an Act as
stated in Heydon's case (1) and finally the legislative
practice of using the words "to practise" in their ordinary
dictionary neaning, as | have explained already, | find no
anmbi guity whatever in the operative part of section 2. The
meaning and intent of the section appear to nme reasonably
plain and | do not consider it necessary to have recourse to
the original Bill at all to ascertain the nmeaning and intent
of the words used in the section. It is wong to inmagine or
create anbiguity and then to call in aid the original Bil
and to speculate as to theintention of the Legislature.
Agai n, assuning that -the original Bill has to be
| ooked at in ascertaining the meaning of section 2, | do not
derive any assistance fromthe nere circunstance that clause
(a) of the proviso /which appeared in the original Bill does
not find a place in the Act as it finally energed from the
| egislative anvil. The nmere fact that™ that proviso was
onmitted fromthe Act \as finally passed does not by any neans
lead us to the conclusion that the construction put upon the
section by the petitioner Aswini Kumar ~Chosh nust be
correct. There is no reason to assume that the
(1) (1584) 3 Co. Rep. 7b.
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legislators read the words"to Practise" as meaning "to
appear,- act and plead" If they read the words to nean " to
appear and plead only, which is the anbit and scope of the
profession of Suprene Court advocates under the rules of
this Court and of the Original Side advocates of those two
Hi gh Courts then, in so far as the proviso purported not to
extend the application of the section -to "'acting" the
Oiginal Side it was wholly wunnecessary and  may have
accordingly been deleted as not bei ng necessary. Fur ther
if the intention was to give the Suprene Court advocates a
right to appear and plead only in any H gh Court in any  of
its jurisdictions, then the proviso, in. so far _as it
pur ported not to extend the section to  pleading t he
Ori gi nal Side of those two H gh Courts, could not be
retained. If, therefore, the intention of the operative part
of the section was that the Suprene Court advocate would
have the right only "to appear and plead", which is
consonant with the functions of a Suprenme Court advocate and
al so co-extensive wth the rights of the Oiginal Side
advocates of the Calcutta and Bonbay Hi gh Courts under the
rul es, the proviso had to be deleted in full and, therefore,
no argunent can be founded the fact of such del etion. We
have, therefore, to construe the operative part of the
section by reference to the intention we can gat her
primarily fromthe [ anguage used in the section and other
parts of the Act itself.

The Legislature which enacted the statute was
wel | aware of the state of the law as enbodied in the rules
of different H gh Courts preventing an advocate of one High
Court from as of right, " appearing and pleading in
another Hi gh Court of which he Was not an advocate. The
m schief of wthholding of the permission by the Chief




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 50 of 57

Justi ces no better ground than the absence of reciprocity
between the High Courts was notorious. The Act set out to
renmedy that nischief as is obvious fromthe full title and
the non-obstante clause in section 2 of the Act as | have
herein before explained. It was known to the Legislature
that an advocate was by Order 1, rule 2, of the Suprene
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Court Rules defined as a person entitled only "to appear and
pl ead" before the Supreme Court, that under Oder |V, rule
11, no person coul d appear as an advocate unless instructed
by an agent and that under Order IV, rule 30, such an
advocate could in no circunstances "act" as an agent, In
short, the Legislature knew that the scope or anbit of the
Suprenme Court advocate’s profession was only "to appear and
pl ead". Wth all this know edge the Legislature enacted
section 2 authorising every advocate of the Supreme Court
"to practise as of right in any H gh Court”. Applying the

dictionary neaning to the word "practise," the section
aut horises every Suprenme Court advocate "to exercise his
profession “as of right in any H gh Court". The scope and

anbit of the Suprene Court advocate’s profession being only
"to appear and plead" there can be no escape from the
conclusion that the section authorises the Suprene Court
advocate only "to appear and plead" in any H gh Court. The
reasoning is the/'same as that adopted or involved in the
Pat na case referred to above. An advocate of the Patna High
Court was, wunder its rules, entitled "to appear, act and
pl ead" in that High Court. When section 4 of the Lega
Practitioners Act authorised such advocate "to practise" in
the subordinate Court it was held in the Patna case to nean
that the advocate could do all that he could doin the Hgh
Court, namely, "appear, act and plead". The words "to
practise" were held to cover all “these activities not
because those words had that invariable ,neaning but because
those words had that meaning only in relation to advocates
who -by the rule of the High Courts were entitled "to
appear, act and plead In short, the content of those words
varies with the anbit and scope of the profession of the
advocate with regard-to whomthey are use a parity of
reasoni ng, the Suprene Court advocate being -entitled only
"to appear and plead", when section 2 authorised him "to
practise" in any High Court, it must be taken to have neant
that he was authorised to do in the High Courts all that he
was entitled to do in the
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Supreme Court, nanely, "to appear and plead" only. Thi s
construction appears to me to be quite |ogical and
calculated to give effect to the object of the Act. It

brings about a cl ose approxi mati on between the non-obstante
cl ause and the operative part of the section which should be
the aimof every well drawn statute.

It is asked: bow can a Suprenme Court advocate
who can only "appear and pl ead" when he is instructed by an
agent, "appear and plead” in any H gh Court where there -are
no Suprenme Court agents to instruct him ? This, in . ny
opinion, is taking an extrenely narrow view of the matter.
The Suprene Court advocate’s profession being confined only
to appearing and pleading, when he is authorised "to
practise", i.e., to exercise his profession in any High
Court, he must carry with himhis professional Iimtations
but nust be governed by those rules of High Courts which
regul ate the practice of advocates who can only " appear
and plead" in the H gh Courts, for he cannot practise in
vacuo. Seeing that there are persons authorised "to act" in
every H gh Court who may instruct another advocate, no
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practical difficulty can arise in the way of the Suprene
Court advocate appearing and pleading in the H gh Court.

Under Ch. I, rule 38, of the Calcutta Original Side Rules a
Barrister advocate of any other High Court or an Oigina

Si de advocate of Bonbay is pernmitted to "appear and pl ead"
in the Oiginal Side of the Calcutta H gh Court wth the
perm ssion of the Chief Justice. Surely, nobody has ever
suggested that such a foreign advocate nust carry with him
an instructing advocate or attorney of his own court who is
conpetent to act in order to instruct himwhen he appears
and pleads in the Calcutta High Court. He is instructed by
an attorney of the Original Side of the Calcutta Hi gh Court
wi thout any difficulty. ‘Sane renarks apply when an Origina

Side --advocate of Calcutta goes to appear and pl ead t he
Oiginal Side of Bonbay under Ch. 1, rule 6, of the Bonbay
rules, for surely such an advocate does not carry a Calcutta
attorney with himbut is quite satisfactorily
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instructed by a Bonbay attorney. An Oiginal Side advocate
of the Calcutta or Bonbay H gh Court who cannot appear t he
Oiginal ~Side unless instructed by an attorney can and
frequently does appear and pl ead the Appellate Side t he
instruction of an advocate of the Appellate Side who being
entitled to act can instruct the Oiginal Side advocate to
appear and plead. If we adopt this construction, the Act
becormes workabl e, but' if we adopt the construction suggested
by the petitioner, then the Suprene Court advocat es

practising in H gh Courts by virtue of the Act will becone
freel ances creating  chaos and confusion as I shal
hereinafter nore fully explain.~In my opinion there is no
substance at all in this objection of the petitioners.

It is next pointed out that the result of this
construction will be to make the new right -illusory .in that
a Suprene Court advocate will not be entitled to "act" even
the Appellate Side of a High Court where he is not enrolled
and such a result will mlitate against the principle of the

unification of the Indian Bar. This objection is obviously
based the assunption that the object of this Act is to
bring about such a drastic and far reaching result. There
is no warrant which | can see for any such assunption. I
have al ready nentioned that the point of controversy thi's
subj ect was that an advocate the roll of one H gh Court
could not as of right "appear and plead" in other H gh
Courts but had to depend the good graces of the Chief
Justices of such other Hi gh Courts who frequently. withheld
the requisite permission even to very. eninent advocates.
There was hardly ever any clai mnmade by an advocate of one
Hi gh Court "to act" as an advocate of another Hi gh Court of
which he was not an advocate. The limted object of /this
Act appearing from its full title and the non-obstante
cl ause as expl ai ned above was to renedy only this particular
defect by providing that an advocate of the Suprene | Court

woul d be entitled as of right "to practise", i.e., exercise
his profession, i.e., "to appear and plead", in any High
Court even though
85
he was not ' the roll of that H gh Court.

This certainly was an inportant step in the process of
bringing about wuniformty in the Indian Bar, for it did
bring into,: being a category of advocates who m ght "appear
and plead" in all Court’s throughout India and form the
nucl eus of an all India Bar. Mre than this was not wthin
the scope and object of this Act as | apprehend it. To
adopt a construction which will permit a Suprene Court
advocate who is also enrolled in the Hgh Court of, say
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Travancore-Cochin in the south or off the State popularly
called Pepsu in the north, to go and "act" in the Oigina
Sides of the Hgh Court of Calcutta or Bombay which the
advocates of those H gh Courts cannot do, will lead to no
end of confusion as will be explained nore fully hereafter
and that consideration alone should induice me to discard
the -petitioners’ construction and adopt a construction
which will not give rise to practical inconvenience.

It is pointed out that while this construction
may bring about a perfect approximation between the non-
obstante clause and the operative part of section 2 by
entitling only foreign Supreme Court advocates "to appear

and plead" in any High Court as of right,, it runs counter
to the concluding words of the operative part of section 2,
nanmely, "whether or _not he is an Advocate of that Hi gh

Court", for, it is urged, those words clearly indicate that
the section purports to confer a Suprene Court advocate
the right to practise not only in a H gh Court of which he
is not an advocate, but also to give himsone right in rela-
tion to his own H gh Court. The Court bel ow has held that
the words "whether or not" are not quite apposite and that
what was meant was that a right was given to every Suprene
Court advocate "to practise" in any High Court even if he
was not an advocate of that Hi gh Court. "In other words, the
Act itself gives a right to the Suprene Court advocate to
practise as of right /in any Hi gh Court and that being so it
was immaterial to consider whether he was an advocate of a
particul ar H gh Court or not, i.e.,
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irrespective  of his -being or not being an
advocate of that High Court. | aminclined to agree wth
this view Let ne, however, test the soundness of the view
propounded by the petitioner the strength of the words
"whether or not etc." Take the case of an advocate @ of the
Madras Hi gh Court. Under the rul'es of the Madras H gh Court
be is entitled "to appear, act and plead” in all its
jurisdictions. When such an advocate is enrolled as an
advocate of the Suprenme Court, section 2 of the Act, as
construed by the petitioner, really gives himno additiona
right inrelation to his own High Court, for already -he is
entitled "to appear, act and plead" there. That is the
position also wth regard to the advocates of all High
Courts, other than the Hi gh Courts of Calcutta and Bonbay in
the matter of their right to practise in their respective
High Courts. Seeing that the advocates of 18 H gh Courts
did not in fact get any new right in their respective High
Courts, it cannot reasonably be said that the object of the
Act was to give any right to an advocate of ‘a particul ar
Hi gh Court in respect of his own High Court. It is pointed
out that an advocate enrolled the Appellate Sides of the
Bonbay and Calcutta H gh Courts is not, as of right,
entitled to appear, act and plead the Original Side and
the object of the Act was to give those Appellate Side
advocates of the Calcutta and Bonmbay High-Courts  some
additional rights in the Oiginal- Side of their own High
Courts. In view of the fact that the Act gives no
additional right to the advocates of any of the 18 High
Courts in relation to their respective High® Courts it is
difficult to imagine that the object of the Act was to
bestow sone special favours only the. advocates of the
Appellate Sides of the Calcutta and Bonbay H gh Courts.

Therefore, it appears to nme that the words "whet her or not
etc." read in the light of the purpose of the Act appearing
from the full title and the non-obstante clause only

enphasise that the object was to give the Suprene Court




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 53 of 57

advocate a statutory right to practise in any H gh Court
87

of which he was not an advocate, irrespective of his other
rights, if any. It is a newright given by the Act proprio
vigore to a class of foreign advocates. Further, if the use
of the words "whether or not etc.” nmust necessarily nean
that the object of the Act was to give a special right to an
Appel late Side advocate of the Calcutta and Bonbay High
Courts in relation to his owmn Hgh Court it does not
necessarily follow that the words "to practise" nust be
gi ven such a wi de nmeaning as would al so cover acting, for if
the words’ "to practise"” are read as extending only to
appearing and pleading, even then the Appellate Si de
advocates of the Calcutta and Bonbay H gh Courts would get
sone additional right in their own H gh Courts in that they
becorme entitled by virtue of their position as Suprene Court
advocates "to appear and pl ead" the Original Side wthout
having ~to take steps under the respective rules of those
H gh Courts to entitle themto appear and plead the

Original ' Side. In this view of the matter also the con-

cluding words "whether or not etc. " cannot affect the

construction put by ne the operative part of the section
Even if I amwong in adopting the foregoing

line of reasoning, the petitioner will yet have to neet an
alternative construction which has commended itself to the
| earned Judges of the H gh Court and my |earned brother
Mukherjea, and which | amalso prepared to accept as a
cogent alternative. The Act authorises every  advocate of
the Supreme Court as of right " to practise in any High
Court. The use of the words "to practise "“in relation to
an advocate clearly indicates that he is'to exercise the
prof ession of an advocate. To exercise the profession of an
advocate in a High Court nust involve the observance of the
rules of practice of "that High Court. It is wurged that
this construction anmounts, in reality, to adding words to
the section, namely, as an advocate of that Court" or
"according to the rules of that Court."” This contention is
f ounded a clear msaprehension, for | amreally not adding

anyt hi ng at
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all but I amonly stating what is inplicit in the
section as it stands., In other words, | am-construing the
words of the section and ascertaining its true nmeaning and
i mport. The necessary inplication of the fact that the

Supreme Court advocate is to exercise his profession in any
H gh Court may well be that he becones entitled to do
what ever an advocate (if that particular H gh Court can do
under the, rules of practice of that H gh Court.| Thus . when
the Suprenme Court advocate goes to practise in t he,
Appellate Side be will be entitled to act and plead as an
Appel | ate Side advocate does and when he goes to practise in
the Oiginal Side he will only plead as an Oiginal Side
advocate does and in either case be nust abide by the
rel evant rules, for he nust practise. as an advocate of the
particul ar H gh Court does, nanely, under and subject to the
rul es. Nobody has ever suggested that an advocate or vaki
authorised to practise in subordinate courts or in any other
H gh Court under section 4 of the Legal Practitioners Act
was not bound by the rules of the Court where he went to
practi se.

It is argued that the rules of the H gh Courts of
which the Supreme Court advocate is not an advocate
cannot in ternms apply to himwhen he chooses to exercise the
right given to himby the Act, for those rules apply to the
advocates of those High Courts. This again, | conceive, is
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taking a narrow view of the matter. The rules of the High
Court certainly apply to the advocates entitled to practise
in that H gh Court and when an Act invests an advocate, who
is not an advocate of a particular Hgh Court, wth the
right to practise in that Hi gh Court, for all intents and
purposes such an advocate becones, as it were, a statutory
advocate of that Hi gh Court and as such becones invested
with the rights as well as the obligations of an advocate of
that, Court. |In other words, the Act proprio vigore nakes
hima person entitled to practise in that Court and as such
amenabl e to and governed by all the rules applicable to and
regul ating the practice of persons entitled "to
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practise in that Court, except, of course, such of the rules
as are contrary to, i.e., destructive of this new statutory

right and which nmust, therefore, as regards him be deened
to be inoperative.  Surely the Suprene Court advocate cannot
practise in vacuo. To accede to the contention of the
petitioner is to say that a body of professional nen,
nanel y, the Suprenme Court advocates, have been let |oose "to

practise", i.e., to "act and plead"” in all H gh Courts in
al | their jurisdictions wuntranmelled by any rules of
practice--a proposition which, in nmy opinion, ha-, only to
be stated to be rejected.” It is fraught with grave dangers
and, at any rate, wll inevitably lead to practica
i nconvenience and to no end of utter confusion. If that
view were accepted the Suprenme Court advocate wll be

entitled to walk in.and wal k out of the H gh Court in any
costume that his fancy may choose: He may throw to the
wi nds the rul es of precedence of “advocates including that of
the Advocate-General. According to the rules  of the
Oiginal Side of Calcutta an attorney is authorised to cause
service of notice of motion and chamber ~sumons ' but the

opposite party will not be bound to accept service from the
Supreme Court advocate who is not so authorised. Accordi ng
to the Calcutta Oiginal Side rules an attorney is
personal |y responsible for the requisition fees, deposition
fees etc., but a Suprene Court advocate acting in the
Oiginal Side will not be so responsible at all.” Nor wll

the H gh Court be able to get at the Suprene Court _advocate
to realise the fees if he is not to be governed by the rules
governing the conduct of persons who act the Oigina

Side.” The attorneys acting - in the Original Side cannot
charge the client wth a pice over and above the fees
prescribed in the rules of taxation as between attorney and
client but a Supreme Court advocate acting in the Oigina

Side, not being in terns bound by the taxation rules, wll

be free to fleece the client to any extent he can. The
attorneys being officers of the Court are under . the  rules
and the Letters Patent anenable to the di sci plinary
jurisdiction of the H gh
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Court but a Suprenme Court advocate may with inpunity  snap
his fingers at the H gh Court, for under no provision of |aw
as it exists except section 2 of the Act can the Hi gh Court
exercise disciplinary jurisdiction such advocates. It is
unnecessary to multiply instances of confusion. This one
consi deration of inconvenience and confusion is enough to
di scard the construction sponsored by the petitioners’ for
the true rule of construction is that if two constructions
are possible, that which-leads to absurdity and brings about

practical inconveni ence and encourages confusion and chaos
must be eschewed. Neither of the two constructions
suggested by me will have any such consequence and either of

them will nake the section workable in practice and at the
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same time acconplish a considerable nmeasure of wunification
of the Indian Bar. The petitioners see the difficulty and
to get over it suggest that the Supreme Court advocate
practising in a Hgh Court will and can be bound by the
existing ordinary rules of practice except those that
prevent himfromacting and pleading or that the H gh Court
-may frane separate rules for the Supreme Court advocates
practising before them This very concession at once gives
away the whole case of the petitioners. As | have already
stated clause 9 of the Letters Patent enpowers the High
Courts to approve, admt and enrol advocates, vakils and
attorneys and such advocates, vakils and attorneys -1
enphasise the word " such "are authorised to appear in the
High Courts and to plead or to act or to do both according
to the rules made by the High Courts. The High Courts’
rul e-maki ng power as to enrolnment of advocates, vakils and
attorneys and their respective functions and powers is thus
quite ~clearly confined to advocates, vakils and attorneys
admtted and enrolled by them and does not and cannot extend
to Supreme- Court advocates who are not their rolls.
Section 119 of the Code of G vil Procedure excludes the
application of the rules of practice relating to advocates
and pleaders from Oiginal Side of Hgh Courts unless
adopted by them by rul es franed
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under the Letters Patent which,as already 'stated, governs
only their own advocates. The Supreme Court -of I|ndia, under
article 145, can only make rules for- regul ating generally
the practice and procedure of the Suprenme Court including
rules as to the persons practising before it. That article
does not authorise the Suprenme Court to nmake rules  regul at -
ing the practice and procedure of H gh Courts or the
conditions subject to which the Supreme Court advocates may
practise before the High Courts. The Act we are considering
does not confer any power the H gh Courts to frame rules
subj ect to which the Suprenme Court advocates shall exercise
in the Hgh Court their newly acquired statutory right under
this Act. The Bar Councils’ rul e-naking power under section
15 is Ilimted only to High Court  advocates, clause (b)
havi ng been superseded by, section 2 of this Act. There is,
therefore, no provision of |aw except section 2 itself which
will enable the Hi gh Courts to prescribe any rules of
conduct ’'for the Supreme Court advocates or to oblige them
to conformto any rule of practice when they go to practise
in any Hgh Court. Therefore, if we accept either of the
two constructions suggested by ne it wll prevent this
absurd and undesirable result, for then the Suprene Court
advocates when they go "to practise in any Hi gh Court _will
appear and plead or, alternatively, do what an. advocate of
the H gh Court can do, and in either case be subject'to the
rel evant rules by which the advocates of the particular H gh

Court are bound. |If that were not the neaning of section 2,
then the Supreme Court advocates will be untrammel | ed by any
rule of practice at all. Furt her, the petitioners’

construction, even if the H gh Courts have power to nmake
rules with regard to Suprene Court advocates practising
before them any the | east obligation or restriction inposed
by such rul es the Supreme Court advocates by way of making
them personally liable for any fees etc., or bringing them
under the disciplinary jurisdiction or the Hi gh Courts wll
certainly be

92
challenged as a fetter placed their statutory right to
practise, in the H gh Court and as such not binding ton

them Finally there will be two sets of rules, nanely, the
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existing rules governing the attorneys who act the
original Side and sone new rules to be made for the suprene
Court advocates who may choose to act the Original Side.
The resulting creation of a now and distinct class of actors
inthe Original Sides of the two High Courts will indeed be
a sad commentary the supposed intention of the Legislature
to achieve wuniformty and unification of the Indian Bar
The petitioners’ construction nust, therefore, be rejected.

It is next said t hat this alternative
construction the rights of a Suprene Court advocate will
vary fromH gh Court to H gh Court and that will not be con-
sistent with the policy of uniformty underlying the Act.
In the first place it is an assunption, w thout any warrant,
that the Act was out to achieve perfect symetry and
uniformty of the kind which we nmay consider desirable.
Secondl y, no serious inconvenience will followif the rights
of a Suprene Court advocate vary fromH gh Court to High
Court. ~The status and rights of advocates of different Hi gh
Courts| do vary under their respective rules and such
variation has existed of “or long tine wi t hout any
i nconveni ence. This Act does not at all purport-to
elimnate those differences anongst the advocates of the
di fferent H gh Courts which wll vyet continue. The
construction sought to be put the section by the
petitioner Asw ni /Kumar Ghosh will, therefore, only create
fresh differences by bringing into being a new variety of
practitioners who will have yet different rights in all the
Hi gh Courts. the ot her hand, the construction suggested
above will cause the least possible inconvenience and at the
sane time renedy the long-, standing grievance of . advocates
of Hgh Courts account of the bar “against their "
appearing -and pleading" in H gh Courts of which they are
not advocates by authorising them after being enrolled
as Supreme Court advocates to do so as of right and
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wi t hout the necessity of their obtaining the sanction of the
Chief Justices of the Hgh Courts concerned. The Act
permts -a well defined body of professional nen, nanely,
the Suprenme Court advocates, to exercise the profession of
an advocate in any H gh Court. That this certainly was a
forward step in achieving uniformty cannot possibly be
deni ed. Not hi ng nore was within the purview of the Act as
expressed in its full title and the non-obstante cl ause.

Finally, reference is nade to the proviso as it
now appears in section 2 and it is clainmed that the word
"practise" in the operative part of the section nust nean
"appear, act and pl ead" because that word as  appearing in
the proviso obviously has that meaning, and reliance is
pl aced the rule of construction that the same word should
be given the same neani ng wherever it occurs in the Act.
Al that this proviso says is that nothing in this- section
shall be deened to entitle a post-Constitution Judge who
m ght be -an advocate of the Suprene Court to practisein a
Hi gh Court of which he was at any time a Judge, if he had
gi ven an undertaking not to practise there after ceasing to

hold office as such Judge. |In other words, all that the
proviso does is to say that the right created by the section
shall not extend to a Tudge if he had given an undert aking
not to practise in that Court. 1In the first place this

proviso was wholly redundant in view of the constitutiona
prohi bition contained in article 220. Further, the | anguage
of the proviso is inept inthat it seens to suggest that if
such a Judge had not given an undertaking he would be free
to practise which certainly is contrary to article 220.
Finally there is no difficulty in giving to the word
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"practise" occurring in the proviso the sane general neaning
given to that word in the operative part of the section
nanely, "to exercise the profession". It is said that if
the words "to practise" mean only "to plead", then a post-
Constitution Judge after his retirement would be entitled

"to act" in the H gh Court of which he was at any time a
Judge. There is no force in this argunent because such Ib
Judge
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will be prevented fromacting and pleading anywhere by

virtue of the provisions of article 220 of the Constitution.
It is, therefore, not-necessary to give the word "practise"
the wi der neaning contended for by the petitioner Asw ni
Kumar Ghosh. W nust al so renmenber that the general rule
relied upon may be excluded by the subject, or context.

For~ reasons. stated above, whether we
adopt one or theother nethod of construction suggested
above, /in.ny opinion,, this petition cannot succeed and nust
be dism ssed.

Appeal all owed.
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