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PETI TI ONER
MUNI Cl PAL BOARD MAUNATH BHANJAN

Vs.
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SWADESH

COTTON M LLS CO. LTD. & CRS.

DATE OF JUDGVENT28/ 01/ 1977
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SHI NGAL, P.N

BENCH

SHI NGAL, P. N
CHANDRACHUD, Y. V.

Cl TATI ON:
1977 AI'R 1055 1977 SCR (2) 865
1977 SCC (1) 875

ACT:

U P. Minicipalities Act, 1916, Ss. 131(3), 134(1.) &
(2), 135(2) and 300--Draft rules for levying octroi not
changed after publication u/s 131 (3)--Wether their Re-
publication necessary on ner e reduction of t ax
rates--Re-publication only of reduced tax rates, whether
violates S. 300 and the Ceneral C auses Act. S. 23--Resol u-
tion u/s 134(2), whether rendered nugatory if passed before
publication of  rules--Notification u/s. 135(2), whet her
requires specific reference to section

HEADNOTE:

In 1968-69 the respondent was constructing a textile
factory within the area of the appellant Board, and obtai ned
exenption fromthe levy of octroi on its inconming building

material on the ground that it was a new concern. It then
started bringing nore articles withinits prem ses with the
result that octroi was demanded fromit. The Board got

perm ssion fromthe State Government for realising the sane.
In a wit petition by the respondent to challenge the |evy,
the H gh Court struck down the inposition of octroi on three
grounds:
| . The provisions of Ss. 134(1) and 300 of
the Act and S. 23 of the CGeneral O auses Act
were violated owing to publication only of the
tax rates and not the draft rules for the |evy
of octroi.

I1. The resolution of the'Board u/s 134(2)
could not authorise the inposition of tax
as it was passed before the publication  of
the rul es.

I1l. No notification was published as required
u/'s 135 (2).
Al'l owi ng the appeal by special |eave, the Court

HELD: 1. The draft rules were once published as required
by sub-s. (3) of s. 131, and as only the rates had been
reduced and the rules had not been nodified, it was not
necessary to re-publish them [868 A-F]

Muni ci pal Board, Hapur v. Raghuvendra Kripal & Os.
[1966] 1 SCR 950 and Raza Butand Sugar Co. Ltd. v. Minicipa
Board, Ramput, [1965] 1 SCR 970, referred to.

2. The Resolution dated June 20, 1950, could authorise
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the inposition of the tax fromJuly 15, 1950, although it
was passed before the publication of the rules. The resol u-
tion was not rendered nugatory and it was not necessary for
the Board to pass another one. [868 G H

3. It is the nature of the notification which is deci-
sive of the section under which it has been issued and it
would not matter if it did not make a specific reference to
sub-section (2) of section 135 and nade a reference to
Section 300 instead. [869 B

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Givil Appeal No. 527 of 1976.
Appeal by ~Special Leave fromthe Judgnent and O der

dated the 26-3-1976 of the Allahabad H gh Court in Civi
Msc. Wit No. 6277 of 1974.
866

L.N. “Sinha, Sol. Ceneral, S.C. Agarwala and V.J.
Francis for the Appellant.
Yogeshwar Prasad and (M-ss) Rani Arora for Respondent No. 1
O P. Rana for Respondent No. 2.
The Judgrment of the Court was delivered by

SHI NGHAL, J. This appeal by special leave is directed
agai nst the judgnent of the Allahabad H gh Court dated March
26, 1976. It relates to the validity of the inposition of
octroi wth effect fromJuly 15, 1950, on certain goods
brought wi thiin the Maunat h -~ Bhanjan Minicipality, hereinaf-
ter referred to as the Board.

The challenge to the inposition was nade by the Swa-
deshi Cotton MIls Conpany Ltd., hereinafter referred to, as
the Conpany. The Conpany started constructing a textile
factory, a part of which, at any rate, fell within the area
of the Board. It applied for and obtai ned exenption from
the levy of octroi onits building material on the ground
that it was a new concern. It however started bringing
nore articles within its prem ses, and the Cctroi Superin-
t endent nmade a demand for a paynent octroi on June 25,
1969. The Conpany tried to avoid the |levy on the basis of
the order of exenption, but the Executive O ficer ~of  the
Board repeated the demand on May 30, 1970 -and June 16, 1970.
The Board also wote to the State Governnent for perm ssion
to realise octroi fromthe Conpany. The Governnent gave the

perm ssion to realise the tax. The Conpany thereupon
chall enged the levy of the octroi-in the Hgh Court by a
wit petition. The High Court took the view that the
initial inposition of the octroi was illegal, allowed the

wit petition, and issued a mandanus directing the Board not
to realise the tax. The Board feels aggrieved and has
cone up in appeal to this Court.

It appears that the Conpany took four grounds for
chal l enging the Ilevy of octroi, but the Hi gh Court exam ned
only the following ground, as it took the view that it was
enough for the Conpany’s success in the petition, and did
not exam ne the other grounds, --

"that the procedure prescribed for the
i mposition of
taxes by munici pal boards under sections 131
to 135 of the
UP. Minicipalities Act, 1916, was not fol-
| owed by the
Muni ci pal Board."

Counsel for the parties have accordingly confined their
argunents to the finding of the High Court in favour of the
Conpany on this ground.
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As the ground on which the Conpany has succeeded is quite
general and vague, we asked counsel for the parties to refer
to. the precise plea in that respect, in the wit petition.
They coul d however only invite our attention to3 ground No.
6 of the wit petition where the Conpany has nerely stated

that the inmposition of octroi was void and illegal "because
mandat ory provisions for inposition of octroi tax as provid-
ed in the UP. Minicipalities Act has not been followed." It
is therefore obvious, and has not been disputed before us,
that the

867

Conpany took a very vague ground to challenge the validity
of the inposition of octroi, and left it to the H gh Court
to enbark on a roving and fishing inquiry, on the off chance
of finding some violation of the so-called "mandatory provi -
sions for the inposition of octroi." It has not been disput-
ed beforeus that the H gh Court undertook such an inquiry
and struck down the inposition on the follow ng ground, --

(1) The draft rules for the levy of the
tax were not published, and only the rates of
octroi were published, so that there was
violation of the provisions of section 23 of
the General O auses Act and sections 134(1)
and 300 of the Act.

(2) The order of the District Magistrate,
whi ch was equival ent to the special resolution
of the Board under sub-section (2) of section
134 was invalid as it was passed on June 20,
1950, while the rules were finalised and pub-
l'ished on July 15, 1950.

(3) There was no "foundation or basis" of
the notificationunder section 135(2) and no
such notification was published.

Counsel for the Conmpany however strenuously argued that
there was no conpliance with the provisions of sections 131
to 133 al so, and nade a reference to the decisiions in Minic-
i pal Board, Hapur v. Raghuvendra Kripal and others(1) and
Raza Bul and Sugar Co. Ltd. v. Minicipal Board, Ratnpur(2),
for the purpose of show ng that parts of sections 131 to 134
were mandatory, and had to be followed. W find that  the
H gh Court has.categorically stated that the Conpany did not
assert that sub-sections (2) and (3) of section 131 had not
been conplied with, and that there was "no dispute regarding
conpliance with the provisions of section 131."

The High Court has also stated that the COrpany "has not
asserted. that any of the provisions of section 132 has not

been followed.” It has further stated that there was "no
conpl aint of non-conpliance with the provisions of section
133 also." There was thus no challenge to the validity @ of

the inposition of octroi on the, ground that there was no
conpliance with the provisions of sections© 131, 132 and 133
and we are not called upon to exami ne the ‘argunment that
there was non-conpliance with the provisions of those sec-
tions. There was al so no dispute in the High Court that
"t he Muni ci pal Board was conpetent to inmpose octroi tax."
We shall accordingly exanmi ne the three grounds, on which the
Hi gh Court has held the inposition of octroi as invalid, in
thi s background.

Ground No. 1. The High Court has held that there was
no previous publication of the draft rules for the levy of
oct r oi and that only the rates of octroi were published.
So that there was breach of the provisions of sections
134(1)and 300 of the United

(1) [1966] 1 S.C. R 950.

(2) [1965] 1 S.C. R 970.
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Provinces Miunicipalities Act, 1916, hereinafter referred to
as the Act, and section 23 of the General C auses Act. It
will be recalled that the High Court has found that the

Conpany had not chall enged the inposition of octroi on the
ground that there was non-conpliance with the provisions of

sections 131 to 133. It cannot therefore be disputed that
the draft rules were published as required by sub-section(3)
of section 131. Moreover we find fromthe affidavit which

has been filed on behalf of the Board that its Oficer
incharge wote to the prescribed Authority on January 9,
1950, that the draft rul es had been published in the "San-
sar" on Novenber ‘1, 1949, and nay be sancti oned. A copy of
that letter has been placed on the record. It may also be
nmentioned that the Oficer Incharge wote to the Comi ssion-
er intimating that only two objections had been received
whi ch were for reduction of the tax, and that after consid-
ering them the rate of the tax had been reduced from
Rs.1/8/- to Re. 1/- per maund, and the necessary anendnent
had~ been nmmde in the rate chart. An objection was also
received fromthe ~Shoe Makers’ Association, and the Comm s-

sioner directed that if the Board wanted to nmake any
nodi fication, ~ it nay again publish the nodified proposals.
This was done on February 14, 1950, but as only the rates
had been reduced, and the rules had not been nodified, it
was not necessary to republish-the draft rules. The Pre-
scribed Authority accordingly  sanctioned the sane on Apri

1, 1950, under section 133:. The rules were forwarded to
the Prescribed Authority on April 26, 1950, and wer e
published in the State Gazette dated July 7, 1950. It was

stated in the notification that the rules were published
under section 300 of the Act, which required their previ-
ous publication, but there can be no doubt that it was a
notification under sub-section (2) of section 135 as it was
issued after receipt of the Board s special resolution in
pursuance of the sanction of the Prescribed Authority, and
it was directed that the rules shall take effect from July
15, 1950. It is therefore futile to contend that the rules
were not made in accordance with the provisions of sections
134(1) and 300 of the Act and section 23 ~of the ‘Genera
Cl auses Act which requires certain conditions to be ob-
served in regard to the nmaking of —rules after previous
publicati on.

Ground No. 2. It is not in dispute that the specia
resolution for the inposition of the tax was sent by -the
O ficer |Incharge of the Minicipal Board on-June 20, /1950,
stating that July 15, 1950. had been fixed for the |levy /of
the tax. It is true that the rules werel published under the
notification dated July 7, 1950, but that would not neces-
sarily lead to the conclusion that the resolution dated June
20, 1950, was rendered nugatory, or that it was necessary
for the Board to pass another resol ution. The notification
shows that the authority concerned not only ' published the
resolution by its notification dated July 7, 1950, but also
stated that they shall take effect from July 15, 1950,
which was the date fixed by the resolution dated June 20,
1950, for the inposition of the tax. There was therefore
no justification for taking the viewthat the resolution
dated June 20, 1950 could not authorise the= inposition of
the tax fromJuly 15, 1950, merely because it was passed
before the publication of the rules. At any rate any techni-
cal defect in the date of the resolution could not have
869
the effect of making the inposition void in the facts and
ci rcunmst ances of this case.
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G ound No. 3. As has been shown, the notification dated
July 7, 1950, which was published under section 300 of the
Act, was, in fact and substance, issued under the authori-
ty of sub-section (2) of section 133, and it would not
matter if it did not make a specific reference to that sub-
section and nade a reference to section 300 instead. The
Hi gh Court therefore erred in thinking that there was no
notification under-sub-section (2) of section 135 at all
It is the nature of the notification which is decisive of
the section under which it has been issued, and we have no
doubt that the inmpugned notification was really issued under
sub-section (2) of section 135.

We have thus no doubt that the notification had really
been issued in conpliance with the requirement of sub-sec-
tion (2) of section 135 of the Act. That would attract
the application of sub-section (3) of that section which
provi des as fol lows, --

"135(3) Anotification of the inmposition of a
tax under subsection (2) shall be conclusive
proof that the tax has been inposed in accord-
ance with the provisions of this Act."

So when a probative effect had been given by |law making the
notification ~of the inposition of the tax as "conclusive
proof" that the tax had been imposed "in accordance wth
the provisions of the Act", no evidence could be allowed
to conbat that fact, and we have no hesitation in holding
that the inposition was according to-the |aw.

It is not disputed that Maunath Bhanjan is an industria
town, and ‘its Board was collecting octroi since July 15,
1950. The Conpany started the construction of its factory
in 1968-69, and, as has been stated, it applied for and
obtained exenption fromthe levy of octroi on its building
material on the ground that it was a new concern. The Board
granted the exenption on July 21, 1967, for a period of 10
years, and that fact was acknow edged in the Conpany’s
letter dated August 18, 1967. The Conpany prayed for the

conti nuance of the exenption even after that time Ilimt.
The State CGovernnment however granted the exenption for five
years. The Company started "inporting" /certain  other

articles, and the State Government ultimtely gave perm s-
sion to the Board on April 2, 1973 to realise octroi from
the Conpany with effect from May, 1974. The Conpany once
again applied for further exenption on August 14, 1973, but
wi t hout success. It is thus clear that, far fromhaving any
doubts about the validity of the inposition “and |evy  of
octroi, the. Conpany accepted the validity thereof and

prayed for exenption. It availed of that exenption, for
some years, and applied for its extension until as late as
August 14, 1973. It was only when further exenption was

refused, that the Conpany thought of filing the wit | peti-
tion. As has been shown, the Conpany did not, even then
venture to point out any reason why the inposition could be
said to be invalid, and nerely stated that the

870

"procedure" prescribed under sections 131-135 had not ~been
foll owed. That was far too vague a plea to justify investi-
gation and interference in the exercise of the extraordinary
jurisdiction of the High Court under article 226 of the
Consti tution.

The appeal is allowed, the inmpugned judgnent of the High
Court dated March 26, 1976, is set aside, and the wit
petition is dism ssed with costs.

M R Appeal al | owed.
871
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