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VWet her the income of  the assessee conpany which lets
out its assets tenmporarily is liable to tax as "profits and
gai ns of business” or "Incone from other sources"-Sections
10 and 12 of the Income Tax A rt

HEADNOTE:
%

The respondent, the assessee conpany, carried on
busi ness of manufacture of textiles. Fromthe year 1949, the
respondent started running into losses, resulting in the
stoppage of its manufacturing activity from Decenber, 1953.
In May, 1956, one of the creditors of the conpany filed a
wi nding up petition in the H gh Court. One mmjor creditor of
the respondent conpany, in exercise of its powers under an
English nortgage of the fixed assets of the conpany took
actual possession of the inmovable properties hypothecated
to the creditor. The Hi gh Court, wth the approval of the
assessee conpany and its creditors, evolved a schene
wher eunder the business assets of the conpany were let out
on a rent of Rs.2,50,000 per vyear. The |ease was for ten
years with option of renewal for another-ten -years. The
intention was that the wvarious creditors would be paid out
of the |ease noney. The | ease nmoney realised by the conpany
for the assessment years 1957-58 to 1959-60 was assessed by
the I ncone Tax Departnent under section 10 of the Incone Tax
Act under the head "Profits and gains of business”. But in
the subsequent assessnent years, the Incone Tax officer held
that incone fromthe |lease rent was liable to be assessed
under the head "Incone from ot her sources" under section 12
of the Act. The assessee conpany filed an appeal against the
order of the Incone Tax officer. The Conm ssioner upheld the
order of the Incone Tax officer. The assessee took the
matter to the Income Tax Tribunal. The Tribunal directed the
Income Tax officer to treat the incone arising out of the
letting out of the assets as 'business income’. The nmatter
then went to the High Court. The High Court held that the
i ncomre derived by the assessee conpany by way of the |ease
rent from the letting out of the assets during the years
ending 31st Decenber, 1959, 31st Decenber, 1960, 31st
Decenber, 1961 and 31st Decenber, 1962, is assessible to tax
under the head "profits and gai ns of business". Aggrieved by
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the decision of the Hi gh Court, the revenue appealed to this
Court.
390

Di smissing the appeal (as al so the connected petitions
for special |eave), the Court,
N

HELD: Whether a particular incone received by the
assessee as a result of the activities carried on by the
assessee is bhusiness incone or rental income depends upon
the mnner of the exploitation of the assets of the
assessee. It only varies fromthe facts and circunstances of
each case. In each case, the intention has to be gathered as
to whether the commercial asset was intended to be exploited
by the assessee or whether it was intended to be used by
letting it out for a tenporary period. Fromthe facts and
ci rcunst ances of the case, it appears that it was a possible
concl usion that the assessee intended that there should be a
tenporary suspension of the business for the purpose of re-
construction of the conpany and for that matter, there nust
be stopping of the user of the nmachinery by the assessee. It
was a tenporary |ease though for 10 or 19 years on renewal,
and after the expiry of the  period, the property reverted

back to the assessee. It is pre-domnantly a matter of
intention, which is an inference to be drawn from the
rel evant facts. Al'l the relevant facts, it appears, have

been considered by the Tribunal from the correct stand-
point. The Tribunal found that the intention was not to part
with the machine but to lease it out for a tenporary period
as a part of exploitation. In such circunstances, it cannot
be said that no business was carried on _and the income
derived fromthe nmachine |letting out was only arent inconeg,
and in the facts and circunstances of the case, it cannot be
said that such a finding was perverse or not sustainable.
The High Court was right in the viewit took. [398F; 399E-H
400A- B]

Conmi ssi oner of Excess Profits Tax, Bonbay City v. Shr
Lakshm Silk MIlls Ltd., 20 I TR 451; Conm ssioner of |ncone
Tax, West Bengal v. Calcutta National Bank Ltd., 37 |ITR 171
Narai n Swadeshi Waving MIls v.  Comm ssioner ~ of ~‘excess
Profits Tax, 26 ITR 765; Inland Revenue Conmmi ssioner V.
Broadway car Ltd, [1946] 2 AER 609; Conm ssioner of |ncome
Tax v. Shaw Wallace & Co., [1932] ILR 59 Cal. 1343 and New
Savan Sugar and Gur refining Co. Ltd. v. Conmm ssioner of
I ncome Tax, Calcutta, 74 ITR 7, referred to

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 689692
(NT) of 1975.

Fromthe Judgnent and order dated 8.5.1973  of the
Al'l ahabad High Court in Income Tax Reference No. 453 of
1971.
391

M ss A. Subhashini for the Appellant.

D.D. Gupta for the Respondent.

The Judgnent of the Court was delivered by

SABYASACH MUKHARJI, J. These appeal s by special |eave
arise from the judgnent and order of the Allahabad Hi gh
Court at the instance of the revenue. The Incone-tax
Appel l ate Tribunal, Bonmbay Bench, referred the follow ng
qguestion of law for the opinion of the A lahabad H gh Court:
(The question related to the assessnment years 1960-6 1,
1961- 62, 1962-63 and 1963-64).

"Whet her, on the facts and in the circunstances of
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the case, the income derived by the assessee
conpany by way of lease rent fromthe letting out
of its assets during the years ended 31.12.59,
31.12.60, 31.12.61 and 31.12.62 is assessable to
tax under the head 'Profits and gains of business’
or under the head ’'lIncone from other sources’?"
The assessee conpany was a limted conpany. It carried
on the business of manufacture of textiles. From 1949, the
assessee conmpany started running into | osses. At the end of
Decenber, 1953, the position was that as against the capita
of Rs.11,00,000 the accunulated liabilities of the assessee
conpany ampbunted to Rs.26,00,000. Because of this the
assessee conmpany stoppedits manufacturing activity from
Decenber, 1953. This state of affair continued till 21.5.56
when one of the creditors of the conmpany filed a
wi nding up petition-in the Hgh Court. Ms Industria
Fi nance Corporation, who was one of the major creditors of
the conmpany, had in exercise of its powers under an English
nortgage of the fixed assets of " the conpany taken actua
physi cal '‘possession of the i nmovabl e properties hypot hecat ed
to them Under Section 153 of the Indian Conpanies Act 1913,
the Hi gh Court with the approval of the assessee company and
the creditors evolved a scheme whereunder the business
assets of the assessee conpany were let out to Ms Cenera
Fibres Dealers (Pvt.) Ltd., Calcutta on Rs.2,50,000 per year
rent. The |ease was for ten years with-an option of renewal
for another ten years. The intention, it was contended, was
that the wvarious creditors would be paid out of the |ease
noney. The managenent  of the ~assessee conmpany was
transferred to a Board of Trustees appointed by the High
Court. The |ease noney realised by the assessee conpany for
assessment years 1957-58 to 195960 was assessed by the
Depart ment under Section 10 of the I|ndian
392
I ncome- Tax Act under the ‘head ’'Profits and gains of
busi ness’. But in subsequent assessnment years the |ncone-Tax
officer held that the incone fromthe | ease rent was l|iable

to be taxed under. the head ’incone from other  sources’
under section 12 of the Act. The assessee conpany took the
matter up in appeal. It was urged before the Conm ssioner

that the assets of the conpany were exploited and there was
no intention of the assessee to discontinue the business
activities. The assets of the conpany, were let to the
| essee with the principal object of liquidating a col ossa
liability and extricating itself fromfinancial crises. The
Comm ssi oner, however, upheld the finding of the Incone Tax
officer. The assessee conpany then took the matter to the
tribunal The Tribunal found:

1. There was nothing on record to indicate that the
assessee conmpany was fornmed to let out its plant and
machi nery on hire

2. On account of financial crisis, the assessee conpany
found it advantageous to |let out the nmachinery for a
tenmporary period of ten years to the | essee.

3. The assessee conpany was able to liquidate its
liabilities at the end of such period and regain the
physi cal possession of it assets.

4. The assessee conpany was able to persuade its
creditors not to make any distress sale of the
machi nery taken over by the Industrial Finance

Corporation with a view to sal vage the conpany from
its total extinguishnent.

5. At the end of the | ease period, the assessee conpany
did not dismantle the assets and did not sell away
or otherw se di spose of the assets.
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It appears that the maintenance of the assets by the
conpany neant that the conpany had intention to restart
manuf acturing of textiles. The Tribunal inferred that the
intention of the conpany in letting out its assets was to
exploit the comercial assets for the purpose of its
busi ness. The Income-Tax officer was directed to treat the
income arising out of the letting out of the assets as
busi ness i ncone.

The Hi gh Court noted in the Judgnent under appeal which
i nci -

393

dentally is reported in TR Vol. 106 (1977) at page 829 that
the assessee’'s case was that the incone received by it from
the | ease of the plant and machi nery was busi ness incone and
was |liable to be adjusted against the unabsorbed | oss of the
preceding year. It is here that the question arises. If it
was busi ness i ncome then the wunabsorbed loss of the
preceding year _could be adjusted agai nst such inconme. If on
the other  hand it ~was not, then such incone could not be
adj usted ‘against ~the loss of the previous year. The rub of
the matter lies there.

It is well-known that Section 24 of the Indian |Incone-
Tax Act, 1922, deals with set off and carry forward of
| osses. Under Sub, ‘section (1J where an assessee sustains a
loss of profits or gains in any year under any of the head
mentioned in Section 6, he shall be entitled to have the
amount of the loss set off against his income profits or
gai ns under any other head in that year. Sub-section (2)
provi des that where an assessee suffers |oss in any business
and the | oss cannot be wholly set of f under sub-section (1),
the wunabsorbed loss shall ~be carried forward to the
succeedi ng year and shall be set off against the incone from
the same business. Before the loss could be carried forward
it was necessary that the incone agai nst which the | oss has
to be set off should be income fromany business (enphasis
suppl i ed).

It was submitted before the H gh Court on behalf of the
assessee that the plant and machinery of the factory were
comercial assets and any income from the letting ‘out of
such an asset would be the business-incone.. In _support,
reliance was placed upon several decisions of this Court.
One ambng themis the decision in the case of Comm ssioner
of Excess Profits Tax, Bonbay City v. Shri Lakshm~ Silk
MIls Ltd., 20 1.T.R 45 1. This Court in Comm ssioner of
I ncome-tax West Bengal v. Calcutta National Bank Ltd., 37
I.T.R 171 dealing with excess profit tax case, explained
that. the concept of profit and business was little w der
under Excess Profits Tax Act of 1940. The High Court relied
on the several decisions, nanely, the decision.in the case
of Commi ssioner of Excess Profits Tax, Bonbay City v. Shri
Lakshm Silk MIIs Ltd., (supra) and Narai n Swadeshi Wavi ng
MIlls v. Conmm ssioner of Excess Profits Tax, 26 | TR 765. In
view of the above decisions, the Hi gh Court held that the
i ncome derived by the assessee conpany by way of |ease rent
fromthe letting out of its assets during the years ended
31st Decenber, 1959, 31st Decenber, 1960, 31st Decenber,
1961 and 31st Decenber, 1962. is assessable to tax under the
head profits and gai ns of business.

Bei ng aggrieved by the aforesaid decision revenue has
conme up
394
in appeal before this Court by Leave under Article 136 of
the Constitution. Wether a particular incone received by
the assessee as a result of activities carried on by the
assessee i s business income or rental income depends upon
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the manner of the exploitation of the assets of the
assessee. It only varies fromfacts and circunstances of
each case

This question was discussed in detail by this Court in
Conmi ssi oner of Excess Profits Tax, Bombay City v. Shri
akshm Silk MIls Ltd., (supra}) where this Court found
that if a comrercial asset was not capable of being used as
such, then its being let out to others did not result in an
i ncone which was the income of the business but it could not
be said that an asset which was acquired and used for the
purpose of the business ceased to be a comercial asset of
that business as soon as it was tenporarily put out of use
or let out to another person for use in his business or
trade. The vyield of incone by a conmmercial asset was the
profit of the business  irrespective of the manner in which
that asset was exploited by the owner of the business. He
was entitled to exploit~ it to the best advantage and he
m ght do so either by using it hinself personally or by
letting it out to sonebody else. The viewthat in order to
constitute business income the commercial asset must at the
time it was let out be in a condition to be used as
conmer ci al asset by the assessee hinself was not correct. In
that case the assessee conpany was a manufacturer of silk
cloth and as a part of its business it installed a plant for
dyeing silk vyarn. During the chargeabl e accounting period,
I st January, 1943 to 31st Decenber, 1943 owing to difficulty
in obtaining silk yarn on account of the war it could not
make use of this ‘plant and it remained idle for sone tine.
In August 7 1943, it was |let out to a person on a nonthly
rent. The question was whether such sumrepresenting the
rent for five nonths realised by the assessee was chargeabl e
to excess profits tax as profits of husiness or was incone
from other sources and was therefore not chargeable to
excess profits tax. It was held by this Court that it was a
part of the normal activities of the assessee’s business to
earn noney by making use of its machinery by either
enploying in its own manufacturing concern or tenporarily
letting it to others for nmaking profit for that business
when for the tine being it could not itself run it and that
the dyeing plant had not ceased to be a comrercial asset of
the business and the sumrepresenting the rent for five
nont hs received from the I|essee by the assessee was
therefore income from business and was chargeabl e to excess
profits tax. As mentioned hereinbefore, the question arose
in the context of Excess Profit Tax Act;- the consequence
will be the same in the case of |Income-Tax Act. This Court
observed again that the yield of incone by a conmercia
asset irrespective of the manner in which the assets

VI NEET
395
are exploited by the owner of the business woul d be incone
frombusiness. It was enphasised that the assessee was

entitled to exploit it to the best advantage and he night do
so either by using it hinmself personally or by letting it
out to sonebody else. This Court gave an exanple. For
instance, in a manufacturing concern use of its plant and
machi nery could advantageously be nmade owing to the paucity
of raw materials only for six hours in a working day, and in
order to get the best yield out of it, another person who
has got the requisite raw materials is allowed to use it as
a licensee on paynment of certain consideration for three
hours. The question was posed: could it be said in such a
situation with any justification that the anpunt realised
fromthe licensee was not a part of the business incone of
the licensor. The Court noted that in that case the conpany
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was i ncorporated purely as a manufacturing concern with the
obj ect of making profit. It had installed plant and
machi nery for the purpose of its business and it was part of
it, if at any time it found that any part of its plant "for
the time being" could not be advantageously enployed for
earning profit by the company itself, to earn profit by
leasing it to somebody el se. In such circunstances, it would
be improper to refuse it to treat it as such being the
advant age of busi ness i ncone. This Court noted the
observations of the Court of Appeal in Inland Revenue
Conmi ssi oner v. Broadway Car Co Ltd., [1946] 2 A R 609. In
that case the company had carried on the business of notor
car agents and repairers on |land held on | ease from 1935 to
1956 at an annual rent of  750. By 1940 the conpany’s

busi ness had dw ndl ed under war conditions to such an extent
that no nore than one third of the land was required. In
those circunstances the remainder was sublet for fourteen
years at ~an annual rent of 1150. The General Commi ssioner

of Incone Tax decided that the difference of 1400 between
the outgoing of 1750 for the | and retained and the incom ng
of 1150 for the |and di sposed of was "incone received from
an investnment", and business not being one wthin the
speci al categories nmnentioned in the Finance Act 1939 that
1400 was not taxable. Lord Scott, J. held that the word
"investnent’ nust be construed in the ordinary popul ar sense
of the word as used by business nmen and not as a termof art
to say that the Conmi ssioners had erred in llawin conmng to

the conclusion that the transaction resulted in an
i nvestment. Lord Scott, J. enphasised on the point that
after the busi ness . of the ~conpany had dwndled, it

partitioned part of the land fromthe rest and sublet it by
installing a heating apparatus for the sublessee. It was
found that war-conditions had reduced the conmpany’s business
to very small proportions and they cut-their LOSS by going
out of business in respect of the major part of their |and
and put it out of their power for fourteen years to resume
busi ness there. In such a

396

situation, it could not be business any nore. That was a
pecul i ar circunmstance when the assessee had a desire to part
with that type of business. Therefore, whether a particular
income is frombusiness or frominvestnment nust be deci ded
according to the general conmobnsense view of those who deal
with those matters in the particular circunstances and
conduct of the parties concerned. Has the assessee evidenced
any intention to switch over fromexploitation of assets by
itself and used the asset as a rented one?

This Court in the aforesaid decision found that it was
a part of the normal activities of the assessee’s busi ness
to earn noney by naking use of his nachinery by either
enploying it in his own manufacturing concern or tenporarily
letting it to others for making profit for that business
when for the time being it could not itself run it. The Hi gh
Court in that case was in error, therefore, in holding that
the dyeing plant had ceased to be a comercial asset of the
assessee and the incone earned by it and received fromMs
Parakh & Co was chargeabl e to excess profits tax.

This Court had again occasion to exami ne this question
in Narain Swadeshi Waving MIlls v. Comm ssioner of Excess
Profits Tax, 26 ITR 765. That was a case under Excess
Profits Tax Act, 1940. It was observed by this Court that
before the Excess Profits Tax officer could enbark upon an
enquiry as to whether a transaction was effected for the
avoi dance or reduction of liability to excess profits tax
within the meaning of Section 10A of the Excess Profits Tax
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Act, 1940 and to nmke such adjustments as he considered
appropriate under that section there nust be proof that the
assessee was, during the chargeable accounting period,
carrying on business of kind referred to in Section 5 of the
Act. There the assessee firmwas carrying on a manufacturing
busi ness consisting of three partners, N and his two sons R
and G In April 1940 a public limted conpany was
incorporated with the object of taking over the business
fromthe assessee firm The Conpany was director-controlled
and the directors were N, his three sons R and S and a
brother-in-1aw of G the conpany purchased only the
buil dings and |easehold rights fromthe assessee firm but
took over fromit on |lease at an annual rent the plant and
machi nery. The assessee firmdid not thereafter nmanufacture
anything and it had accordingly no further trading or
conmercial activity. ~In July, 1940 the conpany executed a
managi ng agency agreenent in favour of U & Co. consisting of
R and ~as partners. In January, 1941, the company appoi nted
as its| selling agent R & Co. consisting of R and S as

partners. In April, 1941, the shares of the partners in the
assessee firmwere adjusted so as to
397

equal i se, as far as possible, the share of Nwith the shares
whi ch his sons got in the several firns. Al the three firns
were registered under Section 26A of the Indian Incone-Tax
Act, 1922. The question was whether the Excess Profits Tax
Authorities were justified in amal gamating the incone of U &
Co. and R & Co. with the incone of the assessee firmunder
the provisions of Section 10A of ‘the Excess Profits Tax Act,
1940. It was held that in the facts and circunmstances of the
case the letting out of the plant and machinery by the
assessee firm to the conpany could not be ~held to fal
within the body of the definition of "Business" under
section 2(5) and as the assessee  firmhad, therefore, no
business during the relevant period to which the Act
applied, Section 10a could not be  invoked by the Excess
Profits Tax Authorities. It was further held that the
application of Section 10a wth a view to anmal gamating the
incone of the firms of U& Co. and R & Co. with the incone
of the assessee firmwas not valid in law

Dealing with this question, this Court noted that
"busi ness" as defined under Section 2(5) of the Excess
Profits Tax Act included anbngst others, any trade, comrerce
or manufacture or any adventure in the nature of trade,
comerce or manufacture. The first part of this definition
of a "business" in the Excess Profits Tax Act is the sane as
the definition of a business in Section 2(4) of the Indian
| ncome- Tax Act, 1922. Wether a particular activity anounted
to any trade, commerce or manufacture or any adventure in
the nature of trade, comerce or manufacture is always a
difficult question to answer. The Judicial Conm ttee noted
in the case of Conmi ssioner of Incone-tax v. Shaw Wall ace &

Co., [1932] I1.L.R 59 Cal. 1343 that the words used in the
definition are no doubt w de but underlying each of themis
the fundanental idea of the continuous exercise of _an
activity, (enphasis supplied). It was also enphasised by
this Court that the word "business" indicated some real

substantial and systematic or organised course of activity
or conduct wth a set purpose. |In that «case, this Court

poi nted out the difference between Excess Profits Tax Act
and the Indian Incone-Tax Act, 1922. So far as the question
before us is concerned, this difference is not nateri al

Shri Manchanda, |earned counsel for the revenue draw
our attention to Commi ssioner of Incone-tax, Wst Bengal v.
Calcutta National Bank Ltd., 37 I|.T.R 171. This Court
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reiterated that the term"business" is a word of very w de,
though by no nmeans determ nate, scope. There the assessee,
which was a banking conpany in a large way of business,
owmned a six-storeyed building, where its offices were
| ocated on the ground floor and a part of the sixth floor
whil e the rest
398
of the building was |let out to tenants. The question was
whet her the inconme realised by the assessee by way of rent
for the portion of the building |let out was |liable to excess
profits tax and could be included in the profits of the
busi ness under rule 4(4) of the First Schedule to the Excess
Profits Tax Act, 1940. It was held that the realisation of
rental income by the assessee was in the course of its
business in prosecution of one of its objects in the
menorandum It depends in- the facts and circunstances of
each case

In"New Savan Sugar and @r Refining Co. Ltd. .
Comm ssioner of |nconme Tax, Calcutta, 74 |.T.R 7, this
Court was dealing with a case, where the appell ant-conpany
was carrying on the business of crushing sugarcane and gur
refining. Its nmanaging agents wote a letter addressed to
its shareholders referring to the alarmng increase of
CGovernment interference in the affairs of this sugar
industry in Bihar andthe increase of wages of the workers,
the levy of a cess and deterioration in cane crops and
advising the acceptance of an offer of the |ease of the
conpany as a running concern. Thereafter examnation, it was
found that the cumulative effect of different clauses of the
deed suggested that the assessee woul d have no concern with
the production of the conpany. It was therefore held that
the terms of the |ease deed that the intention of the
appellant was to part wth the entire nmachinery of the
factory and the prenises with the obvious purpose of | earning
rental inconme and not to treat the factory and the machi nery
as a commercial asset during the subsistence of the |ease.

In each case the intention has to be gathered as to

whet her the comrercial asset was intended to be exploited by
the assessee or whether it was intended to be wused by
letting it out for a tenporary period. It depends upon the
facts and circunstances of each case. The circunstances of
the instance case were as follows as appears from the
statenent of the case:

"The assessee-conpany incurred losses in “its
busi ness of nanufacture of textiles fromthe year
1949. On account of heavy | osses, its

manuf act uri ng activities wer e st opped from
Decenmber, 1953. By 1956, col ossal |oss. had
accumul ated. Its liabilities had ampbunted to Rs. 26
| akhs as against the capital of Rs.11 lakhs. A
wi ndi ng-up petition was filed in the “Allahabad
Hi gh Court by the creditors. Ms. Jawala Prasad
Radha Krishan in February 1954. The Industria

Fi nance Corporation was one of the creditors of
the conmpany and the conpany had a liability of
Rs.12.5 lakhs to

399

that undertaking secured by the fixed assets in
terns of a nortgage deed dated 19.12.1950. The
Punj ab National Bank had advanced a | oan of Rs.6.5
| akhs to the conmpany by novable assets of the
conpany such as cotton, <cloth and vyarn. The
I ndustrial Finance Corporation had taken physica

possession of the immovable properties of the
conpany on 12th July, 1954, on the conpany’s
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failure to pay off its debts to the |.F.C The
H gh Court thereafter approved a schene, by an
order dated 21.5.1956 whereby the assets and the
entire business of the assessee-conpany were | et
out to Ms. General Fibres Dealers (Pvt.) Ltd.,
Calcutta, at a least rent of Rs.2,50,000 per year
The rmanagenent of the assessee conpany was
transferred to a Board of Trustees appointed by
the H gh Court pursuant to the schene referred to
above. According to the terms of the | ease dated
7.7.1956 with the Ilessee, the GCeneral Fibres
Dealers (Pvt.) Ltd., the assets of the conpany
were let out for an initial period of ten years,
with a right given to the |lessee to exercise the
option for a further period of ten years. The
assesse-conpany had . maintained a skeleton staff
thereafter."

Inthe context of these facts, it appears that it was a
possi bl e conclusion that the assessee intended that there
shoul d be a tenporary suspension of the business for the
pur pose of reconstruction of the conmpany and for that natter
there nmust be stoppage of the user of the machinery by the
assessee. It was tenporary |ease though for 10 or 19 years
on renewal years and after the expiry of the period the
property reverted back to the assessee.

It is pre-domnantly a matter of “intention. Intention
is an inference to be drawn fromthe relevant facts. Al the
rel evant facts, it appears have been considered by the
Tri bunal from the correct standpoint, i.e. Ordinary prudent
busi nessman or as in. England it used to be "man on the top
of the platformomibus.", or "director’s armchair”. |If on
that test a plausible conclusion has been drawn-no objection
can be taken.

On that basis applying the correct principle the
Tri bunal found that the intention was not to part with the
machi ne but to lease it out for a tenporary period as a part
of exploitation. |In such a circunstance, it cannot be said
that no business was carried on and their inconme derived
fromthe nachine letting was only a rent incone. There
400
was a tenporary suspension of business for a  tenporary
period for an object to tide over the crisis condition
There was never any act indicating that the assessee never
i ntended to carry on the business.

In the background of these principles-and in the facts
and circunstances of the case so found, we cannot say such a
finding was either perverse or not sustainable.

In the aforesaid view of the matter, the Hi gh Court was
right in the view it took and the appeal s nust accordingly
fail and are dismissed with costs.

In the viewwe have taken in the first matter, the
special leave petitions Nos. 5324 and 5325 of 1978 are al so
di smssed. But there will be no order as to costs.

SL Appeal s & Petitions dism ssed.
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