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ACT:
Preventi on of Food Adulteration Rules, 1955- r. 61-
Scope of.

HEADNOTE

Rule 60 of the Prevention of Food Adulteration Rules,
1955 defines "enulsifying agents" and "stabilising agents"
to nean substances whi ch, when added to food, are capabl e of
facilitating a uniform dispersion of o0ils and fats in
acqueous nedia or vice versa and/or -stabilising such
enul sions. One of the agents nmentioned, among others, in
the rule is brominated vegetable oils. Rules 61 declares
that no emulsifying or stabilising agents shall be used in
any food except where they are wused as specifically
permtted. The proviso to the rule states that certain
ermul sifying or stabilising agents including brom nated
vegetable oils shall not be used in mlk and cream

A food inspector visited an Ice-cream factory and
collected a sanple of chocolate ice cream In the inventory
of the sanple prepared by him it was stated that "this is
prepared of covering chocolate, vegetable ghee and -ice
creant. The Public Analyst, to whomthe sanple was sent for
analysis, stated that the sanple was adulterated "as the
butyro-refractoneter reading at 40 degree C was found 6.4 in
excess and the Baudouin test was found positive of. the
extracted fat."

The factory, its owner and the enployee who sold the
ice-cream were prosecuted under the Prevention - of Food
Adul teration Act. The trial court acquitted the factory but
convi cted and sentenced both its owner and the enpl oyee.

On appeal the Additional Sessions Judge acquitted both
t he accused.

On further appeal the High Court acquitted the factory
owner but convicted the enployee (appellant before this
Court). The Hi gh Court pointed out that vegetable ghee could
not be made to serve as an emulsifying agent because r. 61
forbids addition of bromi nated vegetable oil to mlk or
cream and without milk and/or cream manufacture of ice-cream
was i nconceivable and that the appellant’s stand had been
that vegetable ghee had been used and not that any
brom nated vegetable oil got into the ice-cream by way of an
emul sifying or stabilising agent.
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Al'l owi ng the appeal

HELD: 1 (a) The sanple of ice-creamobtained fromthe
appel l ant was not shown to have been adulterated within the
meani ng of the Act and the Rules. [316 D

(b) The prohibition contained in the proviso to r. 61
does not apply to ice- cream kulfi and chocolate ice cream
covered by sub-item A 11.02.08, wherein it is clearly stated
that these three milk products may contain pernmitted stabi-
314
lisers and emul sifiers not exceeding 0.5 per cent by weight.
Clearly, therefore, brominated vegetable oils could have
formed a part of the chocolate ice creamto the extent of
0.5 per cent by weight, without the article being treated as
adul terated under the rules. \Wat the proviso to r. 61
prohibits is the use of certain enulsifying and stabilising
agents only in mlk and one of its products, namely, cream
and not~ in other mlk products such a malai, dahi, cheese,
ice cream and chocol ate ice-cream Had the intention of the
rule been to prohibit the use of the said agents in all mlk
products, the —expressi on woul d have been "shall not be used
inmlk and mlk products" and not "shall not be used in
mlk and creani. [318 C E

2. It was for  the prosecution to prove affirmatively
that the sanple contained an ingredient which made it
adul terated and any stand taken by the accused could hardly
be wused as evidence, wunless its  truth- was otherw se
establ i shed. The prosecution had conpletely failed to prove
that the ingredient objected to by it was a substance ot her
than a brom nated vegetable oil or that if it was oil of

that description, its quantity was in excess of  0.5% by
wei ght. The analyst’s report did not indicate the presence
in the sanple of brominated vegetable oil beyond the

prescri bed maxi mum of 0.5% by weight or of unbromni nated
vegetable, oils. [318GH

JUDGVENT:

CRIM NAL APPELLATE JURI SDI CTION: Crimnal Appeal No.
245 of 1975.

Appeal by Special Leave fromthe Judgenment and order
dated 25-3-1975 of the Delhi H gh Court in Crimnal Appeal
No. 122/72.

Harjinder Singh for the Appellant.

E. C Agarwala and R N. Sachthey for Respondent No. 1

V. S. Desai, B. P. Mheshwari and Suresh ~Sethi for
Respondent No. 2.

The Judgrment of the Court was delivered by

KOSHAL, J.-This is an appeal by special |eave against a
judgrment of the High Court of Delhi dated 25th March, 1975
convicting the appellant of an offence under clause (i) of
sub-section (1) of section 16 read wth clause (i) of
section 7 of the Prevention of Food Adulteration Act 1954
(hereinafter called the Act) and sentencing himto rigorous
i mprisonment for six nmonths and a fine of Rs. 1000/-, the
sentence in default of paynent of fine being rigorous
i mprisonnent for three nonths.

2. The facts giving rise to the appeal may be briefly
stated. Food Inspector V. P. Anand, (P.W2) visited the
prem ses of Messrs Mebrose |ce-Creamand Frozen Food Co.
(which carries on business in Geater Kailash No.1, a
locality of New Delhi and is hereinafter referred to as the
Conpany) on the 22nd May 1970 and bought for
315
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purposes of analysis a sanple of chocolate ice-creamfrom
the appellant who was one of the enpl oyees of the Conpany.
An inventory of the sanple was prepared by the Food
I nspector and at the foot of the same the appell ant made the
foll owi ng endor sement :

"A sampl e of Chocbar 1ce-Cream (Chocolate |Ice-

Crean) nanufactured by Mebrose Ice-Cream and Frozen

Food Co., M67, Geater Kailash, given as per above.

This Ice-Cream Chocolate is of one lot. This is

prepared of covering Chocol ate, vegetable ghee and Ice-

Cream"”

The sanple was forwarded to the Public Analyst who thus
details the conclusions arrived at by him on analysis
thereof, in report exhibit PE

"Total solids by Wight :-45 per cent.

Protein by weight: 4.4 per cent.

Chocol at e: - Present .

Butyro-refractoneter reading at 40 degree C of the

fat extracted fromice-cream 49. 4.

Baudouin test of the extracted fat: Positive.
Mel ting point of the extracted fat:-34 degree C. "

In his report the Public Analyst further stated that in
his opinion the sanple was adulterated "as the Butyro-
refractoneter reading at 40 degree C was round 6.4 in excess
and the Baudouin test  was found positive of the extracted
fat.. ...... "

A conplaint was | odged by the Minicipal Corporation of
Del hi agai nst the appellant, the Company and its nanagi ng
partner Avtar Singhin respect of an offence under section 7
read with section 16 of the Act. The trial court acquitted
the Conpany but convicted the other two accused, sentencing
each of themto rigorous inprisonnent for six nonths and a
fine of Rs. 1000/-, the sentence in default of paynent of
fine being rigorous inprisonnent for four nonths. Both the
convi cts appealed to the Sessions Court and were acquitted
by an order dated 9th March 1972 passed by an Additiona
Sessions Judge. The Municipal Corporation of Delhi then
knocked at the door of the Hi gh Court which upheld the
acquittal of Avtar Singh but convicted and sentenced the
appel l ant as aforesaid by the inmpugned judgnent, mainly for
the reasons reproduced bel ow

"It is established on the record beyond doubt that
this endorsenent was made by Kishan Chand and it
contains an adnission that vegetable ghee was used in
the preparation of

316

the ice-cream sold by him The judgnment of the |earned
Addi ti onal Sessions Judge reveals that the contention
of the defence before himwas that Vanaspati was used
in the preparation of the relevant ice-creamby way of
emul sifier but the plea was nisconceived  because
veget abl e ghee cannot be made to serve  as an
emul sifying agent. A reference to the Prevention of
Food Adulteration Rules, 1955 shows that as per Rule 60
"brom nated’ vegetable oil is one of the recognised
emul sifying and stabilising agents but Rule 61 forbids
addition of brominated vegetable oil to milk or cream
and without nilk and/or cream nanufacture of ice-cream
i s inconceivable. Moreover, the stand of the accused
fromthe very start has been that ’vegetabl e ghee’ had
been used in the preparation of ice-creamand not that
any 'brominated’ vegetable oil got into the ice-cream
by way of an emulsifying or stabilising agent. The
evi dence woul d not countenance the contention raised
before us."
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3. Having heard |learned counsel for the parties at
length we are of the opinion that the sanple in question is
not shown to have been adulterated within the nmeaning of the
Act .

4. The case is adnittedly governed by the Prevention of
Food Adulteration Rules 1955 which have been framed by the
Central Governnment in exercise of the powers conferred on it
by section 23 of the Act and which are hereinafter called
the Rules. Rule 60 defines "emulsifying agents" and
"stabilising agents" to mean substances whi ch, when added to
food, are capable of facilitating a uniform dispersion of
oils and fats in aqueous nedia, or vice versa, and/or
stabilising such emulsions. The rule then proceeds to
speci fy nunerous agents of  the type nentioned and they
i nclude bromi nated vegetable oils. Rule 61 declares that no
emul sifying or stabilising agents shall be used in any food
except where their use is specifically permtted. A proviso
added to the rule states that certain enmulsifying or
stabilising agents,  including bromnated vegetable oils,
shal | not' be used in mlk and cream Appendix B to the Rules
specifies the standard of = quality of various articles of
food. MIlk and nilk products are dealt with in that Appendi x
under Group A 11 which is divided into various itens. Item
A.11.01 which is further divided into sub-itens A-11.01.01
to A 11.01.11 contains definitions and standards of purity
of various kinds of mlk.

[tem A 11. 02 defines m |k products thus:

"M LK PRODUCTS neans the products obtained from

m |k such as cream malai, curd, skimed milk curd,
317
chhanna, ski mred m | k- chhanna, cheese,  processed
cheese, ice-cream mlk ices, condensed mlk sweetened
and unsweetened, condensed skimmed nilk sweetened and
unsweet ened, nilk powder, skimmed m |k powder, partly
skimed mlk powder, khoa,  infant mlk food, table
butter and deshi butter."
Then follow definitions of different kinds of mlk products
in sub-items A 11.02.01 to A 11.02.21. "Creant is defined as
follows in sub item A 11.02.02: -

"CREAM excl udi ng sterilised cream nmeans the
product of cow or buffalo mlk or of a conbination
thereof which contains not [ess than 25.0 per cent mlk
fat."

Chocol ate ice-cream forms the subject matter of sub-item
A.11. 02. 08 which runs thus:

"] CE- CREAM KULFI, AND CHOCOLATE ' | CE- CREAM nean
the frozen product obtained fromcow or buffalo mlk or
a conbination thereof or fromcream and/or other mlk
products, with or without the addition of cane sugar
eggs, fruits, fruit juices, preserved fruits, /'nuts,
chocol ate, edible flavours and permtted food col ours.
It may contain pernmitted stabilizers and enulsifiers
not exceeding 0.5 per cent by weight. The nixture shal
be suitably heated before freezing. The product shal
contain not less than 10.0 per cent mlk fat, 3.5 per
cent protein and 36.0 per cent total solids except that
when any of the aforesaid preparations contain fruits
or nuts or both, the content of mlk fat nay
proportionately reduced but shall not be Iess than 8.0
per cent by weight.

"Starch may be added to a nmaxinmumextent of 5.0
per cent under a declaration on a |abel as specified in
sub-rule (2) of Rule 43.

"The standards for ice-cream shall also apply to
softy ice cream”
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From the above exam nation of the provisions of
Appendix B to the Rules, it is clearly nmde out that the
standard of purity for each m |k product has been separately
laid down and that ice-cream kulfi and chocol ate ice-cream
are treated as a class by thenselves, which is different,
for the purpose of purity fromother mlk products including
cream The classification enployed | eaves no room for doubt
t hat
318
when the proviso to rule 61 states that certain enul sifying
and stabilising agents shall not be used in mlk and cream
it prohibits the use of those agents only in mlk and one of
its products, namely, cream and not other m |k products such
as nmalai, dahi, cheese, ice-creamand chocol ate ice-cream
Had the rule-nmaking authority neant by the proviso to
prohibit the use of “the said agents in all mlk products,
the expression wused would have been "shall not be used in
mlk and mlk products” and not "shall not be used in mlk
and creant’. The prohibition contained in the proviso thus
does not ‘apply to ice-cream kulfi, chocolate ice-cream
covered by sub-item A 11.02.08, wherein it is clearly stated
that these three mlk products my contain pernitted
stabilisers and emulsifiers not exceeding, 0.5 per cent by
wei ght. In equating the words "mlk and cream with mlk and
all its products, the high Court was clearly in error and
thisis soin spite of the fact that ice-cream kulfi and
chocol ate i ce-cream nust have mlk or cream as a necessary
ingredient. It follows that brom nated vegetable oils could
have formed a part of the chocolate ice-creamsold by the
appel lant, to the extent 0.5 per cent by weight, wthout the
article being treated as adulterated under the Rules. Before
the appellant could be convicted, ~ therefore, it was
i ncumbent on the prosecution to establish that the sanple
taken from himcontai ned either brom nated vegetable oils or
other permitted stabilisers and emulsifiers exceeding 0.5
per cent by weight or that it did not conform to the
prescri bed standard in sonme ot her (detail

Apart from falling into the error of msreading rules
60 and 61, the High Court considered the sanple taken from
the appellant to be adulterated by reason of the stand he
had taken fromthe very beginning to the effect that he had
used "vegetable ghee" in the preparation —of the chocol ate
i ce-cream and because, according to the H gh Court,
"veget abl e ghee" was not brom nated vegetable oil. This is
again an erroneous approach to the problemin hand. It was
for the prosecution to prove affirmatively that the sanple
in, question contai ned an i ngredi ent which made it
adul terated and any stand taken by the accused could hardly
be used as evidence, unless its truth was otherw se
established which is not the case. Al that was made out
fromthe evidence before the court was that the  Butyro-
refractoneter reading at 40 degree C was higher than the
maxi mum prescribed for mlk fat by 6.4 and that the Baudouin
test was positive. These two factors indicated that either
vanaspati or mlk fat to which til oil had been added was
one of the ingredients of the sanple. There is not an iota
of evidence on the record to show whether or not such ti
oil was brom nated, which neans that the prosecution had
conpletely failed to prove that the ingredient objected to
by it was a substance other than
319
a brom nated vegetable oil or that if it was oil of that
description its guantity was in excess of 0.5 per cent by
wei ght. The Butyro-refractoneter reading did no doubt except
the maxi mum of the prescribed standard by 6.4 and the
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Baudouin test was also positive but these factors did not
indicate the presence in the sanple of brom nated vegetable
oil beyond the prescribed maxi mumof 0.5 per cent by wei ght
or of unbrom nated vegetable oils.

5. The sanmple of <chocolate ice-cream obtained by the
Food Inspector fromthe appellant not having been shown to
be adulterated, the appeal is accepted, the judgnent of the
High Court in so far as it relates to the appellant is
reversed, the conviction recorded against and the sentence
i mposed upon the appellant by the H gh Court are set aside
and he is acquitted of the charge. The bail bond executed by
hi m shal | stand cancel | ed.
P.B.R Appeal all owed.
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