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ACT:
I ncome Tax-Interimnuaintenance al lowances and conmutation
sumDi stinction-Interim mai nt enance al | owances, whet her
i ncome or capi tal - Hyder abad (Abolition of Jagirs)

Regul ati on, 1358F-Hyderabad Jagirs (Comutation) Regul ation
1359F-1 ncone-tax Act, 1922 (11 of 1922).

HEADNOTE:

The Hyderabad (Abolition of Jagirs) Regul ation, 1358F, which
abol i shed Jagirs, provided by s. 14 that the anpunt payable
to the Jagirdars under the Regul ation "shall be deened to be
interim rmaintenance all owances payable until such tinme as
the terms of the commutation for the Jagirs are determ ned:"
The Hyderabad Jagirs (Comrutation) Regul ation, 1359F, by s.
3 laid down that commutation sumfor a Jagir would be a
certain nmultiple of its basic annual revenue and by s. 6,
t hat t he conmutation sum for each Jagir woul.d be
di stri butabl e between the Jagirdar and H ssedars in - certain

proportions. Sub-section (2) of s. 7 of the latter
Regul ation stated that "payment to a Jagirdar of the comu-
tation sum of the Jagir shall constitute the fina

conmutation as fromthe 1st April 1950, of his rights in the
Jagir and if any payment by way of an interim nmaintenance
al | owance under the said Regulation," that is, the
-Regul ation of 1358F., "is made in respect of a ’period
subsequent to the said date, the anmount of such paynent
shall be recovered fromthe recipient thereof by deduction
from.... his share in the conmutation sumfor the Jagir."
Held that the interimmaintenance all owances paid under s.
14 of the earlier Regulation in respect of a period prior to
April 1, 1950, were revenue recei pts on which inconetax can
be inposed. They were intended to be quite distinct from
the commutation sum nentioned in it which sum was ad-
mttedly a capital receipt. The words "final comutation”
in s. 7 (2) of the Latter Regulation did not show that the
interim allowances were part of the commutation sum and,
t her ef ore,
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of the nature of capital receipts but they only neant that
the final commutation was the only commutation that the
Jagirdar was to get in respect of his rights in the Jagir
The observation in Conm ssioner of Inland Revenue V.
Butterley & Co. Ltd. that such interimall owances were su
generis and were neither income from property nor from
investnment nor did it arise fromthe right to conpensation
but arose fromthe statute itself which directed it to be
pai d, approved.

Shannmugha R Rajeswara Sethupathi v. Incone-tax officer
Karai kudi, [1962] 44 1.T.R 853. Conmi ssi oner of Income-
tax v. Shaw Wallace & Co. (1932) L. R 59 1. A 206 and

Conmm ssi oner of Inland Revenue v. Butterley & Co. Ltd.,
(1956) 36 T. C. 411, referred to.

JUDGVENT:
Cl VI L APPELLATE JURI SDI CTI ON-: Gi vi |l “Appeal No. 420 of 1962.
Appeal fromthe judgnment and order dated April 3,1959 of the
Andhr a- Pradesh High Court in Wit Petition No. 17 of 1956
(Referred Case).
C. Kri shna Reddy, “‘A. V.~ V. Nair and P. Ram Reddy, for the
appel | ant.
K. N. Rajagopal Sastri and R N~ Sachthey, for the
respondent .
1963. April 4. The judgnment of the Court was delivered by
SARKAR J. - The appel 'ant was the proprietor of the Wanaparthy
Jagir in the forner Indian State of Hyderabad. Certain
paynments described as interim naintenance allowances were
nade to him under the Hyderabad (Abolition of " Jagirs)
Regul ation 1358 F, hereafter cal l ed t he Abolition
Regul ati on. These paynents were brought to tax wunder the
I ncome-tax Act, 1922 as income. The appellant contended
that they were capital and not liable to be taxed. He took
various proceedi ngs and eventually
849
a case was stated to the Hi gh Court of Andhra Pradesh for
deci sion of the follow ng question
"Whether the interim maintenance -all owances
received by the assessee under the Hyderabad
(Abolition of Jagirs) Regulation, 1358 Fasli
are income and therefore liable to tax."
The question was answered agai nst the appellant by the  Hi gh
Court and hence this appeal
The point at issue is whether these paynments constituted
capital or incone. The answer to this question will have to
be found in the Abolition Regulation wunder . which the
payments were mnade and another Regulation called t he
Hyderabed jagirs (Comrutation) Regulation, 1359F (hereafter
call ed the Comrutati on Regul ati on) which was intended to be
supplenentary to the wearlier Regulation. The materia
provi sions of these Regul ations may, therefore, be referred
to at once.
We shall first take up the Abolition Regulation. Under s. 6
of this Regulation, the jagirs were included in "Diwani"
(Governnent) as fromthe "appointed day" to be fixed under
s. 5 and thereupon the powers, rights and liabilities of the
Jagirdars in relation to the Jagirs ceased to be exercisable
by or against them Section 3 provided for the appointnent
of an officer called the Jagir Adm nistrator. Section 8
provi ded for payment to Government of a specified percentage
of the gross revenue, which for practical purposes nmay be
taken to be the total realisation or incone of the Jagir
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for neeting the admnistration expenses. Section 13
required a separate account in respect of each Jagir to be
kept by the Jagir Administrator. Section 10 provided for
paynment to the Jagirdar out of the incone of the jagir of a
sum equi val ent to half of
850
what he was getting before the comencenent of the
Regul ation, as renuneration for managing the Jagir and for
distribution of a like sumanong the Hi ssedars (sharers in
the Jagir income with the Jagirdar) in a certain proportion
Section 11 provided that the net income of the Jagir
calculated in the manner prescribed, would be distributed
between the Jagirdar and Hi ssedars in the proportion in
which they were entitled to the income under the law in
force before the commencenent of the Regulation. Section 14
provided that the ~anmounts  payable to jagirdars under
Regul ation "shall ~be deemed ~to be interim naintenance
al | owances payable wuntil such time as the ternms for the
conmut ati on of Jagirs are determned." These are the interim
nmai nt enance al | owances with regard to which the question has
arisen in-this case
W turn nowto the Comutation Regulation. Section 3 of
this Regulation provided that the cormmutation sum for a
Jagir would be acertain multiple of its basic annua
revenue, the method of “cal cul ation of which was laid down in
s. 4. Section 5 stated that the commutati on sum for every
Jagir would be determined by the Jagir - Adm nistrator.
Section 6 said that the comutati on sumfor each Jagir would
be distributable between the jagirdar and Hi ssedars in |ike
proportion as the incone was distributable between them
under s. 1 1 of the Abolition Regulation subject to certain
deductions to which it is unnecessary to refer.

It is not in dispute that as a result of the Regul ations the
appellant’s rights in his Jagir were ~extinguished. The
appel I ant contends that he was divested of the Jagir as from
the "appointed day" fixed under s. 5 which was, it is said,
Septenber 15, 1949. It appears that a sonewhat different
vi ew was taken in Shanmugha Raj eswara Set hupathi v. |ncome-
tax officer, Karaikudi (1). W do not think

(1) [1962] 44 1,T.R 853,
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it necessary in the present case to fix the precise point of
time when the Jagir was taken away fromthe appell ant and we
will proceed on the basis that the appellant’s contention is
the correct one.

As we have earlier said, the real point for decision is
whet her the payments were of income nature or of the nature
of capital. If they were made as conpensation for. the
deprivation of the Jagir, they would undoubtedly be capital.
It may be stated that it is commpn case of the parties/ that
, -t he conmut ati on sum payabl e under t he Conmrut at i on
Regul ati on was paid as such conmpensation

The first thing that we wish to observe is that the two
Regul ations nmade a clear distinction between the interim
mai nt enance all owances and the commutation sum The
al l owances were paid under the Abolition Regulation which
said nothing about the right to the paynment of t he
comutation suny that right was created only by the
Conmut ati on Regul ation. The allowances were neasured as a
fraction of the current incone while the commutation was a
multiple of annual revenue. The allowances were recurring
paynments for a certain tinme while the Commutati on sumwas a
fixed sum payable at once or by instalments. Then we find
that wunder s. 14 of the Abolition Regulation the interim
mai nt enance al | owances were "payable until such time as the
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terns for the comutation of Jagirs are determ ned". In
other words, after the terns for commutati on are determ ned,
the interim nmaintenance allowances are to cease to be

payabl e. It follows that when conpensation begins to be
paid, the paynents of the naintenance all owances have to
st op.

Lastly, we find this distinction enphasised in sub-sec. (2)
of S. 7 of the Commutation Regulation. That provisionis in
these terns :
852
"The payment to a Jagirdar or Hi ssedar of his
appropriate share in the conmutation sum of
the Jagir shal | constitute the fina
conmutation as fromApril 1, 1950, of his
rights inthe Jagir and if any paynent by way
of an interim mai ntenance all owance under the
sai d-Regulation is made in respect of a period
the whole or part of which is subsequent to
the said date, the amount of such paynent or
as the case nay be, the appropriate proportion
of such amount shall ‘be recovered from the
reci pi ent thereof by deduction fromthe first
payment “made to himon account of his share in
the conmutati on sumfor the Jagir".
The words "said Regul ation" in this subsection refer to the
Abol i tion Regul ation
It seens to us that though sonewhat cunberously worded, the
intention behind the sub-sectionis not in . any serious
doubt . Its object was to provide that the date of
determ nation of the terns of comutation nmentioned in s. 14
of the Abolition Regulation would be April 1, 1950 and no
interim nmaintenance all owances woul d be paidin respect of
any period after that date but thereafter only conmutation
sum would be paid. Now this commutation sum is the sum
determned as provided in ss. 3 and 4 of the Conmutation
Regul ation. The interimmai ntenance al |l owances are no part
of the comutation sum so determ ned. Furthernore, 'the sub-
section expressly provides that if any interim nmintenance
all owance is paid in respect of a period subsequent to Apri
1, 1950, that paynent is to be recovered out of the
conmut ati on sum payable under this, Regulation. Quite
clearly, therefore, only what was paid in respect’ of the
period prior to April 1, 1950 was to be interim naintenance
al l owance, and what was thereafter paid was towards the
comut ati on SUM
853
It was contended on behalf of the appellant that the words
""final comutation” in the subsection showed that the
interim nmaintenance allowances were also part of the
conmutation sum It seens to us inpossible to accept/ this
contention for that woul d nake the two the sanme, which, as
we have shown wearlier, they could not be. "’ Fi nal
conmut ati on" meant the only conmutation that the Jagirdar
was to get in respect of his rights in the Jagir, that is to
say, he was to get no other comutation. In fact, as
already stated, iif any interimnaintenance allowance was
paid after the conmutati on becane payable, that was to be
recovered fromand not added to the commrutation
We have wearlier said that it is not in dispute that the
conmut ati on sum was paid as conpensation for the |oss of the
Jagir and was, therefore, capital which was not |iable to be
t axed. W thus find that the Regulations nake a clear
di stinction between the commutati on sum or conpensati on and
the interimnmaintenance allowances. These all owances were
obvi ously not intended to be compensati on.
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The question then arises, if these allowances were not paid
as conpensation for the |loss of the Jagir and were not of
the nature of capital as such, what was their nature ? W
think that if we have regard to the provisions of the
Regul ati ons under which they were paid, as we nmust, there is
no doubt that they were of the nature of income. No doubt
they were not incone of any of the kinds that are comonly
found, but are, as Lord Radcliffe said in a case to which we
shall later refer, Sui generis. W proceed nowto discuss
why we think they were incone.

These al |l omwances, we notice, were treated by the Regul ations
as somet hing ot her than the conpensation for the |oss of the
Jagir. They were, therefore,

854

not treated as capital as representing conpensation for the
Jagir. If they were not capital for the reason that they
were not conpensation for the l.oss of the Jagir, we find no
ground ~on which we can say they were capital. It would
follow that they nust be inconme and taxable as such. They

were certainly not windfall for a right to themwas created
by, the -Abolition Regulation, a right which wunder s. 21
could be enforced in a civil court. Then we find that these
al l owances were payable with a regularity and were of a
recurring nat ur e, both of which are recogni sed as
characteristic of 'incone : see the Conm ssioner of |ncomne-
tax v. Shaw Wallace & Co. (1). Next. we observe that the
Regul ati on advisedly called the paynents "maintenance all ow
ances," a nonencl ature peculiarly suited to paynents of the
nature of incone. ‘Lastly, it may be pointed out that the
payments were nmade for the interimperiod between the tine
when the income of the Jagir began to be collected by the

CGovernment through the Jagir Adnministrator —and April 1,
1950, when the conpensation for the loss of the Jagir first
became payabl e. The paynments were, therefore, by way of

conpensation for the |loss of income in the interim period.
In the words of Jenkins L. J. as will appear later, ' they

were "incone-conpensation"” and (therefore of the incone
nat ur e.

W think for all these reasons the interim maintenance
al | onances were taxable incone. |f a source had to be found

for them the Regulation had to be held to be the source.

A case very near to the one in hand and a case that throws a
great deal of light on the problemthat faces us .in the
Conmi ssioner of Inland Revenue v. Butterley Co. Ltd. (2).
W think a detailed reference to it can be very  profitably
made. That case was concerned wth the English Coa
| ndustry

(1) (1932) L.R 59 I.A 206.

(2) (1936) sOrT, (], 411,
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Nat i onal i sati on Act, 1946, which nationalised the collieries
and divested all owners of them and the busi nesses

concerning them Under this Act and the Coal Industry  (No.
2) Act, 1949, the assessee conpany becane entitled to
conpensation for the assets transferred to the Governnent
and to certain paynents called "revenue paynents" and
“"interimincome" for the period between what was called the
primary vesting date and the date on which conmpensation for
the assets taken away was fully satisfied. The question was
with regard to these paynents. The assessee conpany had
contended in the beginning that the paynents were not of

income nature at all. |In the Court of appeal however that
contention was abandoned and it was conceded that the
paynments were of income nature. The only dispute was

whet her they were income chargeable to profits tax as
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profits of a trade or business carried on by the assessee
conpany. The decision was that the paynents were not incone
or profit of any trade or business.

W will first read froma part of the judgnent of Jenkins L
J. in the Court of Appeal. He said (p. 437), "The Act of
1946 studiously avoids describing the interim inconme as
interest on or incone of the conpensation." Then the |earned
Lord justice pointed out that the paynents were to be
calcul ated by reference to the past earning of the concern
and bore no relation at all to the amount of t he
conpensati on and proceeded to observe, (p. 438), ,,I find it
difficult to hold that the interim income payable under
these Acts, defined and neasured in the way it 1is, can
properly be described as incone of the conpensation and

there is, | think, muchto be said for the view that, albeit
itself in the nature of incone, it is not incone, of the
conpensati on but ratherincome-conmpensation, if I may use

that expression, that is to say, a series of periodica
paynments an i ndependent right to
856

which is conferred by the Act by way of conpensation for the
loss of incone sustained in respect of the period between
t he primary vesting date and the ascert ai nnent and
satisfaction of the ~conpensation.” We t hi nk t hese
observations <can /'be applied in all their force to the
paynments with which the present case i's concerned. Her e
also the interimpaynments had no relation to-the conmutation
sum that is, conpensation for the loss of the Jagir. It is
clear that Jenkins ‘L. J. was treating the paynent as a
speci es of income and we al so think that the paynments in the
present case cannot be treated otherw se.
There are sone observations in speech of Lord Radcliffe when
he dealt wth this case on appeal to the House of Lords
which we think nmay be usefully quoted here. He observed,
(p. 449-50), "The Coal Industry Nationalisation Act, 1946,
legislated for a revolution in the coal industry of this
country.................. These (interim incone paynent s
whi ch are now in question are the product ~of t hat
di sturbance and adjustnent, and it does not seemto ‘ne at
all surprising that they cannot well be related to any of
those other kinds of receipt which normally cone - into the
accounts of a conpany conducting a trade or business. They
are sui generis and it would, |I think, lead to confusion if
they were described in any terns except those which are
strictly applicable to their own special circunstances.
Thus, they were paid because the nationalisation  Statute
decreed that they should be paid. They woul d not have been
payabl e to the Respondents if they had not been conducting a
colliery business at the vesting date, and in that sense, of
course, they were paid to and received by the Respondents
for no other reason than that they had been owners of
colliery assets and had been in the colliery trade. 'Equally
of course, the interimincome paynents that the Respondents
got were fixed either as a
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proportion of the profits which they had been earning in the
colliery trade before the date of vesting or by a
conputati on of interest at varying rates upon suns received
fromtime to time by way of capital compensation. But, when
al | that is said, the fact remains that the only
identifiable origin of the paynents was the Statute which
aut hori sed them and at the same tine defined their terns and
met hods of computing. It is natural enough that noneys paid
in this way, described by their instrument of creation as
"interim income’, should be regarded as inherently of an
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i ncomre nature when the question arises of subjecting themto
any tax that bears upon incone as a chargeabl e subject. But
| do not think that in any proper use of the words can they
be said to arise froma source of income, in the sense that
income or profits’ for the noment | amnot concerned wth
any difference between the two ternms can be said to arise
from a trade or a business or an investnent or sonme other
pi ece of property that admits of use or enjoynents." He al so
observed, (451-52), "I have already explained why they were
not income from investments. By a sinmlar process of
reasoning they were not, in my view, income from property.
It does not clear up the matter to say that the right to
conpensation-and, for that matter, the right to interim
i ncome--was a chose in action. The interimincone paynents
did not arise fromthe right to conpensation as incone
ari ses fromincome-producing property. They arose from the
Statute itself which decreed that they were to be paid."
We venture to think that the observations that we have read
from the English case in the precedi ng paragraphs give the
correct picture of the nature of the paynents. It was found
unarguable that the interim paynents under the English Acts
were not of income nature. The payments with which we are
concerned were nade under statutory provisions
858
conpletely parinateria with those under consideration in the
English case. W, therefore, hold that the interimpaynents
to the appellant were incone and liable to tax.

It appears that ‘there were in this case four paynments
totalling Rs. 1,47,857-4-0 of which the first was made on
January 25, 1950 and the other three on April 10, 1950, July
3, 1950 and August 3, 1950, respectively. 't does not
appear to have been found whether the last three paynents,
which it will be noticed had been nade after April 1, 1950,
wer e in respect of the commtation sum or interim
mai nt enance. It was for that reason that the Tribuna
directed the Income-tax officer concerned to institute an
enquiry as to the nature of [ these three payments.
Apparently, the H gh Court approved of that order. W also
take the sane view. W think that the question was answered
correctly by the Hi gh Court by saying that the “interim
mai nt enance al | owance received by the assessee which do not
form part of the comrutation anmount are —income and  are
liable to be taxed and that the paynments nade subsequent to
April 1, 1950, towards conmutation ampbunt are not incone and
not liable to be taxed.
The result is that this appeal fails and is accordingly
di smssed with costs.

Appeal dism ssed.
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