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ACT:

Constitution of India, 1950-Article 31A-The Kerala Private
Forests (Vesting and Assignnent) Act, 1971-Act if entitled
to the protection of article 31A-Private forest held in
Janman right-1f necessary to show they are agricultura
lands within sub. clause (iii) of article 31A Agrarian
Ref orm neani ng.

HEADNOTE:

The Kerala Private Forests (Vesting & Assignnent) “Act (Act
26 of 1971) purported to acquire forest |ands held on Janman
right, w thout payment of conpensation, for inplenenting a
schene of agrarian reform by assigning |lands on registry  or
by way of I|ease to the poorer sections of the rura
agricultural population. A full bench of the Kerala High
Court (Reported in A l.R 1973, Kerala 63) held that the
provi sions of the Act were not protected by article 31-A of
t he Constitution and accordingly decl ar ed t he Act
unconstitutional and void. The Hi gh Court concluded that
forest lands in the State of Kerala could not generally be
regarded as agricultural |ands and, therefore, could not be
the subject of agrarian reformand that the schene of
agrari an reform envi saged by the Act was not real or genuine
but only illusory. The appeals and the petitions concerned
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the guestion whether the Act could qualify for the
protection of article 31A(1) of the Constitution. It was
contended on behalf of the State of Kerala that what 1is
included in the expression 'estate’ is specified in sub

clauses (i), (ii) and (iii) of clause (2) of article 31A
and, since the sub-clauses are disjunctive it would be
enough for the State to showthat the lawrelated to |and
covered by an " estate" falling in at |east one of the sub-
clauses, that since private forests were held in janman
right they would be an ’'estate’ within the neaning of sub-
clause (i) and that if the law envisaged a neasure of
agrarian reform it was not necessary for the State to
establish additionally that forest lands were simlar |ands
described in sub-clause (iii), that is to say, lands held
for purposes of agriculture or for purposes ancillary
t her et o.

The petitioners contended that private forests could not be
converted into agricultural lands by a mere legislative flat
contained in the Preanble of the Act, because, forest |[|ands
are |l ands in which forests grow spontaneously and naturally

wi t hout human effort or skill and are quite distinct from
agricultural |ands which, however defined, nmust contain the
element of tilling the soil for sowing and planting. It was

poi nted out that in sub-clause (iii) of Article 31A (2) (a)
a forest land may be regarded as an agricultural land only
when that land is held or let for purposes of agriculture or
for purposes ancillary thereto. Assumng that forest |ands
wer e "estate’ within the definition, it was further
contended that their acquisition was not for' inplenmenting
any scheme of agrarian reform but for a collateral purpose
nanely, to increase the revenue of the State by exploiting
the forest wealth.

Al'l owi ng the appeal s and di smi ssing the petitions,

HELD : that the Act was protected by Article 31A(1) of the
Consti tution.

(1) The forest lands in the State of Kerala have attained a
pecul i ar character owi ng to their ‘geography and climte and
the evidence available shows that vast areas ‘of /these
forests are still capable of supporting a |arge agricultura
popul ati on. They are agricultural |lands in the sense that
they can be prudently and profitably exploited for nature
stated in the Preanble that the private nmerely wanted to
convey that they are prudently and profitably exploited 3-
392SCl /74 agricultural lands in the senses. It is manifest
that when the legislature are agricultural land, they |ands
which by and large could be prudently and profitably for
agricul tural purposes. [ 682H, 683(C]

672

V. Venugopala Varnma Rajaa v. Controller of Estate Duty,
Kerala [1969] K. L. T. 320, relied on

(ii)The private forests being held in Jannmam right, and
Janman right being an 'estate"are liable to be acquired by
the State under article 31A(1)(a) as a necessary step.in the
i mpl enentation of agrarian reform Section 3 of the im
pugned Act vests the ownership and possession of all private
forests in the State. Therefore, they would attract the
protection of article 31A(1). It would not be, in such a
case, necessary to further examne if the lands so vested in
the governnent are agricultural lands failing wthin sub-
clause (iii). [ 684C]

Kaval appara Kottarathil Kochuni and others v. The State of
Madras and others, [1960] 3 S.C.R 887, State of U P. wv.
Raja Anand Brahma Shah, [1967] 1 S.C.R 362 and Bal madies
Pl antations Ltd. v. State of Tamil Nadu, [1972] 2 S.CC.
133, referred to.
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(iii)The Act envisages a schene of agrarian reform In
statutes of this nature provision can only be generally nade
to indicate the broad details of the scheme for agrarian
reformand that is what is done in the Act. The H gh Court,
has not given any substantial reasons for comng to the
concl usion that the schenme of agrarian reformis a "teasing
illusion and a promise in unreality". [684F, 685C]

Bal madi es Plantations Ltd. v. State of Tam | Nadu, [1972] 2
S.C.C. 133 di stingui shed.

Kannan Devan Hills Produce v. The State of Kerala and
another, [1972] 2 S.C. C. 218, appli ed.

(iv) The Act cannot be inpugned as a piece of colorable
| egislation. The question really is, in the first place, of
the conpetence of the legislature to pass the i npugned Act
and, in the second, whether the Act is constitutional in the
sense that it is protected by article 31A(1). [687D

(v)It is presuned that the |egislature knows the needs of
its people and will bal ance the present advantages agai nst
possi bl e future di sadvantages. If there is pressure on |and
and the legislature feels that forest lands in sone areas
can be conveniently, and wthout  nuch danage to the

conmunity as a whole,” utilized for settling a | ar ge
proportion of the agricultural population, it is perfectly
open, under the - constitutional powers vested in the

| egislature, to nake a suitable law, and if the law is
constitutionally valid this Court can hardly strike it down
on the ground that in the long run the legislation instead
of turning out to be a boon will turn out to be a curse.
[687(F

(vi)An agreement of the Governnent cannot precl ude
| egislation on the subject. The High Court ~has rightly
pointed out that surrender by the ~Government  of its
| egislative powers to be used for public good cannot avai
the conpany or operate against the Governnent as equitable
est oppel . [688(C

Per Bhagwati & Krishna Ilyer JJ- : (Concurring) : The
technol ogy of agrarian reformfor (a devel opi ng country which
traditionally lives in its villages envisages the nationa
programmes of transmuting rural life from feudal nedivealism
into equal, affluent nodernisma w de canvas overflow ng
nmere inprovement of agriculture and reform of ~the |[and
system Article 31A(2)(iii) itself, by referring to land
for pasture and sites of buildings and other structures
occupi ed by cultivators, agricultural |abourers and village
artisans, gives clear hints of agrarian - wellbeing being
pivotal to land reformin its larger legitimte connotation
Agrarian reformis nore humani st than mere | and reform and,
scientifically viewed, covers not nerely abolition of

internediary tenures, zanmindaris and the like but’' re-
structuring of wvillage life itself taking in its /broad
enbr ace the socio-economc regeneration of the rura
popul ation. The Indian Constitution is a social instrunent

with an economc nission and the sense and sweep of its
provisions nmust be, gathered by judicial statesmen on  that
sem nal footing. Also, 'it is arguable that the elimantion
of ancient jananam may per se be regarded as possessing the
attribute of agrarian reform because, to wipe out feuda

vestiges from our countryside and to streanine I and
ownership are prelimnaries to the projection of a socialis-
tic order which Part IV and art. 31A of the Constitution
strive to create. However, this Court has held that a
schene of agrarian reformis essential, apart from

673

taking over of fanmamrights to, make the law valid. |In the
present case a concrete agrarian project is presented by
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section 10 of the Forest Act. Once it is accepted that
devel opnental orientation and distributive justice are part
of and inspire activist by agrarian reform its sweep and
reach nust extend to cover the needs of the village
conmunity as well. What progranme of agrarian reform shoul d

be initiated to satisfy the requirement of rural uplift in a
particular conmunity under the prevailing circunstances is a
matter for legislative judgnment. The sole issue for the
Court is whether it is in fact a scheme of agrarian reform
and if it is, the prudence or folly thereof falls outside

the orbit of judicial review 1In ascertaining whether the
i mpugned enactnment outlines a blue-print for agrarian reform
the Court wll 1look tothe substance of the statutory

proposal and not its nere outward form The. Court should
not be too gullible toaccept a scheme of agrarian reform
when it is nothing but a verbal subterfuge, but at the sane
time the Court should not be too astute to reject such a
schenme ~because it is not satisfied with the wisdom of the
schene or its technical soundness. It would not be enough
nerely to say that the inconme of the property acquired is to
be wutilised for purpose of agrarian reform The property
itself nmust be acquired for carrying out such a reform
This requirement is satisfied in the present case. If the
State, for ulterior ends, prevaricates or betrays the scheme
by non-inplenentationor nmis-inplenentation, an aggrieved
party nmay seek releif through a judicial post audit. [692 G
693 C, E

Once it is found that the legislative area is barricaded by
Art. 31A it cannot be breached by Arts. 14, 19 and 31 and
judicial break-in is constitutionally interdicted. But, at
the same tine, Art. 31Ais no charter of legislative freedom
to refuse conpensation altogether in every case. The Court
nay not strike down a statute for non- paynent of
conpensation but the legislatureis expected, except in
exceptional socio-historical setting to provide just payment
for the deprived persons. To exclude judicial reviewis not
to black out the beneficient provisions of Arts. 14, 19 and

31. May be the present |egislation dealing with ‘extensive
anti quat ed janmam rights relates to t he exceptiona
cat egory. However this is an area where not the court but

the elector is the proper corrective instrument. [695QF
Kochuni’'s case, [1960].3 S.C R 887, Ranjit —Singh's case,
[1965] 1 S.C.R 82; 94, Ram Narain Medhi v. State of Bonbay,
[1959] Supp. 1 SSC R 489, Raja Anand’'s case, {1967] 1
S.C R 362, Balnadies Plantations Ltd. v.-State of ~Tamnil
Nadu, [1972] 2 S.C.C. 133, Kanan Devan Hills Produce v. The
State of Kerala and another, [1972] 2 S.C. C. 218,  Gajapath
Narayan Deo v. State of Orissa, [1954] S.C R 1, 10-11, and
Wakf Estates v. State of Madras, [1971] 2 S.C R~ /790,
referred to.

JUDGVENT:
ClVIL APPELLATE/ ORIG NAL JURISDICTION : Gvil Appeal No.
1938 of 1972.
Appeal from the judgnment and order dated the 21st June,
1972, ,,if the Kerala Hi gh Court at Emakulamin O P. No.
3771 of 1971.
Cvil Appeal No. 1416 of 1972.

Appeal fromthe judgnent and order dated the 21st June, 1972
of the Kerala High Court at Ernakulamin O P. No. 3858 of
1971.

G vil Appeal No. 1417 of 1972
Appeal from the judgment and order dated the 21st June,
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1972 of the Kerala H gh Court at Ernakulamin O P. No. 4036
of 1971 and Wit Petition Nos. 151, 152, 153, 176, 177, 178.
179, 180, 181, 182, 186, 187, 188, 189, & 198 of 1971
Under Art. 32 of the constitution of |India for t he
enf orcenent of fundanental rights.
674
M M Abdul Kader, V. A Seyid Muhammad and P. C. Chandi
for the appellants, (in all appeals).
V.K.  Krishnan Menon, B. Mohan and O P. Khaitan for
respondent (in C. A No. 1398/72).
M C. Chagla, (in C.A 1417 only) T. K M Unnithan and A S.
Nanbi ar, for respondents (in C A Nos. 1416-1417).
B.Dutta and J. B. Dadachani, for petitioners (in al
W Ps. except WP. 186/71).
N.  Sudhakaran and P. K Pillai, for petitioner (in WP
186/ 71).
M M  Abdul Kader, Sukumaran and K M K Nair, for
respondent. No. 1 (in all the WPs).
R N. Sachthey, for respondent No. 2 (in all WPs except
WP. 186/71).
The Judgnent —of A N RAY C.J. D. -G PALEKAR and Y. V.
CHANDRACHUD, JJ. was delivered by PALEKAR, J. KRI SHNA | YER
J. gave a separate Qpinion on behalf of hinself and P. N
BHAGWATI , J.
PALEKAR,J Al |l the /above cases involve a challenged to the
Kerala Private Forests (Vesting and Assignnment) Act 26 of
1971 (hereinafter called the Act) on the ground that the Act
as a whole was violative of Articles 14, 19(1) (f) (g) and
31 of the Constitution.
The lands involved are private forest |ands situated in the
f or mer Mal abar District which, after the States Re-
organi zation Act, 1956, stood transferred fromthe old State
of Madras to the new State of Kerala: As a result of the
Act referred to above, these forest |ands vest in the State,
al l egedly, as a measure of agrarian reform
The Wit Petitions are filed in this Court under Article 32
of the Constitution by several Omers and/or |essees of
large tracts of forest lands. The Cvil, Appeals are filed
by the State, of Kerala fromthe judgnent and order of a
full bench of the Kerala H gh Court (Reported in AIl.R
1973, Kerala 36) in petitions filed in t hat court
chal | engi ng the Act. The Hi gh Court—hel'd that the
provisions of the Act are not protected by Article 31A of
the Constitution and accordingly declared the Act as
constitutional and void. Thus in all the - proceedings now
bef ore us, which were argued together, the question-involved
is the validity of the Act. That will depend entirely the
guestion whether the Act is protected by Article 31A(1) of
the Constitution.
The conclusion of the High Court was expressed in the
fol | owi ng words:
"Having regard to our conclusions that | forest
lands in the State of Kerala, cannot generally
be regarded as agricultural | ands and,
therefore, cannot be the subject of agrarian
reformand that the schene of agrarian reform

675
envi saged by the inpugned Act is not real or
genuine but only illusory, we are of the

opi nion that the provisions of the Act are not
protected by Article 31A of the Constitution
e therefore declare the Kerala Private
Forests (Vesting and Assignment) Act 26 of
1971 unconstitutional and void."

It is contended on behalf of the State of Kerala that in
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order to get the protection of Article, 3 1A(1) (a) of the
Constitution that the law nmust fulfill two conditions-(1)
that it must relate to an estate as defined in Article
31A(2) (a) and (2) that the |awrnmust be one of agrarian
reform VWhat is included in the expression "estate" s
specified in sub-clauses (i), (ii) and (iii) of clause (2)
of Article 31A and, since the sub-clauses are disjunctive,
it will be enough for the State to show that the |law rel ates
to land covered by an "estate" falling in at |east one of
the sub-clauses. It was submitted that the private forests
in Ml abar are held in janman right and hence they are an
,estate within the neaning of sub-clause (i). |If the State
further shows, he contended, that the |law envisages a
neasure of agrarian reformit was not necessary for the
State to establish additionally, that forest lands are
simlar to |lands described in sub-clause (iii), that is to
say, lands held or let for purposes of agriculture or for
purposes ancillary thereto. 1In short, in the subm ssion on
behal f = of the State, the forest lands with which we are
concerned are an " estate’ within the neaning of Article 3 1
A (2) (a) (i) of the Constitution and since section 10 of
the i npugned Act, inter alia, enbodies a schene of agrarian
reform the Act is valid.
This will be the proper place to refer to the provisions of
the Act. The Act is described as one to provide for the
vesting in the Governnent of private forests in the State of
Kerala and for the assignment thereof to agriculturists and
agricultural |aborers for cultivation. The preanble is as
foll ows:
"WHEREAS the private forestsin the State of Kerala are
agricul tural |ands;
AND WHEREAS Cover nnment consi der that such agricultural |ands
should be so wutilised as to increase, the agricultura
production in the State and to pronote the welfare 'of the
agricultural population in the State;
AND VWHEREAS CGovernnment al so consider that to give effect to
the above objectives it is necessary that the oprivate
forests should vest in the Governnent;
BE it enacted etc.
By Section 1 the Act is made to extend to the whole of the
State of Kerala and is deenmed to have conme into force on the
10th day of My, 1971. Section 2 gives sone definitions.
W are not concerned with all of them ause (e) defines
an owner as follows :
“(c) "owner", inrelation to a private forest,
i ncludes a nortgagee, |essee or other person
having right to possession and enjoynment of
the private forest.™

676
Clause (f) defines "private forest". Private forest neans, -
(1)in relation to the Mal abar district referred to“in sub-
section(2) of section 5 of the States Re-organisation Act,
1956 (Central Act 37 of 1956), -

(i) any land to which the Madras Preservation of Private
Forests Act, 1949 (Madras Act XXVII of 1949), applied
i medi ately before the appoi nted day excl udi ng-

(A)lands which are gardens or nilams as defined in the
Keral a Land Reforms Act, 1963 (1 of 1964);

(B) lands which are used principally for the cultivation of
tea, coffee,cocoa, rubber, cardanom or cinnanmon and | ands
used for any purposeancillary to the cultivation of

such crops or for the preparation of the sane for the
mar ket .

(© lands which are principally cultivated with cashew or
other fruit-bearing trees or are principally cultivated with




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 24

any other agricultural crop; and

(Dysites of buildings and |I|ands appurtenant to, and
necessary for the convenient enjoynment or use of, such
bui I di ngs;

(ii)any forest not owned by the Governnment, to which the
Madras Preservation of Private Forests Act, 1949, did not
apply,, including waste |lands which are enclaves wthin
wooded areas;

(2)in relation to the remaining areas in the State of

Kerala, any forest not owned by the Governnent, including
waste | ands which are enclaves within woded areas."
Section 3 is inportant. "Private forests to vest in

Government (1) Notwithstanding anything contained in any
other law for the tine being in force, or in any contract or
ot her docunent, but subject to the provisions of sub-
sections (2) and (3), with-effect on and fromthe appointed
day, the ownership-and possessioon of all private forests in
the State of Keralashall, by virtue of this Act, stand
transferred to and vested in the Governnent free from al
encunbrances, and the right, title and interest of the owner
or any other person in any, private forest shall stand
ext i ngui shed." The appointed day neans the 10th day of My,
1971. Sub-sections (2) to (4) of section 3 are not rel evant
for our present enquiry. Since some time lag between
vesting and distribution under section 10 was inevitable,
section 4 provided as follows :

"4. Private forests to be deened to be reserved forests-

Al private forests vested in the Government under sub-
section (1) of section 3 shall, so long as they renmain
vested in the Governnent, be deened to be reserved forests
constituted wunder the Kerala Forest Act, 1961 (4 of 1962)

and the provisions of that Act shall, so far as may be,
apply to such private forests."
677

Section 5 provides for eviction of persons in unauthorised
occupation and section 6 for the demarcation of boundaries
of the private forests.
Section 7 provides for the constitution of Tribunal's, /'their
powers and functions. Sub-clause. (2) of that section
provides that "the Tribunal shall consist of a single person
who is, or has been, or is qualified to be appointed as, a
District Judge.”
Section 8 provides that "Were any, dispute arises as to
whet her - -
(a)’ any land is a private forest or not; or
(b) any private forest or portion - thereof
has been vested in the Government or not, the
person who clainms that the land is not a
private forest or that the private forest’ has
not vested in the Governnment, may apply to the
Tri bunal for decision of the dispute. Sub-
section (3) provides that "if the Tribuna
decides that any land is not a private forest
or that a private forest or portion thereof
has not vested in the Gover nnent , t he
custodian shall, as soon as may be, restore
possession of such land or private forest or
portion, as the case may be, to the person in
possession thereof imediately before t he
appoi nted day."
Section 9 provides that "No conpensation shall be payable
for the vesting in the Governnent of any private forest or
for the extinguishment of the right, tide and interest of
the owner or any other person in any private forest under
sub-section(1l) of section 3."
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Havi ng thus provided for acquisition of private forest |ands
without the necessity to pay conpensation the Act now
proceeds to provide for a schenme of agrarian reform
Section 10 Assignnment of Private forests.-(1) The Covernment
shall, after reserving such extent of the private forests
vested in the Governnment under sub-section (1) of section 3
or of the lands conprised in such private forests as may be
necessary for purposes directed towards the pronotion of
agriculture or the welfare 'of the agricultural popul ation
or for purposes ancillary thereto, assign on registry or
| ease to-

(a) agriculturists;

(b) agricul tural |aborers;

(c) Menber s of Schedul ed Castes and

Schedul ed~ Tribes who are willing to take up

agriculture as neans of their |ivelihood;

(d) unenpl oyed -~ young persons belonging to

famlies of agriculturists and agricultural

| aborers, who have no sufficient nmeans of

livelihood and who are willing to take up
agriculture as neans of their |ivelihood;

678

(e) | aborers bel onging to famlies of
agricul turists and agricultural | aborers,

whose principal neans of livelihood before the
appoi nted day was the inconme they obtained as
wages for work in collection with or relate to
private forests and whoare willing to take up

agriculture as neans of their liveliho

od.

the remaining private forests-or the | ands conprised in the
private forests on such ternms and subject to such
conditions. and restrictions as may be prescribed.”

"(2) The Governnment may, by notification in the Gazette,
del egate their power under sub-section (1) to any officer of
the Governnent or any class of officers of Covernnent,
subj ect to such restrictions and control as may be specified
in the notification."

(3) The extent of private forests or lands conprised in
private forests which my be, assigned to each of the
categories of persons specified in sub-section(1l) and the
order of preference in which assignnment may, be made shal
be such as may be prescribed."

Section 11 is inportant. It reads : "Assignnent to be nmade
within two years.-Assignnment of the private forests or the
 ands conmprised therein under section 10 shall, as far as

may be, conpleted within two years from the date of
publication of this Act in the Gazette."

Section 12 deals with the powers of the Tribunals and the
custodian and Section. 13 bars the jurisdiction of /civi
courts.

Section 15 reads : "Constitution of Agriculturists Wlfare
Fund. (1) A fund called the Agriculturists Wl fare Fund shal
be constituted by the Government to be wutilised for the
settlenent and welfare of persons to whomprivate forests or
| ands conprised in private forests, have been assi gned under
section 10 and shall be adm nistered in such nanner as way
be prescribed."

"(2) The Fund referred to in sub-section (1) shall consi st
of grants or loans by or fromthe Governnent and nonies
recei ved by the Governnent by the,sale of trees standing in
such portion of the private forests as are or nmay be
assi gned under section 10".

Section 17 provides for the rules naking power of the
Gover nment .
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By the repealing section 18 several Acts have been repeal ed
i ncl udi ng t he Kerala Private Forests (Vesting and
Assi gnnent) Ordi nance. 1971 whi ch had been promul gated pri or
to this Act.

In short the Act purports to acquire forest |ands without
payment of conpensation for inplementing a scheme of
agrarian reform by assigning lands on registry or by way of
|ease to the poorer sections of the rural agricultura
popul ati on. This is done after reserving portions of the
forests as nmay- be necessary for purposes "directed towards
t he promotion of agriculture or the welfare of t he
agricul tural popul ation or for purposes ancillary thereto.”
This schene of agrarian reformis intended to be conpleted
within two years.

679

M. Chagla, who addressed us the principal argunent in this
case on behal f of the owners, contended that private forests
could not be converted into agricultural lands by a nere
legislative flat contained in the Preanble of the Act,
because ‘forest lands are lands in which forests grow
spont aneously —and naturally w thout human effort or skil

and are quite distinct from agricultural lands which
however defined, rmust contain the elenent of tilling the
soil for sowing and planting. He pointed out that in sub-

clause (iii) of Article 31A (2) (a) a forest land may be
regarded as an agricultural land only when that land is held
or let for purposes of agriculture or for purposes ancillary
thereto in which case a forest |land may be included in the,
definition of the word 'estate’. It was not shown that vast
areas of private forests which are now in the possession of
the owners and the |essees thereof were held or let for
purposes of agriculture and hence they cannot be regarded:
as an 'estate’ within the definition.~ That al one according
to M. Chagla deprived the Act of the protection ' under
Article 31A(1). Secondly, assumng that forest |ands are
"estate” within the definition, hefurther contended that
their acquisition was not for inplenmenting any, schene of
agrarian reform but for a collateral purpose, nanely, to
i ncrease the revenues of the State by exploiting the forest
wealth of the lands by selling valuable tinber naturally
growi ng in them

Since the Preanble to the inpugned Act forests in the State
of Kerala are ’'agricultural lands’ and there is no
definition of what is neant by "agricultural lands” in the
Act itself, we shall have to consider in -what  sense the
expression 'agricultural |ands’ has been used in the Act.
It is conceded by the | earned Advocate Ceneral for the State
of Kerala that a nere recital in the Preanble, although
admi ssible, wll not be conclusive of the facts. But he
submits that courts should show decent respect to ~such an
affirmati on of fact because the legislature of a “State is
presuned to know the character of the lands situated in the
State, the tenure under which they are’ held, the use and
abuse to which they are put and the manner in which  such
natural resources of the State are best .utilized for the
benefit of the comunity. He submits that this affirmtion
in the Preanble is not irresponsibly, nmade and that the
expression ’'agricultural |ands’ has been used in a specia
sense having regard to the uses to which these forest |ands
have been put over generations. 1In his submssion forest
lands in Kerala are agricultural lands in, the sense that
they are capabl e of being used for raising food crops.. cash
crops, plants or trees and ot her purposes of husbandry.

The statenent of objects and reasons in the Act contains the
following :
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"There are vast extents of private forests in the State
particularly in the Mal abar area where such forests are
owned by Janmies. These private forests are agricultura

| ands. In the Judgnment reported in 1969 K L. T. 320 (V.
Venugopal a Varma Rajaa v. Controller of Estate Duty, Keral a)
a division bench of the Hi gh Court has held that in the
absence of exceptional circunstances such as the | and being.
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entirely rocky and barren for other reasons, all forests
lands- in the State are agricultural lands in the sense that
t hey can be prudently and profitably expl oi ted f or
agricul turing purposes.”

Ref erence may al so be made in this connection to sone of the
passages in the affidavit filed by Shri K. Viswanat han Nair

Joint Secretary to Governnent of Kerala, Law Department, in
this connection. In para 4 of his affidavit he says
"Approxi mately 28 per cent of-the total land area in the
Kerala State constitutes forest |ands. CGenerally forest

| ands conprised in the erstwhile native States of Travancore
and Cochi'n area are owned by CGovernnent, whereas that of the
erstwhile Mlabar District of Madras Presidency bel onged
partly to private individuals and partly, to the State

CGover nrrent . It was  estimted that the total extent of
private forests in Ml abar area would cone to about 1,200
sq. mles, i.e. about 7.5 lakh acres...... As per the Survey

conducted by the Madras Governnent in the year 1945, private
forest lands in Ml abar area, the extent of which was found
to be 1,200 sq. nmiles then, belonged to 116 private
i ndi vi dual s, the extent owned by them varying from 100 acres
to 1,0,0,000 acres." Then he proceeds to say’, "the forest
lands in Kerala are agricultural |ands and can be put to
cultivation of various food and cash crops. Cultivation of
forest lands will increase the agricultural production in
the State and wll also provide neans of livelihood to
| andl ess agricultural |aborers. The CGovernnent considered
such lands should be distributed  to those persons for
purposes of agriculture and that to ensure effective and
proper distribution of such lands, the private forests
shoul d be vested in the CGovernnent."

Then at para 19 he states as follows :

"It is also pertinent to, place before this Hon ble Court
the fact that in large tracts of areas which had been
already clear-felled by the owners of the private forests or
their contractors, food-crops |ike coffee, coconut.  pepper
etc.. have been raised converting theminto such food crop
pl antations. Even planting teak and other plantation crops
is agricultural operation and the |ands on which these are
pl anted are agricultural |lands. After assignment of private
forests from the jenmes or after trespassing into the
private forests, large nunbers of settlers of the poor
cl asses have clear-felled the forests including dense forest
areas and have cultivated food crops therein. Pl antati ons
like tea, coffee, rubber, 'teak and cardamom have been
raised in the private forests by the rich planters. In
other places after clear-felling the forests, cocoanut,
areca, tapioca and other cultivations have been raised, the
yield of which is found to be considerably high when
conpared to the other areas of the State. Simlarly,
cof fee, pepper and rubber plantations have been successfu
in the forest lands in Wnad (Ml abar District)".

A fact to which attention nust be drawn is that whereas a
large proportion of the forests in the fornmer Travancore
Cochin State belonged to the Government and only a snal
proportion to private owners or janmes, the position in the
Mal abar District was just the ,opposite. Forest lands in
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that District belonged predomnantly to
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private owners or jannm es Many of these private owners were
heads of H ndu Religi ous Endownents., A committee known as
the Kutti Krishna Menon Committee had been appointed for
recormending the wunification of laws relating to Hi ndu
Rel i gi ous Endownents in the Madras State and that Conmittee,
in one place of its report, suggested-and this is referred
toin the affidavit-as follows :
"74. W woul d suggest that the |large areas of
virgin forest |lands available within sone of
the Devaswons may be utilized for plantation
of cocoanut,. arecanut, pepper, cashew,
rubber, etc."
The Mal abar Tenancy Act, 1929 as ,nended in 1951, contai ned
the follow ng provision
"52.(1) The State Governnent .or such officer as they may
authorise in this behalf may by order require the I|andlord
of any waste or forest land to lease it for agricultura
purposes to such person for such term subject to such
condi tions and w thin suchtinmes as may be specified in the
order."
By reason of the increasing population of the area, and
consequent pressure-on | and, there was w despread squatting
by agriculturists in forest areas where trees 'were cut and
| arge blocks , were brought under the plough. The forner
State of Travancore and Cochin bowed to the  inevitable by
regul arising the ‘occupation by unauthorised settlers and
issued orders for settling agriculturists on land in the
forests which could be put to agricultural use. In this
connection the affidavit says:
"Forest lands in the Travancore-Cochin-area of the State,
which are Government Reserve Forests have been wi dely used
since long past for agriculture  and purposes ancillary
thereto by persons to whom these | ands were assigned by the
State and by large nunbers of encroachers. Use of these
lands for agricultural purposes on a large scale has been
adverted to, in the Report of the Sub-Conmittee on the
eviction of encroachers fromthe forest lands in the State
of Kerala, to which also this respondent craves |leave to
refer in detail at the hearing. The Government is currently
distributing 3 I akh acres of forest |ands for settlement of
agriculturists.”
Ref erence was al so nade to the report of the Special Oficer
Shri K. Anantan Pillai who was asked to prepare-a list of
arable lands in the reserve forests-of the forner Travancore
and Cochin suitable for cultivation. That report was made

in 1969. The extracts fromhis report are given in._the
affidavit and they show to what extent lands in the
Covernment reserve forests were nade available to ,~ hungry

agriculturists for food production. The officer says "Now
that the position of food supplies is far nore serious and
the scope for finding enploynment for a very |arge number of
people is getting nore and nore linmted, one of the possible

alternate solutions will be to take a fairly big slice  of
cultivable land fromthe Government forests for assignnent
to these people. Wth this object in view, | have inspected
682

these lands in all these divisions and | have prepared a
list of areas considered suitable for cultivation, details
of which are furnished." After furnishing the details the
Oficer says : "The present attenpt is to find out suitable
cultivable lands in the reserve area and to give the land on
a systematic basis. Wth this viewin nnd | have tried to
find out suitable areas preferably in large bl ocks. Thi s
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will help the formation of fairly large sized colonies or
villages so that the allottees can have a social life and in
course of time all the facilities for comrunal |iving can be
provided to them If alarge block is taken, normally
because of the nature of land in our State a few steep hills
cannot be excluded. The colony can be formed on the base of
these hills in fairly elevated places and it can be-so

arranged that the individual famlies wll have their
resi dences at convenient places (within two or three mles)
in relation to the area he is given for cultivation. Sone

of the blocks |I have pointed out are fairly large areas
where even small townships can be forned. This will aid the
formati on of cooperative societies to help the allottees in
both their cultivation and in constructing suitable building
for "them" This shows how the Special Oficer felt the need
of settling chunks of the agricultural population in blocks
of reserve forests and envisaged the formation of I|arge
bl ocks in the forest area so that in the nei ghborhood and on
the slopes of the hills villages and even snall townships
could be built. The Oficer was chiefly concerned with the
reserve forests in the Kerala State. But in his report he
also referred to the private forests in the Mal abar

District. In that connection he says "Apart from this
understand that extensive areas of private forests are
available in the/ Mlabar Districts. They can also be

acquired and distributed."

It nmnust be renenbered that what is stated generally about
the nature of the reserve forest lands in the old State of
Travancore Cochin applies equally to the private forest

| ands of Malabar District because all these forests are
contiguous and formone long belt of a nountainous terrain-
now formng part of the State of Kerala. It will be thus

seen that all forest |ands, whether reserve or private, have
been applied for generations for the settl enent of
agriculturists whether such settlenents were authorised for
unaut hori sed. Vast areas-in the forests were clear-felled,
as the expression goes, for bringing patches and blocks of
ands under agriculture. Several types of produce were
obt ai ned by agriculture and a | arge popul ation lives on the
sane. Plantations of, coffee, tea, rubber, cardamom and the
i ke were grown on an extensive scale in these forests. I'n
recent years Industrialists have taken | eases of vast areas
of these forests fromtheir owners and a fraction of the
samnme has been brought under cultivation by pl anti ng
eucal yptus and other types of trees useful for ~ paper and
other industries. Large areas in these forests seemto be
even now in their pristine formbut are capable of being
utilized by absorbing a |large proportion of the popul ation
by settling themon the land. These forests,  therefore,
have attained a peculiar character owing to their geography
and climate and the evidence available to us shows that vast

of these forests are still capable of supporting ‘a
large agricultural population. The several authoritative
reports

683

to which reference was nade in the, affidavit were nade
avail able to us and the extracts therefromwere read out at
the time of the. argunment. They seemto support what a
bench of the Kerala- High Court said in V. Venugopala Varma
Rajaa v. Controller of Estate Duty, Kerala(l) in para 6 of
the judgnent. "It is well-known that the extensive areas of
different varieties of plantations that we have got in this
State were once forest lands; and it is also equally well-
known that year. after year large areas of, forest lands in
this State are being cleared and converted into valuable

ar eas
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pl ant ati ons. In the absence of exceptional circunstances
such as the Iand being entirely rocky , or barren for other
reasons, all forest lands in this State are agricultura

lands in the sense that they can be prudently and profitably
exploited for agricultural purposes." This judicial opinion
as we have already seen has been referred to in the

Statement of Objects and Reasons of the Act. It is,
therefore, nanifest that when the legislature stated in the
Preamble that the private forests are agricultural |and,

they nerely wanted to convey that they are lands which by
and |arge could be prudently and profitably exploited for
agricul tural purposes.

Havi ng appreciated the true nature and character of these
private forests we have to see whether they can be regarded
as 'estate’ within 'the contenplation of Article 31A (2) of
the Constitution. That Article is as follows :

"31A- (a) the expression "estate" shall, in
relation to any local areas, have the sane
nmeaning as that  expression or its | oca

equi valent has-in the existing lawrelating to
I'and tenures in force in that area and shal
al so incl ude-
(1) any jagir, inam or maufi or ot her
simlar grant and in the States of Madras and
Keral'a, any jamman right;
(ii)any land held under ryotwari settlenent;
(iii)any land held or-let for purposes of
agriculture or for purposes ancillary thereto.
i ncl udi ng waste land, forest |and, f or
pasture. or sites of buildings and ot her
structures occupied by cultivators of |and,
agricultural |aborers and village artisans;
(b) The expression "rights?, in relation to
an estate, shall include any rights vesting in
a propri etor, sub-proprietor, under -
proprietor, tenure-holder, (raiyat, under -
raiyat) or other internediary and any rights
or privileges in respect of land revenue."
The definition of "estate’ is an inclusive definition. In
subclauses (i), (ii) and (iii) certain categories of  rights
and lands are included in the definition of the word

"estate’. It is the contention on behalf —of the Kerala
State that these forest |ands which are held in janmamri ght
fall squarely under sub-clause (i). Since janmamtight to

these lands is in an 'estate’ it could be acquired by the
State
(1) [1969] K L. T. 230.

684

under Article 31A(a)(1)(a). There is force in this
contention. Janman rights in the States of Mdras and
Kerala are, as explained by Subba Rao, J. in Kaval appara

Kottarathil Kochuni and others v. The State of Madras and
others(1l) rights of hereditary proprietorship in 'land.
These rights, like the rights created by grant of jagir or
inamrelating to land, which included agricultural |ands  or
waste | ands or forests and hills (See: State of U P. v. Raja
Anand Brahma Shah) (2), are brought within the definition of
the word 'estate’, and are, therefore, liable to be acquired
by the State under Article 31A(1)(a).

It is not disputed that all the private forests. with which
we are now concerned are held in Janmam right. Janmam
rights being an ,estate’ are liable to be acquired by the
State wunder Article 31A(1) (a) as a necessary step to the
i mpl ementation of agrarian reform Section 3 of t he
i mpugned Act vests the ownership and possession of al
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private forests in the State. Therefore they would attract
the protection of Article 31A(1). It would not be, in such
a case, necessary to further examine if the | ands so vested
in the Government are agricultural lands falling within sub-
clause (iii). This is explained in some detail by this
Court in Balmadies Plantations Ltd. v. State of Tam| Nadu
(3) in para 15 at page 147.

Indeed this does not mean that the State is absolved from
showi ng that the acquisition is for the purpose of agrarian
reform In fact in Bal madies case, referred to above, the
acqui sition of forests owned by janm es was set aside on the
sol e ground that the inpugned |aw or the material on record
did not indicate that the transfer of forests from the
janmes to the Government was linked in any way wth a
schenme of agrarian reformor betterment of village econony.
What then is the schene of -agrarian reformenvisaged in the
i mpugned Act? The title of the Act shows that it is an act
to provide for the vesting in the Government of private
forests for the assignnent thereof to agriculturists and

agricultural” laborers for cultivation. The Preanble shows
that such private forests which the legislature thought to
be agricultural lands in the sense, already explained,

should be so utilised as to increase their agricultura
production in the State and to pronote, the welfare of the
agricultural population in the State. It is further stated
in the Preanble that in order to give effect to the above
objects it was necessary that the private forests should
vest in the Governnent. The objectives of increasing the
agricul tural production and the pronotion of the welfare of
the agricultural population are clearly a pr edom nant
element in agrarian reform How these objectives are to be
i mpl enented are generally stated in sections 10 and 11. Al
the private forests, after certain reservations, are to be
assigned to agriculturists or agricultural |aborers and to
the poorer classes of the rural population desiring bona
fide to take up agriculture as a neans of their 1|ivelihood.
The reservation in respect of (certain portions/ of the
forests is al so nade

(1)[1960] 3 S. C R 887. (2) [1967] 1 S. C R 362.
(3)[1972] 2 s.C. C 133.
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in the interest of the agricultural population because the
section says that the reservations will be such-as may be

necessary for purposes directed towards the pronotion - of
agriculture or welfare of the agricultural population or for
purposes ancillary thereto. Section 11 further provides
that after making the necessary’ reservations the scheme for
the assignnent of the private forests to the various bene-
ficiaries described in section 10 shall, as far.as nmay be
conpleted within two years fromthe date of the publication
of the Act. The conditions and restrictions under “which the
assignments are to take place have to be prescribed by

rul es. We understand that in view of the stay granted by
the courts, the rules have not been franed. But it is clear
that the rules will have to be framed forthwith because  of
the wurgency of the matter as seen in section '11 and these
rules will undoubtedly unfold the details of the schene
generally envisaged in section 10. It would not be
necessary to enphasize that the rules wll have to be
consistent with the purposes of the Act. In statutes of

this nature, provision can only be generally nmde to
i ndicate the broad details of the scheme for agrarian reform
and that 1is what is done in the Act. In Bal nadi es case
referred to above no such schene had been envisaged. But in
anot her case nanmely the Kannan Devan Hills Produce v. The
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State of Kerala and another(1l) the Statute viz. The Kannan
Devan Hlls (Resunption of Lands) Act 5 of 1971 disclosed a
schene in section 9 which is very simlar to our own section
10 of the inpugned Act. Section 9 of that Act was as
fol | ows
"9. Assignnment of lands.-(1) The Governnent
shall, after reserving such extent of the
| ands, the possession of which has vested in
the CGovernnment under sub-clause (1) of section
3 as may be necessary for
purposes directed towards the pronotion of
agriculture or the welfare of the agricultural
popul ation to be settled on. such |ands,
assign on registry the remaining lands to
agriculturists . and agricultural |aborers in
such manner, on such terms and subject to such
conditions and ~restrictions, as may be
prescri bed. "
That schene as envisaged in this section was upheld by this
Court as ‘a schene for agrarian reformand we do not see any
good reason why we should take a different viewwth regard
to the schene envisaged in section 10 'of the inmpugned Act.
The Hi gh Court thought that the scheme was not real or
genuine but illusory and has given sone reasons in para 12
of the judgnment why it took that view The reasons given do
not stand scrutiny.” One reason was that whereas in the
Kannan Devan Hills (Resunption of Lands) Act, 1971 Section 9
provided for’ only assignnent on registry of the lands, in
section 10 of the inpugned Act the forest |ands are intended
to be assigned both on registry and by way of |ease.
Exception is taken to assignnments by way' of |ease on the
ground that the | essee does not get any fixing of " tenure.
Rules are to
(1) [1972] 2 s. C C 218
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be still franed and it would be too early nowto say what
conditions and restrictions will be inmposed, in the |eases.

Moreover, assuming that there is no fixity of tenure, that
woul d not nmean that |eases in favour of , agriculturists or
agricultural |aborers are not part of agrarian reform The
point is that forest |ands, overgrown by shrubs and jungle

growth, will have to be cleared in the first instance before
the land is made cultivable; and after the land is nade
cultivable agricultural produce will be grown there by sone

| essee or the other. Assunmng any particular |essee’'s
tenure is not fixed, that would not nean that the land will
remain fall ow O her agriculturists will step into the
shoes of the | essee and the process of growi ng agricultura
produce will continue in the interest of the grower and the
agricultural comunity as a whole. The other reason /given
is that there is no provision with regard to trees- in the
forest reserve under section 10 and a suspicion is expressed
that the Governnent may appropriate to itself the value of
the trees. Mention is nade that even a single |l og of . rose
wood fetches a price of Rs. 40,000/-. It seens, however, to
have escaped the notice of the H gh Court that the reserve
portions of the forests under, section 10 are clearly
earmarked in the section itself for purposes directed
towards the pronotion of agriculture or the welfare of the
agricultural population or for purposes ancillary thereto.
There is, therefore, no foundation for the suspicion that
valuable trees which formpart of the reserve private
forests are liable to be appropriated for purposes other
than those specifically nentioned in that section 15
provides for the constitution of the Agriculturists Wlfare
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Fund and this relates to the price of trees standing in the
| ands assigned on registry or given on |ease. That fund,

according to sub-clause (2) shall consist of grants and
loans by or fromthe CGovernnent and nonies received by the
CGovernment by the sale of trees standing in such portions of
the private forests as are or may be assigned under section
10. No such fund is created for the purpose of the trees
standing in the reserve area. But that does not nean that
the value of the trees in the reserve area can be wutilized
for purposes other than those specifically nentioned in
section 10. That will be part of the schene and Governnent
wi Il have to take adequate provision as to how the value of
the trees can be utilized for purposes directed towards the
promotion of agriculture or welfare of the agricultura
popul ation or for purposes ancillary thereto.
Anot her objection was that  assignnent of land w thout
demarcati on and survey was unpracticabl e and productive of
strife. W do not see why  assignnent of | and is
i npracticable in the absence of survey. Even before the
i ntroduction of the, survey, |ands had been assigned and
cultivated by agriculturists. ~The process of assignnent
nmust invol ve denarcation of the |and assigned. Sub- secti on
(3) of section 10 says "the extent of private forests or

| ands conprised in private forests which may be assigned to
each of the categories of persons specified in sub-section
(1) and the order of preference in which assignment may be
made shall be such as may be prescribed.” After determ ning
the extent of the lland to be assigned, the |and,
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when assigned,, will have to be inevitably demarcated by the
of ficers who nmake the assignnent. That s not an
i nsuperable difficulty. As a nmatter of fact-we know from
the affidavit on behalf of the CGovernnent that about 3 | akh
acres of forests |and have been al ready distributed. |ndeed
steps should be taken for an early survey in the interests
of law and order. But survey is not the sine-qua-non of any
genuine schene for distribution of land. W do not think
that the High Court has given any substantial reasons for
coming to the. conclusion that the schene of agrarian reform
is a"teasing illusion and a promise in-wunreality."

in an attenpt to show that the inpugned Act was a piece of
colorable legislation, reference was made to the Kerala

Private Forests Acquisition Bill, 1968 L.A Bill No. 33 of
1968 which provided for the acquisition of private forests
on paynment of conpensation for the acquisition. “Nat Bill,

it is contended, was allowed to | apse and the present Act
was enacted with the obvious intention of expropriating vast
forest lands wthout paying conpensation. W | can hardly
count enance such an argunent. The question really is, in
the first place, of the conmpetence of the Ilegislature to
pass the inpugned Act and, in the second, whether the Act is
constitutional in the sense that it is protected by 'section
31A(1). So far as the conpetence of the legislature is
concerned, no objection is made before wus. As to its
constitutionality we have shown that the Act purports to
vest the janmamrights to the forests in the Governnment as a
step in the inplenentation of agrarian reform If this
could be constitutionally done by the |egislature, the fact
that at an earlier stage the Government was toying with the
i dea of paying conpensation to owners of private forests is
of little consequence. The dom nant purpose of the inpugned
Act, as already pointed out, is to distribute forest |ands

for agricultural purposes after making reservations ' of
portions of the forests for the benefit of the agricultura

conmuni ty. The fear is expressed that such a course if,
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genuinely inplenented, nay lead to deforestation on a |arge
scale leading to soil erosion and silting of rivers and
streans and will actually turn out to be detrinental to the
interests of the agricultural community in the long run’ it
is undoubtedly true that rackless deforestation m ght |ead
to very unhappy results. But we have no material before us

for expressing opinion on such a matter. It 1is for the
| egislature to balance the conparative advantages of a
schene like the one envisaged in the Act against the
possi bl e di sadvantages of resulting deforestation. There
are many i nponderables to which we have no safe guides. It
is presumed that the |egislature knows the needs of its
people and wll balance the present advantages against
possi bl e future di sadvantages. |f there is pressure on |and

and the legislature feels that forest lands in sone, areas
can be conveniently and, w thout nuch danage to the com
munity as a whole, utilized for-settling a large proportion
of the agricultural population, it is perfectly open, under
the constitutional Powers vested in the legislature, to nmake
a suitable law, and if thelawis constitutionally Valid
this Court can hardly strike it down on the ground that in
the long run the legislation instead of turning out to be a

boon will turn out to be a curse.
392SupCl/ 74
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M. Menon who appeared for the respondent in Civil Appea
No. 1398/72 put forward a plea of equitable estoppe
peculiar to his client conpany. |t appears that the Conpany
established itself in Kerala for the production of rayon
cloth pulp on an understanding that the Governnent would
bind itself to supply the rawneterial. Lat er  Gover nnent
was unable to supply the material and by an agreenent
undertook not to legislate for the acquisition of  private
forests for a period of 60 years if the  Conmpany purchased
forest lands for the purpose of its supply of raw naterials.
Accordingly, the Conpany purchased 30,000 acres of  private
forests fromthe N |abhuri KovilaKannan estate. for Rs.

75/ - lakhs and, therefore, it was argued that, so far as the
conpany i s concerned, the-agreenment not to |egislate ‘should
operate as equitabl e estoppel against the State. W do not
see how an agreement of the Government can precl ude
legislation on the subject. The High Court has rightly
pointed out that the surrender by the, Governnent of its
| egislative powers to be used for pubic good cannot avai

the conpany or operate against the Governnent as equitable

est oppel
In the result the appeals are allowed and the Wit Petitions
di sm ssed. It is declared that the Kerala Private Forests

(Vesting and Assignnment) Act, 1971 is constitutionally
valid. There shall be no order as to costs.
KRI sHNA | YER, J. The holding and the reasons expressed in

t he | eadi ng opi ni on happi |l y coi nci de with ours.
Nevert hel ess, the problens raised and the points debated
bear upon such seminal |Issues that sonme supplenmentary

observations fromus nmay not be supererogatory.

Certain Owmers of vast extents of private, forests aggrieved
by the deprivation, w thout conpensation, of their ownership
under the Kerala Private Forests (Vesting & Assignhment) Act,
1971 (Act 26 of 1971) (hereinafter called, for short, the
Forest Act) challenged its vires under art. 226 of the
Constitution on the score that it violated their fundamenta
rights wunder arts. 14, 19 and 31 and was not immunised by
art. 31A fromthe lethal sting of art. 13. The Hi gh Court
upheld the attack and voided the statute. The defeated
State has sought in appeal to sustain the constitutionality
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of the law while others who have suffered by the operation
of the statute have cone up directly to this Court wunder
art. 32. The inpugned Act vests in the State | ands of these
latifundists, flatly refusing any the littlest conpensation
and the issue is whether the wings of art. 31A are wide
enough and the provisions of the Forest Act fair enough for
the Court to grant constitutional shelter.
The State welds the shield of art. 31Ato ward off the
private owners’ sword thrust of art. 13 read with arts. 14,
19 and 31 W nust exanine the application of art. 31A to the
Forest Act.
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Any law providing for the acquisition by the State of an
"estate’ is saved by art. 31A subject to certain conditions,
violation of arts. 14, 19 and 31 notw thstanding.- Sub-
article (2) explains the concept of 'estate’ and includes
therein janmamrights. ~Although art. 31A is worded w dely
enough ~to ropein acquisition of any estate by the State
regardl ess of purpose, the Suprene Court has cut back on
this anplitude by limting entitlement to constitutiona
protection to agrarian reformlegislation only. Subba Rao,
J., in Kochuni’s(1) case, speaking for the Court, reviewed
the wearlier decisions under art. 31A and interpreted the
provision against ‘the -back-drop of the objects of the
Constitution (Forth Anendrment) Act, 1955 and the earlier
Constitution (First Arendnment) Act, 1951, to arrive at the
conclusion that art. 31A was neant "to facilitate agrarian
reforms”". This Court in the aforesaid decision struck down
the WMadras Marunakkat hayam (Renmoval of Doubts) - Act, 1955,
because "the inpugned Act does not effectuate any agrarian
reforns and regulate the rights inter-se between '|andlords
and tenants." Art. 31A deprives citizens of their
fundanental rights and such an article cannot be extended,
by interpretation, to overreach the object inplicit in the
article, observed Subba Rao, J., and this judicial gloss has
cone to stay- Forensic debate has since centered round what
is agrarian reform and counsel here have joined issue on
the claimof the Forest Act to wear this protective nmantle.
Article 31A having been read down to relate to agrarian

reformrightly, if we nmay say so-in the feudal context of
the country and the founding faith in nodernisation of
agriculture i nf or med by di stributive ——justice, the

controversy in the present case demands a study of the
anatonmy and cardiology of the statute, not its fornal
structure but it-, heart beats.

VWhat do we nean by agrarian reforn? The genesis of the con-
cerned constitutional anendnents, and the current economnic

thinking must legitimately illumne the neaning, along wth
| exi cographi ¢ aids and judicial precedents. "W nust never
forget it is a Constitution we are expounding." The

seventies of our century pour new life into old concepts and
judges nust have the feel of it. So viewed, the technol ogy
of agrari an reform for a devel oping country whi ch
traditionally lives in its villages envisages the nationa
programmes of transnuting rural life fromfeudal nedievalism
into equal, affluent nodernisma w de canvass overfl ow ng
nere inprovenent of agriculture and reform of the Iland
system

(1)[1960] 3 S. C R 887
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The concept of agrarian reformis a conplex and dynamc one
pronmoting wder interests than conventional reorganisation
of the land systemor distribution of land. It is intended
to realise the social function of the land and includes we
are merely giving, by way of illustration, a few famliar
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proposals of agrarian reformcreation of econonmc units of
rural production, establishnent of adequate credit system
i mpl enent ati on of nobdern production techni ques, construction

of irrigation systems and adequate dr ai nage, maki ng
available fertilizers, fungicides and other nethods of
i ntensifying and i ncreasi ng agricul tural production

providing readily available neans of comunication and
transportation, to facilitate proper nmarketing of t he
village produce, putting up of silos, ware- houses etc. to
t he extent necessary for preserving produce and handling
it so as to bring it conveniently within the reach of the
consunmers when they need it, training of village youth in
nodern agricultural practices with a view to naximsing
producti on and hel p solve social problens that are found in

relation to the life of the agricultural comunity. The
village man, his welfare, is the target.
Movi ng the first constitution Anendrment Bill, the then Prinme

M nister,  who was in a large 'sense the protagonist of
constitution framng for the country, observed
"Now apart fromour commitnent, a survey of
the world today, a survey of Asia today will
lead any - intelligent person to see that the
basic and the primary problem is the |and
problemtoday in Asia, as in India. And every
day /'of ~“delay adds to the. difficulties and
dangers, apart frombeing an injustice in
itself."
BEPAW But inevitably, in big social changes
some people have to suffer. W have too think
in terns of |l arge schenes of soci a
engi neering, not petty reforns but of big
schenes like that."
At the end of an extensive debate he again
enphasi zed
"May | remind the House that this question of
land reformis nost intimately connected wth
f ood producti on. e tal k about f ood
production and grownore-food and if ‘there is
agrarian trouble and insecurity of land tenure
nobody knows what is to happen.. Neither the
zam ndar nor the tenant can devote hi's
energies to food production because there is
instability."
This reference to the apposite parlianentary debate reveals
the special significance and extensive ~connotation of
"agrarian reform in its application to Indian conditions.
I ndeed, art. 31A(2)(iii) itself by referring to~ land for
pasture and sites of buildings and other structures occupied
by cultivators, agricultural |aborers and village artisans
gives clear hints of agrarian well-being being pivotal to
| and reform in its | ar ger legitimate connotati on
Agricul tural economists have focussed attention on the need
of under-devel oped countries to upgrade the standard of
living of village communities by resort
691
to schenes for increasing food production and reorganising
the land system The main features of the agrarian
situation in India and in other |like countries are the gross
i nequal ity in land ownership, the di si ncenti ves to
producti on and the desperate backwardness of rural life. As
one Latin American has stated(1)
"Agrarian reformought to be an inseparable
part of an agricultural policy which furthers
the advance of that aspect of economni c
activity in harnony wth overall economc




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 20 of 24

devel opnent. Agrarian reformlikew se pursues
social and political ends congruent with
econom ¢ goals, such as the cultural elevation
of the peasants, their liberation from a
vestiges of feudalism their well-being, their
group solidarity, and their participation in
public life t hrough the mechani sm  of
denocracy. "
It is thus clear to those, who understand devel opnenta
dialectic and rural planning that agrarian reform is nore
humani st than nere |land reformand, scientifically viewed,
covers not nerely abolition of internediary t enur es,

zamindaris and the |ike but restructuring of village Ilife
itself taking in its broad enbrace the soci oeconomi ¢
regeneration of the rural popul ati on. The I ndi an

Constitution is a social instrunent with an econonic mission
and the sense and sweep of its provisions nust be gathered
by judicial statesmen-on that senmi nal footing.
I ndeed, the decisions of this Court cited at the bar adopt
this neaningfully latitudi nari an approach and we may briefly
refer to themhere.
In Ranjit Singh s(2) case, a semantic |liberalism suggestive
of a glinpse of the new horizons and a touch of the w nds of
change i s read /into the idea of agrari an reform
Hi dayatullah, J.,  quoted a significant passage from Ram
Narai n Medhi v. State of Bonbay, (3) which runs thus :
"Wth a view to achieve the objective of
establishing a socialistic pattern of society
in the State within the meaning of Articles 38
and 39 of the Constitution, a further neasure
of agrarian reformwas enacted by the State
Legi sl ature, bei ng t he i-mpugned Act ,
herei nafter referred to, which was designed to
bring about such distribution of ownership and
control of agricultural lands as best to
subserve the conmmon good thus elimnating
concentration of weal th, and neans of
production to the common detrinment."

I ndeed. the | earned Judge struck the true national note, if
we nmay say so, with great respect, when he observed(2)
"The scheme of rural devel opnent t oday

envi sages not only equitable distribution of
land so that there is no undue inbalance in
society resulting in a |l andl ess class on

(1) 1964-65 (Vol . 50) | OM Law Revi ew, 529
(2) [1965] 1 S. C R 82, 94.

(3) [1959] Supp. 1 S. C R 489
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the, one had and a concentration of land in
the hands of a few on the other, but envisages
also the raising of economic¢ standards and
bettering rural health and social conditions.
Provisions for the assignment of lands to
village punchayat for the use of the general
conmunity, or for hospitals schools, manure
pits, tanning grounds etc. enure for the
benefit of rural popul ati on nust be consi dered
to be an essential part of the redistribution
of holdings and open lands to which no
objection is apparently taken. If agrarian
reforms are to succeed, nere distribution of
land to the landless is not enough. There
nmust be a proper planning of rural econony and
condi tions and a body like the vill age
panchayat is best designed to pronbte. rura
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wel fare. than individual owners of smal

portions of |ands."
In Rajo Anand’s(1) case, Sikri J., after holding the forests
and waste lands in that case fell within the definition of
"estate’ proceeded to take the view that acquiring the many
square mles of forests in that case being in the, nature of
a necessary step in the inplenentation of agrarian reforms
was inpregnably insulated by article 31A The sheer
ext i ngui shnent of certain types of land grants and
hereditary holdings may, in given circunstances, w thout
nore, constitute steps in aid of agrarian reform it s
arguable that the elimnation of ancient janmam nmay per se
be regarded as possessing the attribute of agrarian reform
because to w pe out feudal vestiges from our countrysi de and
to streamline land ownership are prelinmnaries to the
projection of a socialistic order which part 1V and art. 31A
of the Constitution strive to create. However, this Court
has ruled in Balmadies Plantations Ltd. v. State of Tam!|
Nadu(2) and that decision binds us that a schene of agrarian
reform i's “essential, apart from taking over of jaman
rights, to make the lawvalid: In the present case a
concrete agrarian project is presented by section 10 of the
Forest Act- A substantially simlar programre was consi dered
by this Court in Kannan Devan’s(3) case and approved as
sufficient to inpart to the statute invulnerability under
art. 31A. Notwi thstanding the attenpt of counsel for the
forest owners, to  distinguish between the Kannan Devan
provisions and section 10 the distinction ‘is wthout a
di fference. Once we accept thethesis that ~ devel opnenta
orientation and distributive justice are part of and inspire
activist agrarian reform its sweep and reach nust extend to
cover the needs of the village conmunity as well. \Wat pro-
gramme of agrarian reformshould be initiated to satisfy the
requi renment of rural uplift in a particular community | under
the prevailing circunmstances is a matter for |egislative
judgrment. Here, in this field the l'egislature is the policy
maker and the court cannot assune the role of an. /economc
advi ser or censor conpetent ‘to pronounce whet her a
particul ar programme of agrarian reformis good or bad from
the point of view of the needs of the community. The sole
(1) [1967] 1 S. C R 362. (2) [1972] 2 S. C C 133.
(3) [1972] 2 S. C. C 218.
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issue for the Court is whether it is in fact a scheme of
agrarian reform and if it is, the prudence or folly thereof
falls outside the orbit of judicial review being a blend of
policy, politics and , econonmics ordinarily beyond the
expertise and proper function of the court.
I W may, however, point out here that 1in ascertaining

whet her the, inpugned enactnent outlines a blueprint for
agrarian reformthe Court will [ook to the substance of the
statutory proposal and .not its mere outward form The
Court wll closely study to see if the legislation nerely

wears the mask of agrarian reformor it in reality such. A
| abel cannot salvage a statute from the clutches of
constitutional Iimtations if the agrarian reform envisaged
by it is "a teasing illusion or prom se of unreality." The
Court should .not be too gullible to accept a schene of
agrarian reformwhen it is nothing but a verbal subterfuge,
but at the sanme time the Court should not be too astute to
reject such a schene because it is not satisfied with the
wi sdom of the schenme or its technical soundness. Can the
State take over an industrial unit or a business undertaking
wi t hout paynent of conpensation and claimthe protection of
art. 31A by stating that the profit arising from such
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i ndustrial unit or business undertaking would be utilised
for purposes directed to agriculture or welfare of the rural

popul ation? Such an acquisition would obviously not be an
acquisition for carrying out a scheme of agrarian reform
because there will be no direct 'nexus between the, subject-
matter acquired and its utilisation for agrarian reform It
would not be enough nerely to say that the income of the
property acquired is to be utilised for purposes of agrarian
reform The property itself must be acquired for carrying
out such a reform This requirenent is satisfied in the,
present case because forest |ands reserved under s. 10 are
to be utilised "for purposes directed to the, pronotion of
agriculture or for the welfare of the agricultura

popul ation or for purposes ancillary thereto." W do not
think it would have been sufficient nerely to provide that
the incone fromthe produce of the forests shall be utilised
f or promotion of agriculture or the welfare of t he
agricultural popul ation, but the forest |ands need not be so
utilised. That would have been nerely a devise for
augnenting the revenues of the State though with a direction
that such-addition to the revenue shall be expended only on

purposes of promotion of agriculture or the welfare of the
agricultural population. But here it is clear on a reading
of s. 10 that the forestsand not nerely the inconme are to be
devoted to or directed toward-, the pronotion of agriculture
or the welfare of 'the agricultural population or for
ancillary wuses closely related to agrarian reform The
details of the schenme of agrarian reform to which the
acquired forests would be subjected cannot = obviously be
enbodied in the statue and they are left to be provided by
rules which are to be nade under s. 17 for the purpose of
carrying out the Provisions of the statute. No rules could
so far be nmade by the State Governnent. it is said,  because
there was a stay against the inplenentation of the Act. when
the petition was pending in the Kerala H gh Court and
thereafter the Act was declared tobe ultra vires and ' void
by the judgnent of the Kerala High Court which i's under
appeal before
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, us. Now that the Act 1is being declared by "us as
constitutionally valid, the State Governnent will~ have to
make rules setting out the precise progranme of agraian
reform which is intended to be carried ,out. Counsel for

the forest owners has expressed an apprehension before  us
that the State Government nmay keep the forests as they are
for a long nunber of years and nanely go on augnenting the
revenues of the state by cutting and selling tinber grow ng
on them and thereby defeat the rationale of art. 31A itself.
But there is no basis or justification for this apprehension
because we are of the view that the agrarian project /would
have to be spelt out concretely by the, State Governnent
within the prescribed period of two years or at any rate
within a reasonable time thereafter. |If the State Govern-
ment nerely goes on making noney by cutting and selling the
timber grown on the forests wthout inplenenting t he
definite proposals of agrarian reformcontenplated ins. 10
within a reasonable period of tine, it would be a subversion
of the statute and in such a case it would be conpetent to
the aggrieved parties to take legal action conpelling the
State to make good the statutory pronmise and to act In termns
of s. 10, and if the forests are diverted for uses outside
the scope of s.10 the court could restrain the State from
such illegitimte adventures.

VWi | e a straight case of mala fides vitiating the
| egi slation has not been set up, an article in the Ml ayam
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Dress by the Chief Mnister has been relied on to make out
that agrarian reformwas nore a cloak than the real intent
The Chi ef Mnistff’'s literary contribution cannot
necessarily bind the State, although his statement nay help
build a case of colorable legislation. which has not been

urged here. Moreover, the article doe-, not advance the
case of the petitioners for it envisages a real project for
rural regeneration and better production. It is good to
rem nd ourselves what <colorable Ilegislation neans in
constitutional law. Reference may be made to the decision

of this Court in Gajapathi Narayan De,) v. State of

Oissa(l) where this doctrine was di scussed. Mikherjee, J.,

clarified the law thus :
"I't may be nade clear at the outset that the
dectrine ~of <courable legislation does not
i nvol ve® any - question of bona fides or nmala
fides on the part of the |egislature. The
whol e doctrine 'resolves itself into the
guestion of conpetency of a particul ar
| egislature toenact a particular law. |f the
I'egi sl ature i's conpetent to pass a particular
law, the notives which inpelled it to act are
really “irrelevant. On the other hand if the
| egi sl'ature | acks conpetency. the question of

nmotives ~does not arise at all. Whet her" a
statute is constitutional or not is thus
al ways a question of power... The i dea

conveyed by the expression is ‘that although
apparently a legislature in passing a statute
purported to act - within the
(1) [1954] S. C R 1, 10-11
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limts of its powers, yet in substance and in
reality it transgressed those powers,- the

transgressi on being veiled by what appears, on

proper exam nation, to be a nere pretence or

di sgui se. "
The Forest Act survives the attack on the score of
col orabl e | egislation.
Considered in this light it is not possible to hold that S.
10 has no nexus with agrarian settlement. O course, the
programme held out in the provision, if —not inplenented
within a reasonable tinme or otherwise peverted to non-
agrarian purposes, nmmy give rise to judicial scepticism
about the Governnment’s bona fides and induce consequent
remedi al action. As we see it, the Forest Act is calcul ated
to bring benefit to |andless |laborers, tribals ~and other
proletarian groups in the over-popul ated state (of Kerala.
The fear that the executive wn dawdl e and del ay
unreasonably or act obliquely to defeat the agrarian welfare
content of the neasure nay gain credibility when the schene

is not legislatively time-bound. |In the present case a two-
year period for reserving foresters and distributing the
rest is witten into the statute itself. |If the State, for

ulterior ends, prevaricates or betrays the scheme by non-
i mpl enentation or ms-inplenentati on an aggrieved party nay
seek relief through a judicial post-audit. The Court is not
altogether powerless in such a case, in the light of the
observations made by Sikri, C. J, in Kannan Devan’'s(1l) case
t hat :
"If the State were to use |lands for purposes
which have no direct connection wth the
pronoti on of agriculture or wel fare of
agricultural population the State could be
restrained from using the lands for those
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purposes. Any fanciful connection with these

pur poses woul d not be enough.™
Moreover, the executive is not wholly unaccountable to the
nation nerely because the |law has been judicially cleared
once.
A grievance has been nade by the wit petitioners that
their extensive forest |ands are being confiscated without a
pai sa of conpensation while the tinber itself will be worth
crores. I n Khaj am an Wakf Estates v. State of Madras, (2),
Hegde, J., was pressed with the contention that art. 31A
does not protect a legislation where no conpensati on
what soever has been provi ded when taking the estate. The
Court, however, did not decide the question. W, on our
part, do not think there' is any nerit init. Once we find
the legislative area is barricaded by art. 31A, it cannot be
breached by arts. 14, 19-and 31 and judicial break-in is
constitutionally interdicted. But, at the same tine, we
must hasten to point out that art. 31Ais no charter of
| egislative freedom to refuse conpensation altogether in
every case. The Court may not strike down a statute for
non- paynent of conmpensati on but the legislature is expected,
except in exceptional socio-historical setting, to provide
just paynent for the deprived persons. To exclude judicia
reviewis not to black out the beneficent provisions of
(1) [1972] 2 S.C. C 218.
(2) [1971] 2 S. C R/ 890.
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arts. 14, 19 and 31. = May be the present |egislation dealing
with extensive antiquated janmamrights relates to the
exceptional category. Al that we can say is that this is
an area where not the court but the elector is the proper
corrective instrument.
For these and other reasons already nentioned in the |eading
judgment of our |earned brother, M. Justice Palekar, we
agree that the appeals be allowed and the wit petitions be
di smssed with no order as to costs.
K. B. N Appeal s allowed. wit petitions di'sm ssed.
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