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Cvil Services:

I ndi an Railway Service of Engineers (O ass-1)- Absorption of
tenmporary Assistant Engineers (Oficers) into the service-
Seniority-Wightage-Half the Iengthof service prior to
absorption subject to a maxi mumof-~ five years-Correctness
of -Di spute between parties in  representative capacity-
Applicability of Res-Judicata

HEADNOTE

There were two parallel Services of ‘Engineers in the Indian
Rai | ways. One was the Indian Railways Service of Engineers
(dass-(1) who were subjected to conmpetitive witten and
personality tests and appointed by the President of /India.
The other Service was the tenporary  Assistant Engineers
(later known as Tenporary Assistant O ficers) appointed by
the Railway Board, on selection based (on interview alone.
In addition to the mni mum educati onal qualifications which
was the same for both the services three years experience as
Cvil Engineer was required for the Railway ~Service of
Engi neers.

The temporary Assistant Oficers were gradually absorbed
into the Indian Railway Service of Engineers and the Railway
Board took a decision that they would be given weightage
in seniority on the basis of half the total Iength of
continuous service in working posts in Railways “prior to
their permanent absorption into Cass-1 subject to a nmaximm
wei ght age of five years.

Wit Petitions were filed in this Court by the Federation of
Tenporary Officers Association in a representative capacity
seeking relief in their seniority status.

This Court dismissed the Wit Petitions holding that the
classification of tenporary, Assistant Oficers separate
fromthe Indian Railway Service
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Engi neers Cl ass-1, was neither discrimnatory nor violative
of Articles 14 and 16 of the Constitution; and that the
object of recruitnment, methods of recruitnent, appointing
authority and training inparted being different, no question
of their entitlenent to equal rights arose fill they were
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absorbed into the Indian Railway Service of Engineers Cl ass-
1. This Court al so approved ,the neasures of the Railway
Board in regard to giving weightage of half the length of
service as tenporary Assistant O ficers subject to a maxi mum
of five years. Their claimfor equal status for equal pay
and equal work was also rejected. (Katyani Dayal & Os. v.
U 0.1. [1980] 3 SCR 139).

In the present Wit Petitions and Civil Appeals filed in a
representative capacity, the relief clainmed were on the sane
lines as in Katyani Dayal,s case. As directed by this Court
the affected parties were inpleaded in their representative
capacity, so that the decision of this. Court would he
bi ndi ng on every nmenber of both the classes of enpl oyees.

On behalf of the Petitioners/Appellants, it was contended
that equal pay for equal work with equality in all other
conditions of service including avenues of confirmation,
absorption, pronotion, pension and security have becomne
i nfl exi bl e postul ates of service jurisprudence.

The respondents contended that what was being asked was a
virtual = review of Katyani Dayal’'s case which could not be
permtted. It was also contended that principles of
constructive res judicata woul'd bar the re agitation of the
i ssues decided in Katyani - Dayal’s case if not the strict
principles of res judicata ; and that when the matter has
been settled in this particular service, its unsettling by
neans of a petition under Article 32 of the Constitution was
i mpermi ssi bl e.

Di smissing the matters, this Court

HELD: 1. The distinction between the two ' services was
well marked in Katyani Dayal’s case and  the inportant
guestion of equality was once for all settled. To find

fault with it, at this juncture again on the touch-stone of
equal ity dinmension would be to unsettle a settled position
That venture is neither in the interest of justice nor in
the interest of service. Wen there has been conplete
absorption of the personnel of one-service into the other
and the seniority of the absorbers is to he reckoned from
their date of absorption as stipulated in their appointnent
letters with wei ghtage of half the I'ength of
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service subject to a maxinmum (of give years, it would
ot herwi se be inprudent now. at this point of tinme to dig up
old issues, The rule or weightage also appears to be
reasonable and this is a pattern which has been noticed and
approved In many a Service. Simlarly when the dispute
rai sed between the Officers in a representative capacity and

Engi neers riot so represented, still it was a dispute raised
before this Court which has been decided finally., (1026 B-
D)

Katyani Dayal Os. v. Union of India & O's,[1980] 3 SCR 139
referred to.

2. The di spute now sought to he raised under Article 32 of
the Constitution between the Oficers in a representative
capacity and Engineer.% across alsoin a representative
capacity is barred by principles of res judicata as al so

by the rule of Constructive res judicata. (1026 D-E)

3. It cannot he said that the State is prohibited from
creating separate channels of service. Equally  when
absorption had been made possible and its pace quickened
with weight-age, it is difficult tofind fault wth the
schene at this point of time to |look for a substitution, as
that would wunsettle a settled position, established nore
than a decade ago. (1026 E-F)

Direct Recruit Cass Il Engineering Oficers Association v.
State of Maharashtra & Others [1990] 2 SCC 715, foll owed.
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Raghunandan Prasad Singh v. Secretary, Hone (Police)
Department CGovernnent of Bihar and Ors. [1988] Suppl. SCC
519 & Dr. O Z Hussain v. Union of India,[1990] Supp. SCC
688, referred to.

JUDGVENT:
CIVIL ORIG@NAL JURISDICTION. Wit Petition (CGwvil) Nos.
7900- 02 of 1982.

W TH
Wit Petition Nos. 837 & 853 of 1982.
(Under Article 32 of the Constitution of India)

W TH

G vil Appeals Nos. 3137-38 of 1993.
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From the Judgnment and Order dated 26.7.84 & 27.7.84 of the
Raj ast han H gh Court in D.B. Cvil Special Appeal Nos. 182 &
184 of 1984.

W TH

C.MP. Nos. 19643-45 of 1988 & C. M'P.-No. 8272 of 1986

R K. Garg, Aruneshwar Gupta, R K Kamal and S. K CGupta for
t he Petitioners in WP. Nos. 7900, 7902/ 82, SLPS
12682/ 84,830/ 85. and for the Respondent  No. 4 in CA No.
1649/ 78.
T. Sridharan for the Petitioner in WPs.” Nos. 837 & 853 of
1982.
M K. Ramarurthi, and Parijat Sinha for the Appellants in CA
No. 1649/78 and for the Respondent No, 4 in WPs.. Nos. 7900-
82/ 82.
R. F. Nariman and P.H. Parekh for the intervenor in Wps.
Nos. 7900- 02/ 82.
V.R Reddy, Additional Solicitor GCeneral, V.C Mhajan
Ms.B. Sunita Rao, V.K Verma and Ms. A. Subhashini for the
Respondent in U O I.
C. V.S Rao, (NP) for the Respondent in SLP | Nos.
12682/ 84, 830/ 85.
C.V. Rappai for the Respondent No. 14 in WP Nos. / 7900-
02/ 82.
The Judgnent of the Court was delivered by
PUNCHHI , J. These are a handful of  wit petitions and
speci al | eave petitions which, on grant of |eave hereby, and
havi ng beconme appeal s, can conveniently be disposed of by a
conmon j udgrent .
The fulcrum of the controversy herein, and the  shadow in
which it works is a three-judge Bench decision of this Court
in Katyani Dayal & Ors. v. Union of India & Os.~ [1980] 3
SCR 139 deci ded on March 26, 1980. Before adverting to the
facts and circunstances in which this cause has / been
presented to this Court it would be fruitful to give a broad
outline of Katyani Dayal’'s <case, in the i medi ately
succeedi ng, paragraphs.
Connected with Katyani Dayal’s case were wit petitions
filed in a represen-
1022
tative capacity, purporting to represent all tenporary
Assistant Engineers (on a later point of tinme known as
temporary Assistant Oficers) appointed by the Railway
Board, pursuant to the authority given by the President of
India, on the recommendations of the Union Public Service
Comm ssion; selection based on interview alone. There was a
separate classification of such tenmporary Assi st ant .
O ficers when conpared with India Railway Service Engineers
(Cass 1). Direct recruits to the Indian Railway Service of
Engi neers (Cass 1) were subjected to conpetitive witten
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and personality tests and in the nature of things only the
very best could enmerge out successfully. On the other hand
tenmporary Assistant Oficers, (hereafter referred as
"Officers’ at places) were neither subjected to witten nor
to a personality test but, as said before, were selected on
the basis of interview Besides the mnimm educationa

qualification, which was the sane for both the services
three years experience as a Cvil Engineer was. additionally
required for the aspirants to the Indian Railway Service of
Engi neers (d ass 1) (hereafter referred to as t he
"Engi neers’ at places). VWiile the President was t he
appoi nting authority of the Engineers, the Railway Board was
the appointing authority of the Oficers. Both the nenbers
of these services on selection were due for different
courses of training earmarked separately. There were a host
of other factors which -distinguished the quality and
character of the personnel of the two parallel services as
el aborately detailed in Katyani Dayal’s case (supra).

Bet ween the years 1955 and 1964, as many as 553 officers
(tenmporary ~Assistant Engineers) were appointed by t he
Rai | way Board through the Uni on Publ'ic Service Comm ssion

Though in the letters of appointnent the officers (tenporary
Assi stant Engi neers) and others concerned were told that six
of them would be absorbed into the Indian Railway Service
of Engineers (Cass 1) every year, this figure in the
subsequent years was increased fromtine totine when in
1975, the figure as increased stood at 25 per year. The net
result was that « after absorption, 107 O ficers wer e
residually Ileft unabsorbed in the year 1976 by the tinme of
the filing of the connected writ petitions in Katyan

Dayal's case and they too were finally absorbed in 1979 by
What was described as a "blanket order”. Before hand on
Septenber 17, 1965, the Railway Board had taken a decision
to the effect that the Oficers so-absorbed into the |ndian
Service of Engineers would be given weightage in seniority
"on the basis of half the total years of continuous  service
in working posts in Railways prior to their pernmanent
absorption into Cass. 1, subject to a maxi num wei ghtage of

five years". The then wit petitioners, descri bi ng
thenselves as nenbers of the Federation —of Tenpor ary
Oficers Association, Indian Railways joining wth them

their President, Vice-President and Secretary of the
aforesaid Federation as wit petitioners approached this
Court
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in a representative capacity to seek relief in their
seniority status.

The principal claim of the wit petitioners was  that
Oficers were appointed to tenporary posts on the cadre of
Engi neers and that their seniority had to be reckoned on the
basis of their length of continuous service, though they
conceded that in any given year, the candi dates appointed as
Engi neers on the basis of the results of the conpetitive
exam nati ons were placed above those appointed on the basis
of selection by the Union Public Service Comission. The
challenge was to the authority of the Railway Board to
create such an unclassified parallel service, sonething
outside the previewof the Indian Railway Establishment
Boar d. Notwi t hstanding the procedure of selection SO
adopted the wit petitioners contended that they were
recruited in Cass | service and supported their claim on
diverse grounds so as to obtain the result that al
Assistant Engineers fornmed one class under the |Indian
Rai |l way Establishnment Board. Challenge was nade to the
classification of personnel into those that were recruited
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on the basis of the conpetitive exam nations and those that
were recruited by selection, but both by Union Public
Service Conmi ssion, terming it as arbitrary and not
perm ssible wunder the equality clause in the Constitution

Grievance was voiced that the right of absorption of a
handful of tenporary Engineers (Officers) every year into
the Service of Engineers was arbitrary and inequituous
resulting in grave injustice rendering decades of service of
the Officers to a mere waste.

Unfortunately the then wit petitioners did not sue the

respondents across in a representative capacity. In the
fitness of things it would have been appropriate for the
then wit petitioners to either involve all parties who

could possibly have an interest or a likely affectation in
the litigation, or to sue themin a representative capacity
if not individually. ~However some people did get inpleaded
as parties in that case to project their. point of view and
due to the nature of dispute those predom nantly were
menbers of the Indian Railways Service of Engineers Class 1
This Court while dismssing the wit petitions held that the
classification of tenporary Assistant O ficers separately
from the |Indian Railway Service Engineers of Class | was
neither discrimnatory nor-violative of Articles 14 and 16
of the Constitution, for the reason that it had nexus to the
obj ect sought to be achieved, which mainly was efficiency of
service, and that both the services had started separately
and never becane one. This Court further viewed that the
object of recruitment being different, the nethods of
recruitment dissimlar, the appointing authority being not
the same, the training inparted to the two unlike, the
tenure of tenporary Assistant Oficers being precarious, and
their maxi mum aspiration being only to be absorbed .into the
I ndi an Railway Service of Engineers Cass
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were distinctive features and, therefore, no question of
their entitlenment to equal rights arose until and unless the
temporary Assistant O ficers got (absorbed into the Indian
Rai | way Service of Engineers Class-1. This court also ruled
that the. seniority of the.absorbed tenporary Assistant
Oficers would ordinarily reckon fromthe date of their
absorption into the Indian Railway Service of  Engineers
Class | as stipulated in their letters of appointments Wth
regard to the time factor, this Court also took into account
the long wait involved in the process but all the sane
approved of the neasures of the Railway Board in | essening
the lona wait by giving them wei ghtage of half of the |ength
of service as tenporary Assistant Oficers subject to the
maxi mum of five years. And lastly this court rejected the
claimof the tenporary Assistant O ficers asking for "equa
status for equal pay and equal work" |eaving a ray of hope
that such goal mght be achieved in the not too- distant
future.

The instant batch of matters is virtually on the same '|ines
as of Katyani Dayal’s case claimng the same relief and this
time by the Tenporary Assistant Oficers through a body
styled as the Federation of Directly Appointed Oficers

(Suppressed) of Indian Railways and a few others, in a
representative capacity across which stand arrayed the Union
of India and the Railway Board as respondents. VWen this

matter came up for hearing on 15 March, 1990 before a three-
judge Bench in which one of us (Punchhi, J.) was a nenber,
it was It that the affected parties should be inpleaded in
their representative capacity so as to nmake the decision of
this Court binding on every nenber of both the classes of
enpl oyees. The requisite direction was thus made and
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carried out. Pursuant thereto sone private respondents on
record represent the entire body of sinilarly pl aced
Engi neers, Thus both sides have sued and are being sued in
their representative capacity.
M. R K Garg, |earned counsel for the petitioners has spear
headed the claimof the tenporary Assistant Oficers on the
basis of the so called devel oping concept of Article 14 in
the years gone by, especially in the field of the right to
equality in matters relating to enpl oynent on appointnent in
service. He asserts that the devel opnent of |aw has gone a
long way so as to shed the views expressed in Katyan
Dayal's case justifying demolition of the demar cati on
between the two services nade as it was in Katyani Dayal’s
case examning the question afresh in the 1light of
Raghunandan Prasad Singh v. Secretary, Home (Police)
Departnent, Governnent of Bihar & Ors [1988] Supp. SCC 519,
Dr. O Z Hussain v. Union of India [1990] Supp. SCC 688 at
691, & Direct "Recruit Cass Il Engineering of officers
Association v. State of Maharashtra & Qthers [1990] 2 SCC
715 and-
1025
ot her cases. It was contended that Katyani Dayal’'s case
upholding the creation of tenporary posts outside the
service was on the basis which has since been eroded and
"equal pay for equal work"™ with equality in all other
conditions of service including avenues of confirmation,
absorption, pronotion, pension and “security have becone
infl exi ble postulates of service jurisprudence. On the
ot her hand, |earned counsel for the respondents has opposed
such nmethod contendi ng that what is being asked is a virtua
review of Katyani Dayal’'s case which is not permssible by
neans of successive wit petitions. Addedly it ‘is urged
that principles of constructive res judicata would bar the
re-agitation of the issues decided in Katyani Dayal’s ' case,
if not the strict principles of res judicata. Lastly it was
urged that when the matter has been settled in this
particular service, its unsettling by neans of a /petition
under Article 32 of the Constitution is inpermn ssible.
W were taken through Katyani Dayal’'s case extensively.
What we find is that the distinction and the classification
of the tenporary Assistant Oficers and nenbers of the
I ndi an Railway Service of Engineers Class | fell clearly to
be identified and narked. The only nethod of fusion was by
neans of a phased absorption as noticed in paragraph 9 of
the Report detailed above. The scheme having nmet with
approval of this Court cannot by mere passage of tine be
taken to have becone vul nerabl e by subsequent exponence and
di mension of Article 14 of the Constitution. This Court in
Katyani Dayal's case specifically said that  relief of
equal ity was being denied to the then petitioners because of
the history, origin, and structure of the Services. No
opi nion was expressed however as to the wvalidity 'of the
gi ven weightage of half the length of service to Tenporary
Assistant Oficers. subject to a maximum of five years,
because of its being questioned el sewhere.
W are wunable to nmke any headway or act in judicia
i ndi sci pline towards w dening the scope of these matters in
the face of the Constitution Bench decision of Direct
Recruit’s case (supra). Anongst the conclusions sunmed up
by the Constitution Bench conclusion (J) and (K) seal the
fate of these matters. These are:
"(J) The decision dealing wth i mport ant
guestions concerning a particular service
given after careful consideration should be
respected rather than scrutinised for finding
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out any possible error. It is not in the
interest of service to unsettle a settled
posi tion.

(KyThat a dispute raised by an application
under Article 32 of the
1026
Constitution nust be held to be barred by
principles of res judicata including the rule
of constructive res judicata if the same has
been earlier decided by a conmpetent court by
a judgrment whi ch became final."
The distinction between, the two services was well nmarked in
Katyani Dayal’s case (supra) and the inmportant question of
equality was once for all settled. To find fault with it,
at this juncture again on the touch-stone of equality

di mrension would be to unsettle a settled position. That
venture s neither-in the interest of justice nor in the
i nterest of service. VWen there has been conpl ete

absorption of the personnel of one service into the other

and the seniority of the absorbers.is to be reckoned from
their date of absorption as stipulated in their appointnent
matters and as held by this Court with wei ghtage of half the
length of service subject to a maxi mumof five years, it
woul d ot herwi se be inprudent now, at this point of time to
dig up old issues. / The rule of weightage al so appears to us
to be reasonable and this is a pattern which has been
noti ced and approved in many a Service. ~ Simlarly when the
di spute raised between the Officers~ in a ‘representative
capacity and Engineers not so represented, in Katyan

Dayal 's case (supra), still it was a dispute raised before
this Court which has been decided finally. A -dispute now
sought to be raised under Article 32 of the Constitution
between the Oficers in a representative capacity and
Engi neers across also in a representative capacity nust be
held to be barred by principles of res judicata as also in
the rul e of constructive res -judicata. The cases
aforementioned relied upon by (learned counsel /for the
petitioners/appellants do not renove this hurdle, however,

broadly may Article 14 and 16 be viewed and expanded. It is
thus unnecessary to el aborate those cases and di scover their
ratio. The are argunent of |earned counsel ~ for the

appel lant that the State is prohibited to create separate
channel s of service and create discrimnation by naking one
as an isolated one, and not providing for pronotiona

avenues reasonably, falls to the ground in viewof the bar
of re-agitation erected by Direct Recruit’s case (supra).
Equal | y when absorpti on had been made possible and its pace
qui ckened with weightage, it is difficult to find fault wth
the schene at this point of time to look for a substitution
at our end, as that would unsettle a settled position

establ i shed nore than a decade ago. W also do not see any
conpel ling reasons to deviate fromthe principles enunciated
in the judgment. At this point of time the bars erected by
Direct Recruit’s case (supra) appear to us to have further
thickened goading us to refrain fromthe exercise of —any
undoing. W thus |eave the matter as it is.

It needs mentioning that the appeal s bei ng deci ded instantly
are against the judgnents and orders of the High Court
rejecting wit petitions of the petitioners
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before it on the basis of Katyani Dayal’'s case (supra). No
details of these cases are necessary to dispose of these
appeal s for the reasons stated above.

As a result these petitions and appeals tail, but wthout
any order as to costs. In view of the dismissal of the main
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matters,
G N
1028

no orders are necessary on al

the C.M Ps.
Matters di sm ssed.




