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Ewanl angki - e- Rynbai

RESPONDENT:
Jaintia Hills District Council and others

DATE OF JUDGVENT: 28/03/2006

BENCH.

B.P. SINGH & ARUN KUMAR

JUDGVENT:

JUDGMENT

AND

El aka Jowai Secul arMovenent \ 005 Appel |l ant
Ver sus

Jaintia Hills District Council and others \ 005 Respondents

B.P. SINGH, J.

These appeal s by special |eave are directed agai nst the common
j udgrment and order of the Gauhati Hi gh Court dated 21st July, 2003 in Wit
Petition (C) No. 6541 of 2001 [WP (C) No.221(SH)/2002] and Wit Petition
(©) No. 6542 of 2001 [WP (C) No.222(SH)/2002] whereby the Hi gh Court
di smssed the wit petitions filed by the appellants herein

Appel | ant Ewanl angki -e Rynbai, a Christian by faith is a Menber of
the Jaintia Schedul ed Tribe. The other appellant, nanely \026 El aka Jowa
Secul ar Movenent is represented by its Vice Chairnan and Executive
Menber. In both the wit petitions-the constitutional validity of Section 3 of
the United Khasi Jaintia Hlls Autononous District (Appointnent and
Succession of Chiefs and Headnen) Act, 1959 (hereinafter referred to as
"the Act of 1959') has been challenged. The wit petitions also challenged
the notice dated August 28, 2001 issued by the Jaintia Hlls Autononous
District Council, Jowai declaring the programme for the election of Dolloi in
the El aka Jowai and al so the notice dated Septenber 4, 2001 issued by the
Secretary, Executive Conmittee, Jaintia Hills Autononobus District Council
Jowai .

Section 3 of the Act of 1959 provides that subject to the provisions of

the Act and the Rul es made thereunder all el ections and appoi nt nents of

Chi efs and Headnen shall be in accordance with the existing custons

prevailing in the El aka concerned. The notice dated Septenber 4, 2001
announced the programme for the conduct of election for Dolloi in the Elaka
Jowai but the notice issued by the Secretary on behal f of the Executive
Committee, Jaintia Hlls Autononous District Council, Jowai provided that

only the nenbers of the clans nentioned therein could contest the aforesaid

el ection and thereby the persons belonging to the Christian faith were
excluded fromcontesting the said election. The appellants contend that
exclusion of Christians fromcontesting the election is in violation of
Articles 14, 15 and 16 of the Constitution of India since they are excluded
only on the ground of religion. They further contend that Section 3 of the
Act of 1959 which provided that the appointment of the Chiefs or Headmen

shall be in accordance with the existing custons prevailing in the El aka
concerned, is also bad. It gives legal sanctity to a custons which itself is in
breach of Articles 14 to 16 of the Constitution of India. In sumand sub
stance the appellants contend that exclusion of Christians fromcontesting
election for the post of Dolloi in Elaka Jowai is discrimnatory and in breach
of Articles 14 to 16 of the Constitution of India since their exclusion is
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nerely on the ground of religion.

We nmay notice at the threshold that Jowai District is an autononous

District to which the provisions of Sixth Schedule of the Constitution of
India apply in view of the provisions of Article 244(2) of the Constitution of
India. The brief historical background in which the aforesaid autononpus
district was created may be noticed at this stage :-

On coming into force of the Constitution of India the United Khasi-

Jaintia Hills District was forned as one of the Tribal Areas of Assam by
nmergi ng the Khasi States with the other areas of the Khasi-Jaintia Hlls,
boundari es whereof were defined by para 20(2) of the Sixth Schedule to the
Constitution (hereinafter referred to as 'the Schedule’). Under para 2(4) of
the Schedul e, the administration of the aforesaid district vested in the

Di strict Council which was clothed with administrative and judicial powers.
In view of the demand for creation of an autononous District conprising the
Jowai sub-divisionof the aforesaid District, the Governor of Assam

appoi nted a Commssion to look into the matter and nake its

recomendati on. The report of the Conmm ssion was placed before the
Legi sl ative Assenbly which approved the action proposed to be taken
pursuant to the report. Consequently on Novenber 23, 1964 a Notification
was issued by the Governor of “Assam creating a new autononous District
Council for the Jowai Sub-Division by excluding Jowai Sub-division from
the United Khasi-Jaintia Hlls Autononous District with effect from
Decenber 1, 1964. /Thus the Jowai District came into existence as an
autonomous District with effect from Decenber 1, 1964.

As earlier noticed Article 244(2) of the Constitution provides that the

provi sion of the Sixth Schedul e shall be applied to the adm nistration of the
tribal areas in the State of Assam The tribal areas in Assam are governed
not by the relevant provisions of the Constitution which apply to the other
Constituent States of the Union of India but by the provisions contained in
the Sixth Schedul e. These provisions purport to provide for a self-contained
code for the governance of the tribal areas form ng part of Assam and they
deal with all the relevant topics in that behalf. (See : Edw ngson Bareh vs.
The State of Assam and others : AR 1966 SC 1220).

Paragraph 1 of the Sixth Schedul e provides for the formation of an

aut onomous district and further provides that if there are different schedul ed
tribes in an autononous district, the Governor may by public notification
divide the area or areas inhabited by theminto autononopus regions.

Par agraph 2 provides for the constitution of a District Council for each

aut ononmous district. Simlarly for each autononbus region a separate

Regi onal Council is provided. The adm nistration of an autononous district
insofar as it is not vested under the Schedul e in any Regional Council wthin
such district, is vested in the District Council for such district.. The

adm ni stration of an autononmous region is vested in the Regional Counci

for such region. Sub-paragraph (6) of paragraph 2 enpowers the CGovernor

to nake Rules for the first constitution of District Councils and Regiona
Councils in consultation with the existing tribal Councils or other
representative tribal organizations within the autononous districts or <regions
concerned. Paragraphs 3 to 17 make provision for the adm nistration of the
aut ononmous Districts and the Regions. Paragraph 3 in particular provides
that the District Council for an autononous district in respect of all areas
within the district except those which are under the authority of Regiona
Councils, if any, shall have power to nake laws with respect to the matters
enuner ated therein which provide inter alia \026 "for the appointnent or
successi on of Chiefs or Headnmen". The |aws made under this paragraph are
required to be submtted forthwith to the Governor and, until assented to by
him shall have no effect.

In exercise of powers conferred upon hi mby sub-paragraph (6) of

paragraph 2, the Governor framed rules called "the Assam Aut ononous

Districts (Constitution of District Councils) Rules, 1951". The Rul es
provide, inter alia, for the constitution of an Executive Conmittee consisting
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of the Chi ef Executive Menbers as the head and two ot her nmenbers to
exerci se the executive functions of the District Council

After the coming into the existence of Jowai District as an

aut ononmous District the Jowai Autononpus District Act, 1967 was enact ed.
The provisions of this Act were made applicable to the Jowai Autononpus
District and the Rules of 1951, as anended fromtinme to tinme, were nmade
appl i cabl e. The Act, Rules and Regul ations framed under the United Khasi -
Jaintia Hills District Council as listed in Appendix \026 | were al so nade
applicable to the Jowai Autononous District till such tine the Jowa

Aut ononpbus District Council rmade its own |laws. Appendix \026 | includes the
United Khasi Jaintia Hills Autononmous District (Appointnent and

Succession of Chiefs and Headnen) Act, 1959 (hereinafter referred to as
"the 1959 Act’) which was nade applicable to the Jowai District Council

Section 2 (a), (b) and (g) of the 1959 Act are as follows :-

"2. Definition. \026 In this Act, unless the context otherw se
requires, the follow ng expressions shall have the meanings
hereby respectively assigned to them that is to say :-

(a) "Chief" means-a Sylem a Lyngdoh, a Dolloi, a Sirdar or
a Wahadadar as the case may be, of any Elaka.

(b) "Custom' with reference to any El aka neans any rul e
regardi ng the appoi ntnent of a Chief or Headman for that

El aka whi ch havi ng been continuously and uniformy

observed for a long time, has obtained the force of lawin

that El aka.

\ 005. \ 005. \ 005.
(9) "El aka" means any administrative unit in the District
specified in Appendixes I, Il and Il or-any other

adm nistrative unit to be constituted and decl ared as
such by the Executive Committee.”

Section 3 reads as follows :-

"3. Elections and Appoi ntment of Chiefs and Headnen. -
Subject to the provision of this Act and the Rul es nade
thereunder all elections and appoi ntnments of Chiefs or
Headrmen shall be in accordance with the existing custons
prevailing in the El aka concerned."

Al'l appointnents of Chiefs are made subject to the approval of the
District Council which may confirm such appoi nt nents under terns and
conditions which it may by Rules, fromtine to tine, adopt.

Under Appendix \026 |1l Jowai has been specified as an El aka, headed by
a Chief who would be a Dolloi. Apart fromchallenging the constitutiona
validity of Section 3 of the Act of 1959, appellants also challenge the
validity of the notice issued by the Secretary of Executive Commttee of
Jowai District dated Septenber 4, 2001 which is reproduced bel ow : -

"OFFI CE OF THE JAINTI A H LLS AUTONOMOUS DI STRI CT
COUNCI L, JOWAI
NOTI CE

DATED JOMI, THE 4TH SEPT. 2001
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This is Public Notice that the Executive Committee, Jaintia

Hills Autonomous District Council, Jowai after thorough investigation
and scrutinisation has decided that the follow ng Cans has the right to
stand for the election of the Dolloiship in the El aka Jowsai

"A Fromthe O an Sookpoh Khatar Wrna

1. Pasubon 2. Rngad 3. Li pon

4. Ni khl a 5. WNar 6. Pakynt ei n

7. Lei nphoh 8. Si ngphoh 9. Ni angphoh
10. Kat hphoh 11. Kynj i ng 12. Laki ang

13. Bl ei n 14. Lanong 15. Lywai t

16. Kma 17. Lyt an- Mut yen 18. Pawet

19. Nangbah 20. Si angbood 21. Syngkon bad

22. Langodh

"B Fromthe C an Le-Kyl l'ung

1. Rynbai 2. Naj i ar 3. To

"C Fromthe C'an Tal ang-Lato

1. Lato 2. Thma 3. Chynr et

The Executive Committee has decided those who can contest

for the Dol l oi ship should be only those who are fromthe N am Tynra
Ni antre (Non Christians) who will practice the indigenous religion
within the Raij Jowai.

Sd/- E.M. Lyngdoh
Secretary, Executive Conmittee
Jaintia Hills Autononmous District
Counci |, Jowai "

It is not disputed before us that Dolloi perforns Adninistrative as

well as religious functions and a Christian cannot performthe religious
functions which are perfornmed by Dolloi. However, the appellants have

i mpunged Section 3 of the Act of 1959 and the notifications issued on the
fol |l owi ng grounds: -

i) The Notification issued is a law within the nmeaning of
Article 13 (3) (a) of the Constitution of India.
ii) Being a | aw preventing a person belonging to a particular

religion fromcontesting election to a public post is
violative of Articles 14, 15 and 16 of the Constitution of
India, and therefore, void.

i) Section 3 which provides for the Election and

Appoi ntment of Dolloi in accordance with customis void
since the custons itself clearly discrimnates on the
ground of religion. A customnust give way to

fundanental right and any custom whi ch offends the
fundanental rights of a citizen nust be held to be invalid.

On the other hand | earned counsel appearing for the respondents

submitted that there is no violation of Articles 14, 15 and 16 of the
Constitution of India since reasonable classification is permssible in |aw

and the exclusion of Christians fromcontesting the election is not only on

the ground of religion, but on the ground that they are unable to perform
religious functions of the office of Dolloi. It is further submtted that indeed
the provisions only serve to conserve the tribal culture which itself is a
fundanmental right guaranteed under Article 29 of the Constitution of India.

In substance, the inpugned | aw and the notifications do not incur the wath
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of Articles 14 to 16 of the Constitution, on the contrary, they enjoy the
protection of Article 29 of the Constitution of I|ndia.

On a consideration of the material placed before it the H gh Court

cane to the conclusion that a customprevailed in the El aka Jowai which on
account of its long practice and by conmon consent acquired the status of a
governing rule for election and appointnment of Dolloi to performboth

adm nistrative and religious functions. The fact that the Dolloi in Elaka
Jowai is required to performboth administrative and the religious functions
as prevalent by customis not disputed. Wat was submitted on behalf of the
appel l ants was that 2 persons could be called upon to performthose duties,
one performng the adm nistrative duties and the other the religious
functions. Only 2 instances were cited when Christians were appointed as
Dol | oi of Elaka Jowai. |In the year 1890 an attenpt was nade to install a
person who had converted hinself into Chiristianity as Dolloi of Elaka
Jowai, but he had to face the wath of the people in perforning the religious
functions and ultimtely had to resign fromthe post. In the other case the
Dol | oi had to be rempved by issuance of an order of termination. The Hi gh
Court found that since tine i menorial the customis to appoint one Dollo
who has to perform both adm nistrative as well as religious functions.

Mor eover under-the United Khasi-Jaintia Hlls Autononous District
(Appoi nt ment and Successi on of Chiefs and Headnen) Act, 1959 (Act

No. 11 of 1959) "service |l and" and "puja | and" were given to Dolloi who

was appointed as the "Chief". "Service land" which was revenue free | and
was held and cultivated by the Chief or the Headman in |ieu of nobnetary
remuneration for services rendered. "Puja l'and" was revenue free | and held

and cultivated by himand the incone yielded therefrom utilized by himin
neeti ng expenses connected with the religi ous perfornmances according to
custonms of the Elaka. The Hi gh Court, therefore, recorded a finding that

there was a custom preval ent for a | ong period which was invariably

practiced to the effect that the "Chief", nanely the Dolloi nust perform

adm nistrative as well as religious duties. There was no custons to appoint
two Dollois \026 one for the performance of admini strative duties and the ot her
for the performance of religious functions. Deviation for a short period on
account of existing emergency which needed i nmedi ate correction did not
derogate fromits character as a custom The Hi gh Court concluded thus :-

"On reading Section 3 read with Section 2(j) and 2(k) of the
Act, 1959 and on the pleadings of the parties we hold 'that the
Dol | oi el ected and appointed in El aka Jowai was required to
performthe executive function as well as religious functions
which is a customprevalent in the El aka. We further hold that
there cannot be two Dollois one perfornmng the adm nistrative
functions and the other performng the religious functions.
Under the Act, 1959 there can be only one Dol l oi performng
both administrative as well as religious functions".

An argunment was advanced before the High Court, which was not
advanced before us, that the notice issued on Septenber 4, 2001 by the
Secretary, Executive Commttee, of the Jowai Autononobus District Counci
was W thout jurisdiction and authority. The Hi gh Court negatived the
contention and held that the Executive Conmittee in-exercise of its
del egat ed powers can issue such a public notice for appointnent by el ection
of Dolloiship in Elaka Jowai in the absence of rules, regulations or
enactments providing for such election and appointnment. Reliance was
pl aced on a judgment of this Court in Edw ngson Bareh vs. The State of
Assam and ot hers (supra). However, the Hi gh Court held that any
| aw/ regul ati on/rul e/ notification made or action taken under the Sixth
Schedul e by the District Council or the Executive Committee forned by the
District Council must not in any manner conmit a breach of any of the
fundanental rights guaranteed under Part |11 of the Constitution of India.

The Hi gh Court then proceeded to consider the subnission urged

before it that the exclusion of Christians fromcontesting election to the post
of Dolloi violated Articles 14, 15 and 16 of the Constitution of India. In
doi ng so the Hi gh Court also noticed Articles 25 and 26 of the Constitution
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of India and ultimtely concluded that there was no breach of Articles 14, 15
and 16 of the Constitution of India and in fact it protected the rights
guaranteed under Articles 25 and 26 of the Constitution of India.

The appellants in these appeal s have chal |l enged the correctness of the
deci sion of the Hi gh Court.

Shri P.K. Goswani, |earned senior counsel appearing on behalf of the

District Council (respondents 1 to 3) submitted that the H gh Court was right
in holding that having regard to the facts of the case and the nature of the
of fice of Dolloi, the notice excluding Christians fromcontesting for the post
of Dolloi was fully justified. Dolloi perfornms admnistrative as well as
religious functions. Such a custom and such an office existed since tine

i menorial and acquired the status of well preserved custom |It, therefore,
became the duty of the State to ensure the right guaranteed under Article 26
of the Constitution of India.  This was not really a case to which Articles 15
and 16 were applicable, but even assuming that to be so, there was no

di scrimnation since the exclusion of Christians was not only on the ground

of religion, but on'the ground that they could not performthe religious

functions of the office which by customa Dolli was required to perform It
is submitted that under Articles 14, 15 and 16 of the Constitution of India
reasonabl e cl assification was permssible. In particular he drew our

attention to Article 26(b) of the Constitution of India and submitted that
since the office of ‘Dolloi involves the performance of both the

adm nistrative as well as religious duties, the concerned tribes had a right to
nmanage their own affairs in matter of religion. He relied upon authorities

in support of his submission that the right of the tribes to have a Dolloi who
could perform administrative as well as religious functions was a right

guar anteed under Article 26 of the Constitution of India.

M. R F. Narinan, |earned senior counsel appearing on behalf of

respondents 5 and 6 anal ysed the provisions of Articles 14, 15, 16, 25, 26

and 29 of the Constitution of India and submtted that Article 14 permtted
reasonabl e classification in accordance with well settled principles. Article
15 was a species of Article 14 inasnuch it prohibited the State from

di scrimnating agai nst any citizen on the ground only of religion, race, caste,
sex place of birth or any of them  However, he enphasized the use of the
words "on ground only of religion'. Thus if a citizen is discrimnated

agai nst "on ground only of religion"™, such action may be unconstitutional

That however, is not the case here. - The exclusion is on account of the
admitted fact that a Christian cannot performthe religious duties of a Doll oi
Article 16 guarantees equality of opportunity in matters of public

enpl oyment but clause (5) thereof expressly provides that nothing in the
article shall affect the operation of any |aw which provides that the

i ncumbent of an office in connection with the affairs of any religious or
denomi national institution or any menmber of the governing body thereof

shall be a person professing a particular religion or belonging to a particular
denom nation. He submitted that the right guaranteed under Article 25 of

the Constitution was subject to other provisions of Part 1l of the
Constitution of India but so far as Article 26 was concerned, it was only
subject to public order, norality and health. So far as Article 29 is
concerned it is a absolute right guaranteed for the conservation of a

| anguage, script or culture. He submtted that the rights protected are those
guar anteed under Article 26(b) and 29(1) of the Constitution. He, therefore,
submtted that election of a tribal head with all concomtants thereof was

part of the tribal culture. The Constitution guarantees unifornmity in
diversity. The cultural rights under Article 29 of the Constitution of India
are couched in the w dest |anguage unlike under Articles 25 and 26, which

are subject to certain Iimtations. Having regard to the nature of duties to be
performed by a Dolloi the person elected as Dolloi nust be religiously
proficient to performhis religious duties. It was really with a viewto
preserve their culture that a Christian was excluded fromcontesting the

of fice of Dolloi which involved performance of religious duties, which he
could not perform It was a core aspect of the tribal culture that Dolloi rnust
perform adm nistrative functions as well as religious functions which
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i nvol ve performance of religious cerenpnies which the Hi gh Court has

el aborated in great detail. According to him Articles 14 to 16 were not at al
breached and in the ultimate analysis the right guaranteed under Article 29
must prevail since it is the mandate of Article 29 that such cultural rights
must be preserved. There is force in the subm ssions advanced on behal f of
the respondents.

Article 14 ensures equality before | aw, which neans that only persons

who are in like circunstances should be treated equally. To treat equally

those who are not equal would itself be violative of Article 14 which

enmbodi es a rul e against arbitrariness. Thus classification is permssible if it
satisfies the twin test of its being founded on intelligible differentia, which in
turn has a rational nexus with the object sought to be achieved.

Article 15 prohibits the State from discrimnating agai nst any citizen

on grounds only of religion, race, caste, sex, place of birth or any of them
This, however, is subject to the exception carved out by clauses 3 and 4

whi ch permt special provisions to be made in favour of wonen and

children, ‘and for socially and educationally backward cl asses of citizens i.e.
for the Schedul ed Castes and Scheduled Tribes. These are exceptions to the
rul e enbodied in clauses (1) and (2) of Article 15.

Article 16 al so enbodies the rul e against discrimnation, but is limted

inits scope than Article 15, since it is confined to office or enpl oynent

under the State, whereas Article 15 covers the entire range of State activities.
Descent and residence are the two additional grounds on which

discrimnation is not permnissible under Article 16. But the rule is again

subj ect to the exceptions carved out by clauses 3 to 5 thereof. Cause 5is

rel evant for our purpose, and it provides as under :-

"(5) Nothing in this article shall affect the operation of any
| aw whi ch provides that the incunbent of an office in

connection with the affairs of any religious or denom nationa
institution or any menber of the governing body thereof shal

be a person professing a particular religion or belonging to a
particul ar denom nation."

Thus Article 14 lays down the rule of equality in the wi dest term

while Article 15 prohibit discrinination on grounds specified therein but

covering the entire range of State activities.” Article 16 enbodi es the sane

rule but is narrower in its scope since it is confined to State activities relating
to office or enploynent under the State. Both Articles 15 and 16 operate

subj ect to exceptions therein. It has been so laid down by this Court in
CGovernment of A P. vs. P. B. Vijayakunmar and another : (1995) 4 SCC 520

and in Cazul a Dasaratha Rama Rao vs. State of Andhra Pradesh and

others : AIR 1961 SC 564.

Counsel for the appellants submitted that prohibition against

contesting for the post of Dolloi on the ground of religion ex-facie anounted
to discrimnation on the ground of religion. On the contrary the respondents
contend that the exclusion is not on the ground of “religion alone, and
therefore, does not invite the wath of Articles 15 and 16. The exclusion is
justified on the ground that those who cannot performthe dual nature of
functions of the Dolloi, nanely adm nistrative and religious\026 cannot be
eligible for the post. The exclusion, therefore, is neither arbitrary nor
irrational. It is axiomatic that one who cannot performthe duties attached to
the office nust be held to be ineligible to hold the office. H s exclusion
therefore, cannot be considered as either unreasonable or arbitrary or

di scrimnatory.

The subm ssion urged on behalf of the respondents nust be accepted.
We have earlier noticed the findings of the High Court to the effect that it is
the tribal customof the El aka that the Dolloi of the Elaka Jowai must
perform both the administrative and religious functions of his office. The
H gh Court has exhaustively considered the evidence on record and
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consi dered the various rituals and observances, practices, poojas,

cerenoni es, custonmary religious functions which are regarded as integra

part of religious custons, and which the Dolloi nust performin the

di scharge of his duties as the Dolloi. Such rituals, observances, cerenonies
etc. are many in nunmber. The material on record | eaves no room for doubt

that the office of Dolloi with its dual functions, adm nistrative and religious,
is a part of the tribal religion and culture, governed by custom since tine
imenorial. It logically follows that the Dolloi nust be one who is
conversant with the indigenous religious practices of the inhabitants of the
El aka. He nust be one who should be able to | ead the people of the Elaka in
the religious cerenonies according to their custom and must al so be

conpetent to performthe rituals, practices, poojas, cerenpnies etc. which he
is required to performas a duty attached to his office. It is not disputed that
a Christian cannot performthe indigenous religious functions which a Dollo

is required to perform apart fromhis adm nistrative functions. By |ong
standi ng custom the Dolloi must performboth adnministrative and religious
functions, and such duties cannot be bifurcated by appointing one other to
performthe religious functions only. There is no such custom prevalent in
the Elaka. Inits long history, such a thing happened only twi ce, and on both
occasi ons there was a public outcry resulting in dismssal of the Dolloi in
one case and hi's resignation in the other. The custom cannot be said to be

di sconti nued or destroyed by such aberrations. The H gh Court has also
noticed the judicial recognition given to the customary practice in the Khas
and Jaintia Hlls that a Dolloi cannot be a Christian.

Having regard to all these facts, we are in agreenent with the H gh
Court that by excluding Christians fromcontesting the post of Doll oi
Articles 14, 15 and 16 are not violated. The exclusion is justified by goond
reason, since admttedly the religious duties of a Dolloi of Elaka Jowa
cannot be performed by a Christian. Thus the ground for exclusion of
Christians is not solely the ground of religion, but on account of the admtted
fact that a Christian cannot performthe religious functions attached to the
office of Dolloi. The reason cannot be said to be either unreasonable or
arbitrary.

Counsel for the appellants relied upon the decision of this Court in
John Val | amattom and another vs. ‘Union of India : (2003) 6 SCCC 611
wherein this Court considered the challenge to the 'constitutional validity of
Section 118 of the Succession Act, 1925, The af oresai d provision was
struck down by this Court on the ground of arbitrariness violating Article 14
of the Constitution. It found that even the classification of the Christians as
a class by thensel ves was neither based onany intelligible differentia nor
had any nexus with the object sought to be achieved. It was, therefore, held
to be discrimnatory as also arbitrary. But the chall enge based on Article 15
of the Constitution was repelled in the follow ng words : -
" So far as the second argunent of the learned counsel for
the petitioner is concerned, it is suffice to say that Article 15 of
the Constitution of India may not have any application in the
i nstant case as the discrinination forbidden thereby is only such
discrimnation as is based, inter alia, on the ground that a
person belongs to a particular religion. The said right conferred
by clause (1) of Article 15 being only on a "citizen", the same is
an individual right by way of a guarantee which may not be
subjected to discrimnation in the matter of rights, privileges
and imrunities pertaining to himas a citizen. In other words,
the right conferred by Article 15 is personal. A statute, which
restricts a right of a class of citizens in the matter of
testanmentary disposition who nay belong to a particul ar
religion, would, therefore, not attract the wath of clause (1) of
Article 15 of the Constitution of India."

M. Nariman is, therefore, right in distinguishing this case on facts
and the nature of legislation challenged and the infirmities found. |In fact, as
he rightly submits, this decision, if at all, supports the case of the
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respondents, so far as chall enge based on Article 15 is concerned.

The appell ants next relied on the decision of this Court in Madhu
Ki shwar and ot hers vs. State of Bihar and others : (1996) 5 SCC 125. In
that case the constitutional validity of Sections 7, 8 and 76 of the Chotanagar
Tenancy Act, 1908 was chal |l enged on the ground that the provisions
violated Articles 14, 15 and 21 of the Constitution of India. The right to
i ntestate succession of Schedul ed Tri be Wnen was governed by custom
Sections 7 and 8 provided for exclusive right of nale succession to the
tenancy rights. Section 76 of the Act saved any custom usage, or customary
right not inconsistent with, or not expressly or by necessary inplication
nodi fi ed or abolished by the provisions of the Act. This Court did not
consider it desirable to declare the custons of tribal inhabitants as of fending
Articles 14, 15 and 21 of the Constitution of India, though each case nust be
exam ned when full facts are placed before the Court. This Court however
gave sone relief to femal e dependents by declaring that upon the death of
the mal e tenant, they could hold on to the land so | ong as they remai ned
dependent ‘on it for earning their livelihood, for otherwise it would render
them destitute. Thus the exclusive right of male succession conceived of in
Sections 7 and 8 has to remmin in suspended animati on so |long as the right of
l'ivelihood of the fenal e descendants of the nmale hol der rerained valid and
in vogue. We find no principle laid down in this decision to support the case
of the appellants herein, who in effect seek to challenge the validity of a
custom recogni zed by and given effect to, by law. On the contrary, this
Court was of the view that striking down such a |aw on the touchstone of
Article 14 would bring about a chaos inthe existing state of |aw.

We al so do not find anything in the decision of this Court in State of
Keral a and anot her vs. Chandranohnan: (2004) 3 SCC 429 to support the
case of the appellants. Al that was held in that case was that by mere
conversion to Christanity one does not cease to be a Scheduled Tribe if
despite conversion he continues to followthetribal traits and custons. No
such question arose in this case.

None of the decisions cited by the appellants supports the challenge to
Section 3 of the Act of 1959 and the Notifications inpugned in the wit
petitions on the ground of violation of Articles 14, 15 and 16 of the
Constitution. On the other hand counsel for the respondents relied upon
deci sions in support of their contention, that the exclusion of Christians from
contesting the election to the post of Dolloiin Jowai Elaka'is not only on the
ground of religion and, therefore, their exclusion cannot be chall enged on
the ground of violating Articles 15 and 16 of the Constitution of India. It
was al so contended that historical reasons may as well support the
classification, provided it is rational and bears a nexus with the object sought
to be achieved. It was submitted that what was sought to be protected was
i ndeed the tribal culture of the people inhabiting the autononous District of
Jowai. Their tribal sentinents and religious values have been sought to be
protected and gi ven due respect having regard to social and econom c
considerations of the tribals inhabiting in the autononous District. Thus
they contend that the exclusion is not based only on the ground of religion
and consequently there is no discrimnation wthin'the neaning of Articles
15 and 16 of the Constitution of India. In this connection they have relied
upon a decision of this Court in Air India vs. Nergesh Meerza and others :
(1981) 4 SCC 335 wherein this Court observed : -

"Even ot herwi se, what Articles 15(1) and 16(2) prohibits is that
di scrimnation should not be nade only and only on the ground

of sex. These articles of the Constitution do not prohibit the
State from maki ng di scrimnation on the ground of sex coupled
with other considerations. On this point, the matter is no | onger
res integra but is covered by several authorities of this Court."

In Carence Pais and others vs. Union of India : (2001) 4 SCC 325
the chall enge to Section 213 and 57 of the Succession Act, 1925 was
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consi dered and repelled. No doubt this Court held that the basis of the
chal | enge, nanmely \026 that Section 213(1) of the Act was applicable only to
Christians and not to any other religion, was not correct. However, the
Court made pertinent observations in the following words : -

"W have shown above that it is applicable to Parsis after the
amendnent of the Act in 1962 and to Hi ndus who reside within

the territories which on 1.9.1870 were subject to the Lt.

Covernor of Bengal or to areas covered by original jurisdiction

of the H gh Courts of Bonbay and Madras and to all wills

made outside those territories and limts so far as they relate to
i movabl e property situate within those territories and limts. If
that is so, it cannot be said that the section is exclusively
applicable only to Christians and, therefore, it is discrimnatory.
The whol e foundation of ‘the case is thus lost. The differences
are not based on any religion but for historical reasons that in
the British Enpire-in India, probate was required to prove the
right of a | egatee or an executor but not in Part "B" or "C
States. That position has continued even after the Constitution
has cone into force. Historical reasons may justify differentia
treatnent of separate geographi cal regions provided it bears a
reasonable and just relation to the matter in respect of which
differential treatnment is accorded. Uniformity in |aw has to be
achi eved, but that i's a long drawn process. Undoubtedly, the
States and Uni on should be alive to this problem Only on the
basis that some differences arise in one or the other States in
regard to testanentary succession, the law does not becone
discrimnatory so as to be invalid. Such differences are bound

to arise in a federal set up."

In R C. Poudyal vs.— Union of India and others : 1994 Supp. (1) SCC
324 reservation of one seat for the Sangha in'the Sikkim Assenbly was

challenged. In the reply it was urged that though Sangha was essentially a
religious institution of the Buddhists, it however, occupied a unique position
in the political, social and cultural life of the Sikkinmese Society and the one

seat reserved for it cannot, therefore, be said to be based on consi derations
"only’ of religion. This Court repelled the contention that reservation of one
seat in favour of the Sangha is one purely based on religi ous considerations
and, therefore, violative of Articles 15(1) and 325 of the Constitution of
India and offended its secular principles. This Court held -

"The Sangha, the Buddha and the Dharnma are the three

fundanent al postul ates and synbols of Buddhism 1In that sense

they are religious institutions. However, the literature on'the

hi story of devel opnent of the political institutions of Sikkim

adverted to earlier tend to show that the Sangha had played an

inmportant role in the political and social life of the Sikkinese

people. It had nmade its own contribution to the Sikkinmese

culture and political devel opment. There is material to sustain

the conclusion that the 'Sangha’ had for |ong associated itself

closely with the political devel opments of Sikkimand was

inter-woven with the social and political life of its people. In

view of this historical association, the provisions in the matter

of reservation of a seat for the Sangha recogni ses the social and

political role of the institution nore than its purely religious

identity. In the historical setting of Sikkimand its social and

political evolution the provision has to be construed really as

not invoking the inpermnissible idea of a separate electorate

ei ther. I ndeed, the provision bears conparison to Art. 333

providing for representation for the Anglo-Indian conmunity.

So far as the provision for the Sangha is concerned, it is to be

| ooked at as enabling a nomi nation but the choice of the

nom nee being left to the 'Sangha’ itself. W are conscious that

a separate electorate for a religious denom nati on woul d be

obnoxi ous to the fundanmental principles of our secul ar

Constitution. If a provision is made purely on the basis of
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religious considerations for election of a menber of that
religious group on the basis of a separate electorate, that woul d,
i ndeed, be wholly unconstitutional. But in the case of Sangha, it
is not nmerely a religious institution. It has been historically a
political and social institution in Sikkimand the provisions in
regard to the seat reserved admt of being construed as a

nom nation and the Sangha itself being assigned the task of and
enabl ed to indicate the choice of its nom nee. The provision can
be sustained on this construction. Contention (g) is answered
accordingly."

These decisions do justify the stand of the respondents that unless it is
shown that the exclusion of Christians was only on religious ground, the
chal | enge cannot be sustained. |In the instant case, we have noticed the
reasons why such an exclusion was nade and we have also held that the
reasons therefor are neither arbitrary nor unreasonable. W, therefore,
concl ude agreeing with the Hi gh Court that Section 3(1) of the Act of 1959
as also the Notifications inmpugned in the wit petitions cannot be struck
down on the ground of violation of Articles 14, 15 and 16 of the
Constitution of India.

We may notice that the High Court has held that the spiritua
fraternity represented by classes belonging to Niam Tynrai N amre (Non-
christian) who practice the indigenous religion within the Raij Jowai is a
socio cultural religious organization of Jaintia people who follow Ni am
Tynrai Niantre faith.” They are governed by common custonmary | aws of
their owmn in the matters of administration as well in follow ng religious
faith. These classes within the Raij Jowai being followers of Niam Tynra
Ni antre are certainly a religious denomnation within the nmeaning of Article
26 of the Constitution of India.

Before us al so, M. Goswami, |earned counsel appearing for the
respondents urged subni ssions based on Articles 25 and 26 of the
Constitution of India. M. Nariman, however, |aid enmphasis on Article 29 of
the Constitution of India and subnmitted that the effort was really to conserve
the culture of the tribal population in the autononous District and, therefore,
protected by Article 29 of the Constitution of India. These are natters
whi ch may require consideration in.an appropriate case. So far as the instant
case is concerned, having found that the challenge to 'the inpugned
provi sions and Notifications was not sustainable on the ground of violation
of Articles 14, 15 and 16 of the Constitution of India, itis not necessary for
us to deal with other issues which the respondents have urged on the basis of
Articles 25, 26 and 29 of the Constitution of India in support of their stand.

In the result these appeals fail and are dism ssed.




