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Leave granted.

In all these cases identical questions are involved and
therefore the appeal s are di sposed of by this comon
j udgrent .

In each of the inpugned judgnments the concerned Hi gh
Court held that the principles laid down by this Court in
Nati onal |nsurance Co. Ltd. v. Swaran Singh (2004 (3) SCC
297) is applicable even to clains other than third party
clains. Sonme of these appeals also relate to orders passed by
the National Consuner Disputes Redressal Conmi ssion, New
Del hi  (in short the ' Conmission’) where a simlar “view has
been taken.

Since there has been el aborate analysis of the factua
position it would be appropriate to decide the basic principles
in law and ask the H gh Courts/Comi ssions to decide the
cases afresh keeping in mnd the view expressed in the
present judgment.

The decision in Swaran Singh’'s case (supra) applied to
clains which involved only the insurance conpany and the
owner of the vehicle i.e. where there was no third party
i nvol ved. It has been highlighted by | earned counsel for the
appel l ants that Swaran Singh’'s case (supra) was rendered in
the background of Section 149 of the Mdtor Vehicles Act, 1988
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(in short the 'Act’) which has no application to cases where
there is no third party invol ved.

In response, |earned counsel appearing for the
respondents have submitted that there can be no difference of
approach in cases where the dispute relates to the claim
relating to the insurer and the insured. According to them
purposive interpretation of provisions is called for in view of
the fact that the statute itself is a beneficial piece of
| egi sl ati on.

In order to appreciate the rival subm ssions, few
provi sions of the Act and the correspondi ng provisions in the
Mot or Vehicles Act, 1939 (hereinafter referred to as the 'Ad
Act’) woul d be necessary.

Section 149 of the Act relates to duty of insurers to
sati sfy judgnments and awards against persons insured in
respect of third party risks. The | anguage of the provision is
clear that it only relates to third party risk. The corresponding
provision-in the Od Act is Section 96. Section 166 of the Act
relates to application for conpensation. The sanme corresponds
to Section 110-A of the A d Act. Section 168 of the Act rel ates
to award of the C ainms Tribunal which corresponds to Section
110-B of the A d Act. Section 170 deals w th inpleadnent of
the insurer in certain cases. Section 149 of the Act needs to
be noted in full. The sane reads as fol lows:

"149. Duty of Insurers to satisfy judgnents

and awar ds agai nst persons insured in

respect of third party risks- (1) If, after a
certificate of insurance has been issued under
sub-section (3) of Section 147, in favour of the
person by whom a policy has been effected,
judgment or award in respect of any such
liability as is required to be covered by a policy
under cl ause (b) of sub-section (1) of Section
147 (being a liability covered by the terns of
the policy) or under the provisions of Section
163-A) is obtained agai nst any person insured

by the policy then, notw thstanding that the
insurer may be entitled to avoid or cancel or
may have avoid or cancelled the policy, the

i nsurer shall, subject to the provisions of this
section, pay to the person entitled to the
benefit of the decree any sum not exceeding

the sum assured payabl e thereunder, as if

were the judgnent debtor, in respect of the
liability, together with any ampunt payable in
respect of costs and any sum payable in

respect of interest on that sumby virtue of any
enactnment relating to interest on judgnents.

(2) No sum shal|l be payable by an insurer
under sub-section (1) in respect of any

j udgrment or award unl ess, before the
comencenent of the proceedings in which

the judgnent or award is given the insurer had
noti ce through the Court or, as the case nmay
be, the Cainms Tribunal of the bringing of the
proceedi ngs, or in respect of such judgnent or
award so long as execution is stayed thereon
pendi ng an appeal; and an insurer to whom

noti ce of the bringing of any such proceedings
is so given shall be entitled to be nade a party
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thereto and to defend the action on any of the
fol |l owi ng grounds, nanely: -

(a) that there has been a breach of a
specified condition of the policy, being
one of the follow ng conditions, nanely:-

(i) a condition excluding the use of the
vehi cl e-

(a) for hire or reward, where the vehicle is
on the date of the contract of insurance a
vehi cl e not covered by a pernmt to ply for
hire or reward, or

(b) for organi zed raci ng and speed
testing, or

(c) for a purpose not allowed by the
permt under which the vehicle is used,
where the vehicle is a transport vehicle,
or

(d) without side-car being attached where
the vehicle is a notor cycle; or

(ii) a condition excluding driving by a
naned person or persons or by any

person who is not duly licensed, or by
any person who has been disqualified for
hol ding or obtaining a driving |icence
during the period of dis-qualification; or

(iii) a condition excluding liability for
injury caused or contributed to by
conditions of war, civil war, riot or civi
comotion; or

(b) that the policy is void on the ground that it
was obt ai ned by the non-di scl osure of a

material fact or by a representation of fact
which was false in sone nmaterial particular

(3) Were any such judgnent as is referred to

in sub-section (1) is obtained froma Court in a
reci procating country and in the case of a
foreign judgnent is, by virtue of the provisions
of section 13 of the Code of G vil Procedure,
1908 (5 of 1908) conclusive as to any matter

adj udi cated upon by it, the insurer (being an

i nsurer registered under the |Insurance Act,

1938 (4 of 1938) and whether or not he is

regi stered under the corresponding | aw of the
reci procating country) shall be liable to the
person entitled to the benefit of the decree in
the manner and to the extent specified in sub-
section (1), as if the judgnent were given by a
Court in India:

Provi ded that no sum shall he payable by
the insurer in respect of any such judgnent
unl ess, before the commencenent of the
proceedi ngs in which the judgment is given,
the insurer had notice through the Court
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concerned of the bringing of the proceedings
and the insurer to whomnotice is so given is
entitled under the corresponding | aw of the
reci procating country, to be nade a party to
the proceedings and to defend the action on
grounds simlar to those specified in sub-
section (2).

(4) Were a certificate of insurance has been

i ssued under sub-section (3) of section 147 to
the person by whom a policy has been effected,
so much of the policy as purports to restrict
the insurance of the persons insured thereby

by reference to any condition other than those
in clause (b) of sub-section (2) shall, as
respects such liabilities as are required to he
covered by a policy under clause (b) of sub-
section (1) of section 147, be of no effect:

Provi ded that any sum paid by the insurer in

or towards the discharge of any liability of any
person which is covered by the policy by virtue
only of this sub-section shall be recoverabl e by
the insurer fromthat person.

(5) I f the anpunt’ which an insurer becones
liable under this section to pay in respect of a
liability incurred by a person insured by a
policy exceeds the anpunt for which the

insurer would apart fromthe provisions of this
section be liable under the policy in respect of
that liability, the insurer shall he entitledto
recover the excess fromthat person

(6) In this section the expression "materia
fact" and "material particular” neans,
respectively a fact or particular of such a
nature as to influence the judgnent of a

prudent insurer in determ ning whether he wll
take the risk and, if so, at what prem um and

on what conditions, and the expression
"liability covered by the ternms of the policy"
neans a liability which is covered by the policy
or which woul d be so covered but for the fact
that the insurer is entitled to avoid or cancel or
has avoi ded or cancelled the policy.

(7) No insurer to whomthe notice referred to
in sub-section (2) or sub-section (3) has been
given shall be entitled to avoid his liability to
any person entitled to the benefit of any such
judgrment or award as is referred to in sub-
section (1) or in such judgnent as is referred

to in sub-section (3) otherwise than in the

manner provided for in sub-section (2) or in

the corresponding | aw of the reciprocating
country, as the case may be.

Expl anati on: For the purposes of this section,
"Clainms Tribunal” means a C ains Tribuna
constituted under Section 165 and "award"
nmeans an award nade by that Tribunal under
Section 168."

In Swaran Singh's case (supra) on which | earned counse
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for the parties have placed reliance undisputedly related to a
case under Section 149 of the Act. This Court el aborately dealt
with the scope and anbit of Sections 147 and 149 of the Act

and after tracing the history of conpul sory insurance and the
rights of the third parties, held that the concerned cases were
mai nly concerned with third party rights under the policy. It
was held in that context that any condition in the policy
whereby the right of the third party is taken away woul d be
void, as noted in para 23 of the judgnent.

In paras 69 and 70 the principles were culled out in the
foll owing ternmns:

"The I nsurance Conpany is required to prove
the breach of the condition of the contract of
i nsurance by cogent evidence. In the event the
I nsurance Company fails to prove that there
has been breach of conditions of the policy on
the part of the insured, the Insurance

Conpany cannot be absolved of its |liability.
This Court did not |ay down a degree of proof,
but held that the parties alleging the breach
nmust be held to have succeeded in establishing
the breach of the condition of the contract of
i nsurance, on the part of the |Insurance
Conpany by discharging its burden of proof.
The Tribunal, nust arrive at a finding on the
basis of the materials avail able on the
records”.

In para 110 al so the sumary of the findings were
recorded which reads as foll ows:

(i) Chapter Xl of the Mtor Vehicles Act,
1988 provi di ng compul sory insurance of

vehi cl es against third-party risks i's a socia
wel fare legislation to extend relief by
conpensation to victins of accidents caused

by use of notor vehicles. The provisions of
conpul sory insurance coverage of all vehicles
are with this paramunt object and the

provi sions of the Act have to be so interpreted
as to effectuate the said object.

(ii) An insurer is entitled to raise a defence in a
claimpetition filed under Section 163-A or

Section 166 of the Mtor Vehicles Act, 1988,

inter alia, in terns of Section 149(2)(a)(ii) of the
sai d Act.

(iii) The breach of policy condition e.g.

di squalification of the driver or invalid driving
licence of the driver, as contained in sub-
section (2)(a)(ii) of Section 149, has to be
proved to have been commtted by the insured

for avoiding liability by the insurer. Mre
absence, fake or invalid driving |icence or

di squalification of the driver for driving at the
rel evant time, are not in thensel ves defences
avail able to the insurer against either the
insured or the third parties. To avoid its
liability towards the insured, the insurer has

to prove that the insured was guilty of
negl i gence and failed to exercise reasonable

care in the matter of fulfilling the condition of
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the policy regardi ng use of vehicles by a duly
i censed driver or one who was not disqualified
to drive at the relevant tine.

(iv) Insurance conpani es, however, with a view
to avoid their liability must not only establish
the avail abl e defence(s) raised in the said
proceedi ngs but nust al so establish "breach"

on the part of the owner of the vehicle; the
burden of proof wherefore would be on them

(v) The court cannot |lay down any criteria as to
how t he sai d burden woul d be di scharged,

i nasmuch as the sane woul d depend upon the

facts and circunstances of each case.

(vi) Even where the insurer is able to prove
breach on the part of the insured concerning
the policy condition regarding holding of a
valid licence by the driver or his qualification
to drive during the rel evant period, the insurer
woul d not be allowed to avoidits liability
towards the insured unless the said breach or
breaches on the condition of driving |icence
is/are so fundanental as are found to have
contributed to the cause of the accident. The
Tribunals in interpreting the policy conditions
woul d apply "the rule of main purpose* and

the concept of "fundanental breach” to allow

def ences avail able to the insurer under Section
149(2) of the Act.

(vii) The question, as to whether the owner has
taken reasonable care to find out as to whether
the driving licence produced by the driver (a
fake one or otherw se), does not fulfil the
requirenents of law or not will have to be
determi ned in each case

(viii) If a vehicle at the tinme of accident was
driven by a person having a |earner’s licence,
the i nsurance conpanies would be liable to

sati sfy the decree.

(ix) The dains Tribunal constituted under
Section 165 read with Section 168 is

enpowered to adjudicate all claims in respect
of the accidents involving death or of bodily
injury or damage to property of third party
arising in use of nmotor vehicle. The said power
of the Tribunal is not restricted to decide the
clains inter se between claimant or claimnts
on one side and insured, insurer and driver on
the other. In the course of adjudicating the
claimfor conpensation and to decide the

avai lability of defence or defences to the

i nsurer, the Tribunal has necessarily the

power and jurisdiction to decide disputes inter
se between the insurer and the insured. The
deci sion rendered on the clains and di sputes
inter se between the insurer and insured in the
course of adjudication of claimfor
conpensation by the claimants and the award
made t hereon is enforceable and executable in
the sane manner as provided in Section 174 of
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the Act for enforcenent and execution of the
award in favour of the clai mants.

(x) Where on adjudication of the claimunder
the Act the Tribunal arrives at a conclusion
that the insurer has satisfactorily proved its
defence in accordance with the provisions of
Section 149(2) read with sub-section (7), as
interpreted by this Court above, the Tribuna
can direct that the insurer is liable to be
rei mbursed by the insured for the
conpensati on and ot her anmounts which it has
been conpelled to pay to the third party under
the award of the Tribunal. Such determ nation

of claimby the Tribunal” will be enforceable
and the nmoney found due to the insurer from
the insured will be recoverable on a certificate

i ssued by the Tribunal  to the Collector in the
sane manner under Section 174 of the Act as
arrears of l'and revenue. The certificate will be
i ssued for the recovery as arrears of |and
revenue only if, as required by sub-section (3)
of Section 168 of the Act the insured fails to
deposit the ampunt awarded in favour of the
insurer within thirty days fromthe date of
announcenent of the award by the Tribunal .

(xi) The provisions contained in sub-section (4)
with the proviso thereunder and sub-section
(5) which are intended to cover specified
contingenci es nentioned therein to enable the

i nsurer to recover the ampunt pai d under the
contract of insurance on behalf of the insured
can be taken recourse to by the Tribunal “and
be extended to clainms and defences of the

i nsurer against the insured by relegating them
to the renmedy before regular court in cases
where on given facts and circunstances

adj udi cation of their claims inter se m ght
del ay the adjudication of the clainms of the
victims".

At this juncture, it would be necessary to test the logic
behi nd Section 149 of the Act. The conditions under the said
provision relate only to third party risks and cl ai ms.

The I ndi an Law on notor vehicle insurance has is origin
in English Law. Motor Insurance Law in England had its
foundations in the Third Party Rights Against |Insurers’ Act,
1930. An illustrious case which related to the said statue is Re
Harrington Motor Co. ex-parte Chaplin (1928 Ch 105 C A.)

The principles laid down in the said case need to be noted in
brief. It was inter alia held as foll ows:

“"The liquidator has in hand the 4201. 3s. 10d.
and the question | have to decide is whether
the plaintiff is entitled to have that sum paid
over to himor whether it constitutes assets
avai |l abl e for the general body of the conmpany’s
creditors? The plaintiff’s claimis put forward
on the ground that there is, or should be, an
equity binding the liquidator to apply the
noneys, towards satisfying the liability in
respect of which they have come to his hands
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and not the | ess because they are insufficient
to give the plaintiff the full conpensation to
whi ch he has been held to be entitled. | fail to
see how any such equity can be raised. The
liquidator, as recipient of the fund, stands in
no fiduciary relation to the plaintiff. The nobney
has been recovered under a contract nade

bet ween t he conpany, and the insurers, to

which the plaintiff was not and could not in

the circunstances have been a party; he has

no concern and was not in any way connected

with the conpany and, indeed, probably did

not know of its existence until its vehicle
inflicted these injuries upon him In these

ci rcunst ances neither the conpany nor the

Li qui dator can be treated as a trustee for him
in enforcing the claimagainst the insurers.

Here the right of the conpany to be

i ndermi fi'ed-was created by a contract to which
the plaintiff is no party, and |l cannot see upon
what ground he can be held to have any valid
claimeither at law or in equity to the noneys
in the hands of the liquidator.

In spite of a strenuous and abl e and, |

may add, hel pful argunent on the part of M.
Stable, we feel conpelled to dismiss this
appeal, and to hold that the decision of Eve J.
was right. It is, perhaps, unfortunate that one
shoul d have to give a judgrment whi ch woul d

at first sight, appear to run counter to what 1
m ght call the comopn-sense view of the
proceedi ngs. None the less it is necessary for
us to admnister the law as it stands, and if
any alteration is to be made in it that must be
nmade by the proper authorities and by the
proper neans.

On careful consideration of the

authorities | would only say that that view,
however cogent it mght at first sight appear, is
unt enabl e. The conpany had i nsured

t hensel ves agai nst what are commonly call ed

third party risks with the Universal Autonobile

| nsurance Conpany, and they had paid the

prem umns.

The |iquidation of a conpany or the

bankruptcy of an individual bars the right of a
creditor to proceed any further against the
conpany or the bankrupt.

There is an absolute break in the

rel ati onship between the creditor who has
suffered the accident and the insurance
conpany, and there cannot be a privity under
whi ch, when the bankruptcy or |iquidation
supervenes, you can cancel out the defendants
and then say that a privity arises between the
creditor and the insurance conpany and that
the latter has to make good this principal sum
to the former It is, therefore, clear to nmy mnd,
after considering the nature of the bar to
further proceedi ngs-nanely, by bankruptcy-




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 9 of 17

that there is an absolute break in the relation
or suggested relation between the creditor and
the i nsurance conpany. The noney which is

bei ng received and which will be distributed by
the liquidator is a sumwhich the debtors, the
conpany, have secured should be paid to them
in certain events, but which has been secured
by their own contract nmade with the insurance
conpany, and not by any intervention of the
creditor, M. Chaplin, although it was in
consequence of an accident which he suffered
that the | oss arose, in respect of which the

i nsurance conpany has made the paynent.

It may be that the present case is one

that ought to be provided for by the

Legi slature. But as the authorities stand it is
i mpossible, | think, to vary the order of Eve J.,
whi ch was made upon-a true readi ng of the

aut horiti'es, and for these reasons it appears to
nme that this appeal nmust be dism ssed, even

t hough one may regret that it is not possible to
earmark this sumand to say that the

l'i qui dator ought to be allowed to receive it and
to pay it over, inasmuch as it was the

m sfortune of M. Chaplin which caused this
sumto be received, a sumwhich will enure to
the benefit of all the creditors of the conpany
and not to the particul ar advantage of the nan
who suffered the [ oss which quantified the risk
whi ch the insurance conpany had taken. The
appeal nust be dism ssed with costs.

ATKIN L.J. In this case | am of the

opi nion that the applicant has a real grievance,
and if it were possible to decide for himl
should very willingly do so. But it appears to
ne that the general rules of |aw which govern
cases of insurance and indemity have been

laid down in such terns that it is inpossibleto
make an exception in the particul ar class of
cases of which this forns one, and I am bound

to say that 1 nyself should be well satisfied if,
by the decision of a higher tribunal or by

| egi slation, the general rule of |aw were altered
so as to cover this particul ar case".

In a later case i.e. Hood s Trustees v. Southern Union
General Insurance Co. of Australasia Ltd. (1928 Ch 793) the
Chancery Division noted the plight of the third party victins

and observed as foll ows:

"As it seens to nme it does not differ
substantially fromthe positionin In re
Harrington Motor Co.

In giving judgment Atkin L.J. said that he
thought that the appellant had a rea
grievance; but the general rule of |aw was too
strong to allow the Court to make any
exception, however the Court m ght

synpat hi ze with the appellant. The position in
law was quite clear, and it was that the
appel l ant had no right or claimagainst the

i nsurance company or agai nst noney paid by




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 10 of 17

the i nsurance conpany. The assured had a
direct right of recourse against the insurance
conpany, but a third party had no such right,
because there was no privity between him and
the insurance conpany, and it was difficult to
see how a special right could be said to exist
agai nst the insurance conpany, or any right to
cl ai m nmoney paid over by the insurance
conpany, nerely because the assured

happened to be in financial difficulties.

Upon what grounds of equity or |ega

logic can it be argued that, because the law, on
grounds of public policy, conpels the creditor,
the liability to whomis the event upon which
the right of a bankrupt or of an insolvent
conpany to paynment of the sum covered by

the contract arises, to be content with such
share of the assets of the bankrupt or the
conpany .in liquidation as a pari passu

di stri bution between creditors will give, these
assets are not to include the paynent due

under the contract? "That seems to nme," said
Atkin L.J., "to be a direct statenment by the

| earned Lord Justice; indeed a statenent of the
law that the third party is conpelled by the
law to be content with such a share of the
assets as a pari passu distribution between the
creditors will give.

Now so far as this case is concerned
everyt hing whi ch has been said applies here.

It seems to make no difference in

principle, whether the person whose claim
gives rise to a claimfor indemity, is able
agai nst the assured to claima dividend in the
bankruptcy of the assured, or whether his
claimis not provable in that bankruptcy at al
- that seenms to make no difference. Inre
Harrington Motor Co. was the case of the
liquidation of a company in which the claimnt
was in the position of being able, at any rate,
to claima dividend, he did get sonething out
of it, he could not claimto be paid in full, but
he coul d claimhis dividend. Here, by reason of
the fact that the particular claimis not
provable in this bankruptcy, he will never get
anything in this bankruptcy, he cannot nmke a
claimin this bankruptcy, but that does not
seemto affect the principle.

I think I rmust take the principles which

are indicated in In re Harrington Mdtor Co. as
being the nore appropriate to the particul ar
case | amnow deciding. The result of that is
that | nust come to the conclusion - however
unfortunate - that in fact the benefit of the
indetmity vested in the trustee,
notw t hst andi ng that the claimof Caddy was
not provable in the first bankruptcy."

The Third Party Rights Against |Insurer’'s Act,

1930

appears to have been enacted to set right, anonalies in the
law. It was provided in the said Act that where the insured
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was i nsured against the third party risk, then in the event of
hi s bei ng nmade bankrupt, his rights against the insurer

not wi t hst andi ng anything in any Act or rule of lawto the
contrary, are transferred and vest in the third party to whom
the liability has been incurred.

The Hi gh Court and the Conm ssion seemto have
proceeded on the basis that the defences available to insured
are only those provided in Section 149(2) of the Act and the
sai d provision has to be interpreted strictly in view of the fact
that it is a social |egislation.

Section 149 is part of Chapter XI which is titled
"I nsurance of Mtor Vehicles against Third Parties". A
significant factor which needs to be noticed is that there is no
contractual relation between the insurance conpany and the
third party. The liabilities and the obligations relatable to third
parties are created only by fiction of Sections 147 and 149 of
the Act.

It is-also to be noted that the ternms of the policy have to
be construed as it is and there is no scope for adding or
subtracti ng sonet hi ng.” However liberally the policy may be
construed, such liberalismcannot be extended to permt
substitution of words which are not intended. (See United
I ndia I nsurance Co. Ltd. V Harchand Rai “Chandan Lal (2004
(8) SCC 644 and Polymat India (P) Ltd. V. National |nsurance
Conpany Ltd. and Ors. (2005 (9) SCC 174).

The primary stand of the-insurance conpany is that the
person driving the vehicle did not have a valid-driving |license.
In Swaran Singh's case (supra) the follow ng situations were

not ed:
(1) the driver had a license but it was fake;
(ii) the driver had no |license at all

(iii) the driver originally had/a valid |icense but it had
expired as on the date of the accident and had not
been renewed;

(iv) the license was for a class of vehicles other than
that which was the insured vehicle;
(v) the license was a learner’s |icense.

Category (i) may cover two types of situations. First, the
license itself was fake and the second is where originally that
license is fake but there has been a renewal subsequently in
accordance with | aw.

Chapter Il contains Sections 3, 4 and 5 of the Act relating
to licensing of drivers driving the notor vehicles.

Were the claimrelates to own damage clains, it cannot
be adj udi cated by the insurance conpany. But it has to be
decided by an other forumi.e. forumcreated under the
Consuner Protection Act, 1985 (in short the "CP Act’). Before
the Tribunal, there were essentially three parties i.e. the
insurer, insured and the claimants. On the contrary, before
the consumer forums there were two parties i.e. owner of the
vehicle and the insurer. The claimant does not conme in to the
pi cture. Therefore, these are cases where there is no third
party invol ved.

According to | earned counsel for the appellants, in such
cases the logic i.e. let the insurer pay and recover fromthe
i nsured conpany does not apply.
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As noted above, there is no contractual relation between
the third party and the insurer. Because of the statutory
intervention in terns of Section 149, the sane becones
operative in essence and Section 149 provi des conplete
i nsul ation.

In the background of the statutory provisions, one thing
is crystal clear i.e. the statute is beneficial one qua the third
party. But that benefit cannot be extended to the owner of the
of fendi ng vehicle. The logic of fake license has to be considered
differently in respect of third party and in respect of own
damage cl ai ms.

It would be appropriate to take note of what was stated in
Conpl ete Insulations (P) Ltd. v. New India Assurance Co. Ltd.
(1996 (1) SCC 221). In paras 9 and 10 it was observed as
fol | ows:

"9, Secti'on 157 appears in Chapter Xl entitled
"I nsurance of Mtor vehicles against Third

Party Ri sks" and conprises Sections 145 to

164. Section 145 defines certain expressions
used in the various provisions of that Chapter.
The expression "Certificate of |nsurance"”

neans a certificate i'ssued by the authorised

i nsurer under Section 147(3). "Policy of

I nsurance" includes a certificate of insurance.
Section 146(1) posits that "no person shall use
except as a passenger, or cause or allow any

ot her person to use, a notor vehicle in a public
pl ace, unless there is in force in relation to the
use of the vehicle by that person or that other
person, as the case may be, a policy of

i nsurance conplying with the requirenents of
this chapter". O course this provision does not
apply to vehicles owned by the Central or State
Gover nnent and used for Governnent

pur poses not connected with any conmercia
enterprise. This provision corresponds to
Section 94 of the old Act. Section 147 provides
that the policy of insurance to be issued by the
aut hori zed insurer must insure the specified
person or classes of persons agai nst any
l[iability incurred in respect of death of or
bodily injury to any person or danage to any
property of a third party as well as against the
death of or bodily injury caused to any
passenger of a public service vehicle caused by
or arising out of the use of the vehicle in a
public place. This provision is akin to Section
95 of the old Act. It will be seen that the
liability extends to danage to any property of
athird party and not damage to the property

of the owner of the vehicle, i.e., the insured.
Sub-section (2) stipulates the extent of liability
and in the case of property of a third party the
limt of liability is Rupees six thousand only.
The proviso to that sub-section continues the
liability fixed under the policy for four nonths
or till the date of its actual expiry, whichever is
earlier, Sub-section (3) next provides that the
policy of insurance shall be of no effect unless
and until the insurer has issued a certificate
of insurance in the prescribed form The next
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i mportant provision which we nay notice is
Section 156 which sets out the effect of the
certificate of insurance. It says that when the
insurer issues the certificate of insurance,

then even if the policy of insurance has not as
yet been issued the insurer shall, as between

hi nsel f and any ot her person except the

i nsured be deenmed to have issued to the

i nsured a policy of insurance conformng in al
respects with the description and particul ars
stated in the certificate. It is obvious on a plain
reading of this provision that the |egislature
was anxious to protect third-party interest.

Then comes Section 157 which we extracted
earlier. This provisionays down that when the
owner vehicle in relation whereto a certificate
of insurance is issued transfers to another
person the ownership of the notor vehicle, the
certificate of insurance together with the policy
described therein shall be deenmed to have

been transferred in favour of the new owner of
the vehicle with effect fromthe date of transfer.
Sub-section (2) requires the transferee to apply
within fourteen days fromthe date of transfer

to the insurer for naking necessary changes in
the certificate of insurance and the policy
described therein in his favour. These are the
rel evant provisions of Chapter Xl which have a
bearing on the question of insurer’s liability in
the present case.

10. There can be no doubt that the said

chapter provides for conpul sory insurance of
vehicles to cover third-party risks. Section 146
forbids the use of a vehicle in a public place
unless there is in force in relation to the use of
that vehicle a policy of insurance conplying

with the requirenents of that chapter. Any

breach of this provision may attract pena

action. In the case of property, the coverage
extends to property of a third party i.e. a
person other than the insured. This is clear
fromSection 147(1)(b) (i) which clearly refers to
"damage to any property of a third party" and

not damage to the property of the 'insured
hinself. And the limt of liability fixed for
damage to property of a third party is Rupees
six thousand only as pointed out earlier. That

is why even the Clainms Tribunal constituted

under Section 165 is invested with jurisdiction
to adj udi cate upon clainms for conpensation in
respect of accidents involving death of or

bodily injury to persons arising out of the use
of notor vehicles, or damage to any property of
athird party so arising, or both. Here also it is
restricted to damage to third-party property

and not the property of the insured."

The restrictions relating to appeal in terms of Section 173
(2) does not apply to own danmge cases.

A pl ea has been taken about the desirability of purposive
construction.

"CGol den Rule" of interpretation of statutes is that statutes
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are to be interpreted according to granmatical and ordinary
sense of the word in grammatical or |iberal neaning

unm ndful of consequence of such interpretation. It was the
predom nant method of reading statutes. Mdre often than not,
such grammatical and literal interpretation | eads to unjust
results which the Legislature never intended. The golden rule
of giving undue inportance to granmatical and litera

neani ng of |ate gave place to 'rule of legislative intent’. The
worl d over, the principle of interpretation according to the
legislative intent is accepted to be nore | ogical

VWen the law to be applied in a given case prescribes
interpretation of statute, the Court has to ascertain the facts
and then interpret the lawto apply to such facts.
Interpretation cannot be in a vacuumor in relation to
hypot hetical facts. It is the function of the legislature to say
what shall be the law and it is only the Court to say what the
law i s-

In JT. Registrar of Co-op. Societies v. T.A Kuttappan
(2000 (6) SCC 127), Associated Tinber Industries v. Centra
Bank of India (2000 (7) SCC 73), Allahabad Bank v. Canara
Bank (2000 (4) SCC 406), K.Duraiswamy v. State of Taml
Nadu (2001 (2) SCC 538), Reserve Bank of India v. Peerless
General Finance and Investnment Co. Ltd. (11987 (1) SCC 424),
Chi ef Justice of A P. v. L. V. A D kshitulu (AIR 1979 SC 193),
Kehar Singh v. State (Del hi Adm.) (AI'R-1988 SC 1883), and

I ndi an Handi crafts v. Union of India (2003 (7) SCC 589), this
court applied the principle of purposive construction

In Reserve Bank of India's case (supra) this Court
observed

"I nterpretation nmust depend on the text and

the context, They are the bases of
interpretation. One may well say if the text is
the texture, context is what gives the col our
Nei t her can be ignored. Both are inportant.

That interpretation is best which nmakes the
textual interpretation match the contextual. A
statute is best interpreted when we know why

it was enacted. Wth this know edge, the
statute nmust be read, first as a whole and then
section by section, clause by clause, phrase by
phrase and word by word. If a statute is |ooked
at, in the context of its enactnent, with the
gl asses of the statute-maker, provided by such
context, its schene, the sections, clauses,
phrases and words may take col our and

appear different than when the statute is

| ooked at without the glasses provided by the
context. Wth these gl asses we nust | ook at

the Act as a whole and di scover what each
section, each clause, each phrase and each

word is neant and designed to say as to fit
into the schene of the entire Act. No part of a
statute and no word of a statute can be
construed in isolation, Statutes have to be
construed so that every word has a place and
everything is in its place.

In Dikshitulu' s case (supra) a Constitution Bench of this
Court observed as under
"The primary principle of interpretation is that
a constitutional or statutory provision should
be construed 'according to the intent of they
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that made it’ (Code). Normally, such intent is
gat hered fromthe | anguage of the provision. If
the | anguage of the phraseol ogy enpl oyed by

the legislation is precise and plain and thus by
itself, proclains the legislative intent in
unequi vocal terns, the same nust be given
effect to, regardl ess of the consequences that
may follow But if the words used in the

provi sion are inprecise, protean, or evocative
or can reasonably bear neaning nore than

one, the rule of strict grammatica

construction ceases to be a sure guide to reach
at the real legislative intent. In such a case, in
order to ascertain the true neaning of the
terns and phrases enployed, it is legitimte
for the court to go beyond the arid litera
confines of the provision and to call in aid

ot her well.-recogni sed rul es of construction
such as its | egislative history, the basic
schenme and franmework of the statute as a

whol e, each portion throwing |ight on the rest,
the purpose of the |egislation, the object
sought to be achi eved and the consequences

that may fl ow fromthe adoption of one in
preference to the other possible

i nterpretation”.

In Kehar Singh v. State (Del hi Adm.) it was held:

"During the | ast several years, the ’'golden rule
has been given a goby. W now | ook for the
"intention’ of the legislature or the ' purpose’ of
the statute. First we exam ne the words of the
statute. If the words are precise and cover the
situation on hand, we do not go further. W
expound those words in the natural and

ordi nary sense of the words. But if the words
are anbi guous, uncertain or any doubt arises

as to the ternms enpl oyed, we deemit as our

par amount duty to put upon the | anguage of

the legislature rational meaning. W then

exam ne every word, every section and every
provi sion. W examne the Act as a whole. W
exam ne the necessity which gave rise to the
Act. We took at the mschiefs which the

| egislature intended to redress. W | ook at the
whol e situation and not just one-to-one
relation. We will not consider any provision out
of the framework of the statute. W will not

vi ew the provisions as abstract principles
separated fromthe notive force behind. W

wi Il consider the provisions in the

ci rcunstances to which they owe their origin

We will consider the provisions to ensure
coherence and consistency within the law as a
whol e and to avoid undesirabl e consequences".

A statute is an edict of the Legislature and in construing

a statute, it is necessary to seek the intention of its nmaker. A
statute has to be construed according to the intent of those

who nmake it and the duty of the court is to act upon the true
intention of the Legislature. |If a statutory provision is open to

nore than one interpretation the Court has to choose that




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 16 of

17

interpretation which represents the true intention of the

Legi slature. This task very often raises difficulties because of
various reasons, inasnmuch as the words used may not be
scientific symbols having any preci se or definite neaning and
the | anguage may be an inperfect mediumto convey one’s

thought or that the assenbly of Legislatures consisting of
persons of various shades of opinion purport to convey a
nmeani ng which may be obscure. It is inpossible even for the

nost i maginative Legislature to foresee all situations
exhaustively and circunstances that nay energe after

enacting a statute where its application nay be called for.
Nonet hel ess, the function of the Courts is only to expound and
not to legislate. Legislation in a nodern State is actuated with
sonme policy to curb sone public evil or to effectuate sone
public benefit. The legislation is primarily directed to the
probl ems before the Legislature based on information derived
from past and present experience. It nay al so be designed by
use of general words to cover simlar problens arising in
future. But, fromthe very nature of things, it is inpossible to
anticipate fully the varied situations arising in future in which
the application of the legislation in hand may be called for,
and, words chosen to conmuni cate such indefinite referents

are bound to be in many cases lacking in clarity and precision
and thus giving rise to controversial questions of construction
The process of construction conbines both lLiteral and

pur posi ve approaches.’ I n other words the | egislative intention
i.e., the true or |egal neaning of an-enactrment is derived by
consi dering the meaning of the words used in the enactnent

in the light of any discernible purpose or object which
conprehends the m schief and its renmedy to which the

enactment is directed. (See District Mning Oficer and Os. v.
Tata Iron & Steel Co. & Anr. JT 2001 (6) SC 183).

It is also well settled that to arrive at the intention of the
| egi sl ati on depending on the objects for which the enactnent
is made, the Court can resort to historical, contextual and
purposive interpretation |eaving textual interpretation aside.
Franci s Bennion in his book "Statutory Interpretation”
descri bed "purposive interpretation”™ as under

"A purposive construction of an enactnent is
one which gives effect to the |egislative purpose

by-

(a) following the literal neaning of the
enact ment where that meaning is in
accordance with the | egislative purpose, or

(b) applying a strai ned nmeani ng where the
literal neaning is not in accordance with the
| egi sl ative purpose.”

More often than not, literal interpretation of a statute or
a provision of a statute results in absurdity. Therefore, while
interpreting statutory provisions, the Courts should keep in

m nd the objectives or purpose for which statute has been
enacted. Justice Frankfurter of U S. Suprene Court in an
article titled as Sone Refl ections on the Reading of Statutes
(47 Col umbi a Law Reports 527), observed that, "legislation has
an aim it seeks to obviate sone mschief, to supply an
adequacy, to effect a change of policy, to fornulate a plan of
CGovernment. That aim that policy is not drawn, |ike nitrogen
out of the air; it is evidenced in the | anguage of the statutes,
as read in the light of other external manifestations of
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pur pose".
The inevitable conclusion therefore is that the decision in
Swaran Singh’s case (supra) has no application to own damage
cases. The effect of fake license has to be considered in the
light of what has been stated by this Court in New India
Assurance Co., Shima v. Kamla and Os. (2001 (4) SCC 342).
Once the license is a fake one the renewal cannot take away
the effect of fake license. It was observed in Kam a's case
(supra) as follows:

"12. As a point of |law we have no manner of
doubt that a fake |icence cannot get its forgery
outfit stripped off nerely on account of sone

of ficer renewing the sanme with or w thout
knowing it to be forged. Section 15 of the Act
only empowers any Licensing Authority to
"renew a driving licence issued under the
provisions of this Act with effect fromthe date
of its expiry™. No Licensing Authority has the
power to renew a fake licence and, therefore, a
renewal if at all made cannot transform a fake
i cence as genui ne. Any counterfeit docunent
showi ng that it contains a purported order of a
statutory authority woul d ever remain
counterfeit albeit the fact that other persons

i ncludi ng sonme statutory authorities would

have acted on the document unwittingly on the
assunption that it is genuine".

As not ed above, the conceptual difference between third

party right and own damage cases has to be kept in view.
Initially, the burden is on the insurer to prove that the |license
was a fake one. Once it is established the natura

consequences have to fl ow.

In view of the above analysis the follow ng situations

emer ge:
1. The decision in Swaran Singh's case (supra) has no
application to cases other than third party risks.

2. VWere originally the license was a fake one, renewa
cannot cure the inherent fatality.

3 In case of third party risks the insurer has to

indemify the anpbunt and if so advised to recover the

sane fromthe insured.

4. The concept of purposive interpretation has no
application to cases relatable to Section 149 of the Act.

The Hi gh Courts/Comm ssions shall now consider the matter
afresh in the light of the position in |aw as delineated above.

The appeals are allowed as aforesaid with no order as to
costs.




