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ACT:

Preventi on of Food Adulteration Rules, 1955: Rules 44(g)
and 47 (As anended by Prevention of Food Adul teration
(Third Anmendnment) Rules, 1968 and as they stood prior to
Amendnent of 15.4.1988)--, Appendi x 'B"---Restriction on sale
of Articles containing/lrtificial sweet ener/
Saccharin--Prescription of standard of saccharin or any
artificial sweetener in Appendix B is not relevant-Stand-
ard nust be prescribed in respect of Article of sale--Stand-
ard nust permt user of sweetener in the Article--No stand-
ard laid down for Supari and Pan Masal a--Hel d addition of
artificial sweetener saccharin in-Pan Masala and Supari is
pr ohi bi t ed.

HEADNOTE

The appellant (in Crimnal Appeal No. 553/89) was prose-
cuted for selling adulterated supari. with adm xture of
saccharin. He filed a petition in the Kerala H gh Court
under section 482 of the Crimnal Procedure Code for ~quash-
ing the crimnal proceedi ngs which was di sm ssed by a single
judge. Against the decision of the single judge an _appea
was filed in this Court.

The appellant (In Crimnal Appeal No. 283/91) was also
prosecuted for selling adulterated Supari but was acquitted
by the Chief Judicial Mgistrate, Pal akkad. On appeal the
Kerala High Court set aside his acquittal and convicted him
under section 16(1) (a) (i) of the Prevention of Food ' Adul -
teration Act and sentenced himto inprisonnent for 6 nonths
and a fine of Rs.1000. Against the order the Kerala Hi gh
Court an appeal was filed in this Court.

The appellant (In Crinminal Appeal No. 284/91) was con-
victed ruder section 7(i) and (v) read with sections 16(i)
(a) (ii) of the prevention of Food Adulteration Act for sale
of adulterated supari with adm xture of saccharin. He filed
a Revision Petition in the Kerala High Court and a Single
Judge dism ssed the same. Against the order of the Single
Judge an appeal was filed in this Court.

The facts in the connected civil appeal (Nos. 3708-
13/89) are that a batch of wit petitions was filed in the
Andhra Pradesh Hi gh
391
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Court for a declaration that the adm xture of saccharin in
supari  was in accordance with Rule 44 of the Prevention of
Food Adulteration Rules, 1955 and for restraining the re-
spondents from interfering with the business of sale of
supari. A Division Bench of the H gh Court allowed the wit
petitions. Against the decision of the Division Bench Union
of India has filed appeals in this Court.

Cvil Appeal No. 1897/91 is directed against the order
of the Division Bench of the Kerala H gh Court which held
that the | earned Single Judge should have declined jurisdic-
tion for the reason that the relief clained was of a genera
character for a declaration that the adm xture of saccharin
in Roja Scented betel nut i's not a blanket ban under Rule 47
read wth Appendix 'B of the Prevention of Food Adultera-
tion Rules, 1955.

Crimnal Appeal No. 722/91 is directed against the order
of the H gh Court of Kerala setting aside the order of
acqui ttal passed by the trial court and remanding the matter
to the triial court for fresh disposal according to law. The
H gh Court did not agree with the subm ssion that the arti-
cle of Supari was not adulterated as saccharin could be
added to Supari. Accordingly it held that saccharin could
not be added to supari and consequently remanded the natter
to the trial court for fresh disposal according to | aw

In appeals to/'this court it was contended on behalf of
the accused that on the construction of Rule 44(c) it per-
mts sale of Article of food which contains artificia
sweetener with the standard as laid down in Appendix 'B to
Preventi on of Food Adulteration Rules, 1955.

Di sposi ng the appeal s; this Court,

FIELD: 1. Rule 44(g) of the Prevention of Food Adultera-
tion Rules, 1955 indicates that sale of any article of food
which contains artificial sweetener is banned. The ban is
l[ifted only if such artificial sweeteneris pernitted to be
added to the article of food for which standards have been
laid down in Appendix 'B to the Rules. Rule 47 in other
form specifically bars saccharin or any other article of
artificial sweetener to be added in any article ‘of / food,
except where the addition of such artificial sweetener is
permitted in accordance with the standards laid down in
Appendi x’ "B . Thus both Rules 44(g) and 47 constitute a
total blanket ban on the addition of any artificial sweeten-
er including saccharin to any article of food
392
unl ess standards for that article of food is prescribed
whi ch authorises the use of such an artificial sweetener
[398 G 399 A-B]

2. The prescription of standard of saccharin or. any
artificial sweetener in Appendix 'B is really irrelevant.
It is not the question of standard being prescribed for
saccharin which is irrelevant what is relevant is the stand-
ard being prescribed in Appendix 'B of the article of food
which is being sold and which standard permits wuser of
saccharin. This is the real intention of the |egislature
whil e enacting Rule 44(g) of the Rules. [399 E-F]

3. What one has to see is the article of food in which
the artificial sweetener is sought to be added. The article
which was being sold should contain a standard and the
standard should permt artificial sweetener to be added. |If
the standards for that article of food is provided in Appen-
dix "B to the Rules and such standards permt the addition
of saccharin or any other artificial sweetener, then and
then only saccharin or any other artificial sweetener could
be added and not otherw se. [399 A-(]

4. Admittedly no standard has been laid down for Pan
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Masala or Supari i.e. the article of food which was being
sold. Therefore, the exception permtted by clause (g) of
Rul e 44 has no application and no relevance. [398 H, 399-A]

Pyarali K. Tejani v. Mahadeo Ranthandra Dange and Os.,
[1974] 1 S.C.C. 167, explained and appli ed.

State of Maharashtra v. Ranjitbhai Babubhai Suratwall a,
[1979] FAJ 231; Thummual apudi Venkata Gopala Rao v. The
State. [1986] Crl. L.J. 1699, Ms Wahab and Co. a proprie-
tary concern represented by its’ proprietor N.A. Wahab son
of N Mhanmad Sheriff v. Food |nspector. Tiruchirappall
Muni ci pal Corpn., Trichy. [1990] L. W (Crl.) 437; Kailash v.
The ,State of Rajasthan, [1985] 1. F.A C 282; State of
Assam v. Ram Karani anti Os., (1987) 3 Al India Prevention
of Food Adul |l eration Journal 153; Ujjain Minicipal Corpn.
Ujain v. Chetan Das, (1985) | F.A C 46, overrul ed.

State by public prosecutor v.K R Bal akri shnan, (1986) 1
F.A.C. 384; Food -Inspector v. Usman. (1985) K L.T. 1038;
Kri shna Chandra (In jail) v. State of Uttar pradesh, (1990)
1 F.A C. 35, approved.
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JUDGVENT:

CRI M NAL APPELLATE JURI SDI CTI ON: Cri mi nal Appeal No. 722
of 1991.

From the Judgnent and Order dated 21.12.1990 of the
Kerala Hi gh Court in Criminal Appeal No. 425 of 1989.

B.R L. lyanger, R Mhan, V. Krishnanurthy and V. Bal a-
chandran for the Appellants.

P.S. Poti, T.T. Kunhikannan, E.MS..Anam ~ Ms. Indira
Sawl ney, P. Parneswaran, M. Sushma Suri, K.~Ram Kumar and
Y. P. Rao for the Respondents.

The Judgnent of the Court was delivered by
YOGESHWAR DAYAL, J. Special leave granted.

This order wll dispose of six matters nanely, Crl.
Appeal Nos. 553/ 89, 283/91, 284/91, Civil Appeal Nos. 3708-
13/89, 1897/91 and Criminal Appeal arising out of S L.P
(Crl.) No. 2647/91.

FACTS
Crl. A No. 553/89

This appeal arises fromthe judgnment —of the |earned
Single Judge of the Hi gh Court of Kerala dated 6th~ June,
1988 whereby the | earned Single Judge declined to quash the
prosecution of the petitioner therein under Section 482 of
the Code of Criminal Procedure. The petitioner therein has
been prosecuted for selling adulterated "Ashoka specia
supari” on the basis of a certificate issued by the Director
of Central Food Laboratory showing that the article of / Food
purchased fromthe accused contai ned 2000 ngs/kg. saccharin
and that the sanple does not conformto the Prevention of
Food Adulteration Rules, 1955, (hereinafter referred to as
the Rules). The Hi gh Court took the view the report ‘prima
facie goes to show that accused has sold adulterated article
of food and consequently declined to quash the prosecution
under Section 482 of the Code. [1988 (2) K L. T. 5].

Crl. A No. 283/91

This appeal is directed against the order of the Kerala
Hi gh Court dared 22nd January, 1991 accepting the appea
agai nst the order of
394
acquittal passed by the Chief Judicial Magistrate, Pal akkad,
in S. T No. 36 of 1988. The appeal was filed against the
acquittal of accused Nos. 2 and 3 therein and out of whom N
Raja Mohanmed, the Joint Managing Director of MS N V.K
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Mohamed Sultan Rawther (P) Ltd., is the appellant before
us. The High Court confirmed the acquittal of second accused
but sentenced the appellant before wus under Section
16(1)(a)(i) of the Prevention of Food Adulteration Act to
undergo sinple inprisonnent for six nonth and to pay a fine
of Rs. 1,000 with a default sentence of sinple inprisonnent
for two nore nonths.

Crl. A NO 284/91.

This appeal is filed against the order dated 21st Decem
ber, 1990 passed by the |l earned Single Judge of the Kerala
Hi gh Court dismissing the revision petition whereby accused
No. | therein was sentenced to pay Rs. 1,000 as fine and the
two ot her accused were sentenced to sinple inprisonnment for
six months each and Rs. 1,000 as fine and in default of
paynment of fine to undergo sinple inprisonnment for a period
of one nonth nore. Their conviction were recorded under
Section 7(i) and (v) read with Section (16) (1) (a) (ii) of
the Prevention of Food Adul teration Act for having sold Roja
Sungandha  Suparit with adm xture of saccharin. The sanple
was taken on 22nd December, 1986.

Civil Appeal Nos. 3708-13/89

These appeals are filed by the Union of India against
the judgnent of the Division Bench of the H gh Court of
Andhra Pradesh dated 16th June, 1986 whereby the Division
Bench followi ng the judgrment of a learned Single Judge in
Crl. Msc. Petition No. 1569 of 1984 al lowed the wit peti-
tions. A batch of wit petitions were filed for a declara-
tion that the adnixture of saccharin in Anjali Sugandh
Supari; Roja Scented Betel nut; Nizam Supari; AR R  Saugan-
tha Supari and A ant ha Sugandhi Supari is in accordance wth
Rul e 44 of the Rules and restraining the respondents/ appel -
lant herein frominterfering with the business of  sale of
Supari w th such an adm xture.

Civil Appeal No. 1897/91

This appeal is directed against the order of the Dvi-
sion Bench of the Kerala H gh Court dated 22nd Novenber,
1990 whereby the | earned Division Bench was inclined to take
the view that the | earned Single Judge shoul d have  declined
jurisdiction for the reason that the relief clained
395
is of a general character for a declaration that the admx-
ture of saccharin in Roja Scented Betel nut is not a blanket
ban under Rule 47 read with Appendix B of the Prevention of
Food Adulteration Rules, 1955.

Crl. Appeal at, sing out of SLP (Crl.) No. 2647/91

This appeal is directed against the order of the High
Court of Kerala dated 21st Decenber, 1990 setting aside the
order of acquittal passed by the trial court and remanding
the matter to the trial court for fresh disposal according
to law. The trial court had inter alia taken the view that
the sanple of Supari in question was taken contrary to Rule
22-A of the Rules. The High Court took the view that the
sample was properly taken. On a plea being raises that the
article of Supari was not adulterated as saccharin could  be
added to Supari, the High Court did not agree wth the
submi ssion and held that saccharin could not be added to
Supari and consequently the H gh Court remanded the natter
to the trial court for fresh di sposal according to | aw

The case inter alia involves interpretation of Rule 44
(g) of the Rules before its deletion with effect from 15th
April, 1988 and the anendnent of Rule 47 by Notification No.
GSR 454 (E) dated 15.4.1988 (with effect from 15.4.1989) as
covered by GSR 1157 (E) dated 9.12.1988. Rules 44(g) and 47
as they originally stood and as they stood nodified at the
relevant time of taking of the sanple, figured during the
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argunents and they are extracted hereunder with comments : -

"44. Sal e of certain adm xtures prohibited -
Not wi t hst andi ng the provisions of Rule 43, no
person shall either hinself or by any servant
or agent sell-
(g) any article of food which contains any
artificial sweetener, except Saccharin, or in
the preparation of which any such artificia
sweet ener has been used".
"47. Addition of Saccharin to be nentioned on
the | abel
Saccharin '‘may be added to any food if the
container of. such food is labelled with an
adhesi ve decl aratory | abel. which shall be in
the form gi ven bel ow

This ~ ....: (name of food)  .....
contai ns an adm xture of Saccharin".

These 'Rul es held the field from Novenber 24, 1956 wunti
August 24, 1968 when they were further anended. The Preven-
tion of Food Adulteration (Third Anendnent) Rules 1968,
redrafted Rules 44 (g) and 47. and it

396

is these Rul es which were extant at the time of the alleged
offence. It is proper-at this stage to reproduce these two
Rul es:

"44. Sale of certain admixtures prohibited -
Not wi't hst andi ng the provisions of Rule 43 no
person ‘'shall either~ by hinself or by any
servant or_agent sell --

(g) any article of food which contains any
artificial sweetener except where such artifi-
cial sweetener is pernmitted in accordance with
the standards |aid down i n"Appendix 'B "\

"47. Addition of _artificial sweetener to be
mentioned on the |I|abel---Saccharin or any
other artificial sweetener shall not be added
to any article of food, except where the addi-
tion of such artificial sweetener is pernmtted
in accordance with the stand-

ards laid down in Appendix 'B and where any
artificial sweetener is added to any food the
contai ner of such food shall be labelled with

an adhesive-declaratory | abel which shall  be
in the form given bel ow.

This  ..... (nane of food) ~ .....
contains an adm xture ..... (nameof

the artificial sweetener)".

The Suprene Court in its decision Pyarali K. Tejani v.
Mahadeo Ranthandra Dange and Qthers, [1974] 1 SCC 167/ took
the view that at the relevant time the article |like- saccha-
rin could not be added to the Supan in view of the anended
Rules 44(g) and 47 of the Rules. It will be noticed  that
till date no standard has been prescribed in Appendix "B to
the Rules so far as the Supari is concerned. Therefore under
Rule 44(g) there was a total prohibition of use of saccha-
rin, which is an artificial sweetener, to any article of
food including Supari and regarding saccharin it was specif-
ically provided in Rule 47 that it shall not be added to any
article of food, except where the addition of such artifi-
cial sweetener is permtted in accordance with the standards
laid down in Appendix 'B . Therefore, under Rule 47 again so
far as saccharin is concerned and for which no standards
have been prescribed in Appendix 'B there was total prohi-
bition of adding the same in any article of food. This was
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the view taken in the aforesaid case of Pyarali K. Tejani
For the period relevant for the Tejani’'s case the Rules
permtted saccharin to be added in case of carbonated water
in item 5(B)-A 1.01.01 only but no such permssion was
noti ced by the Suprene Court in the case of Supari. Thus the
Supreme Court had settled the law, as far as the Rules
bet ween August 24, 1968 and 15th April, 1988 are concerned.
W nmay nention that we.f. 15.4. 1988 Rule 44(g) was omitted
and Rule 47 was substituted by new Rul es.

397

However, it appears that with effect from 26th My, 1971
for the first time a standard was prescribed for Saccharin
Sodiumas item No. A 07.10 in Appendix 'B to the Rules.

After the provision of standard for Saccharin Sodium in
Appendi x "B to the Rules, the Bonbay Hi gh Court in the case
of State of Maharashtra v. Ranjitbhai Babubhai Suratwall a,
[1979] FAJ 231 (Bombay) distingui shed the judgnent of the
Supreme Court in Tejani’s case (supra) and took the view
that because standards; have been prescribed for saccharin
Rule 47 permtted its user in article of food. This view was
foll owed by Single Judge of the Andhra Preadesh Hi gh Court
in the case reported as Thummal apudi Venkata Gopala Rao V.
The State, (1986)Cr1 LJ 1699. Asimlar view was taken by
anot her Single Bench of the Madras Hi gh Court in the case
M's..Wahab and Co., a Proprietory concern represented by its
proprietor M.A MWhab son of N. Mohanmed Sheriff v. Food
I nspector, Tiruchirappalli Minicipal” corparation Trichy;
(1990)L.W(Crl.)437 with out noticing the earlier cotract
view of the sane H gh Court reported as State by Public
Prosecutor v. K .R Balakrishnan, (1986) (1) FAC. 384. The
Raj ast han Hi gh Court also took the sane view in ‘the case
reported as Kailash v. The State of Rajasthan, (1985) (1)
FAC 282. The Gauhati Hi gh Court in the case reported as
State of Assamv. Rant Karani and Qthers (1987) (3) Al
I ndia Prevention of food Adulteration Journal 153 follow ng
some of the aforesaid decisions also |look the view that
addition of artificial sweetener |ike saccharin in Supari or
Pan- Ka- Masala, if it conforns to the standard laid dowm in
clause A.07.10 of the Appendix 'B of the Rules, did not
violate Rule 44(g) read with Rule 47 of the Rules. The
Madhya Pradesh High Court in the case reported -as Ujain
Muni ci pal Corporation, Ujain v. Chetan Das, (1985) (1)  FAC
46. followed the view of the Bomaby Hi gh Court in the case
reported as Ranjitbhai Babubhai Suratwalla (supra).

On the other banal the High court of Kerala, Al lahabad
and another earlier Single Bench of the Madras High Court
took the view that prescription of standard of saccharin in
Appendi x "B to the Rules could not alter the interpretation
of Rule 44(g) nor help could be taken frominterpretaion of
Rul e 47. The Kerala High Court in the case reported as’/ Food
I nspector v. Usnan, (1985) K L.T. 1038 noticed the view of
the Bonbay High Court in Ranjitbhai Babubhai Suratwalla’s
case (supra) and dissented fromit and hel d:

"Rule 47 of the Prevention of Food Adultera-
tion Rules provides that saccharin or —any
other artificial sweetener shall not be added
to any article of food, except where the addi-
tion of

398

such artificial sweetener is permtted in
accordance wth the standards laid down in
Appendi x ' B and where any artificial sweeten-
er is added to any food, the container of such
food shall be labelled with an adhesive de-
claratory label to that effect. That neans
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unless and to the extent in accordance wth
the standards prescribed in Appendix "B’
saccharin or any other artificial sweetener
are prohibited material in food articles. For
pan supari no standard is fixed in Appendix
"B . That neans addition of artificial sweet-
ener is not permtted by the standards laid
down in Appendix 'B and the prohibitions
under Rule 47 operates as an absol ute prohibi -
tion against addition of saccharin or other

artificial sweetener so far as pan supari is
concerned. \Wether addition of artificia
sweetener is injurious to health or life is

not a matter for consideration when its addi-
tion is prohibited".

Fol | owi ng the deci sion-of the Supreme Court in Tejani’'s
case the Court set aside the acquittal of accused No. 1 and
sent enced him

A Divi'sion Bench of the Allahabad H gh Court in Krishna
Chandra. ‘(in Jail,) v. State of Uttar Pradesh, (1990) (I)
F.A.C. 35 differed with the earlier decision of the Single
Bench in Ibrahim Hussain v. ,State of Uttar Pradesh and al so
differed with the view of the Bombay High Court in Ranjitb-
hai Babubhai Suratwallas case and declined to distinguish
the Tejani’'s case /'as held by this court and took the view
that the prescription of the standard of saccharin is not at
all relevant to the inquiry and saccharin could not be added
to any article of food unless permtted by 'standard pre-
scribed in Appendix "B to the Rules and purported to the
decision of this Court in Tejani’ s case.

Before us also M. B.R L. lyengar, who appeared for the
accused, nmde subnission that on the construction of Rule
44(g) it permts sale of article of food which contains
artificial sweetener wth the standard as laid down in
Appendix 'B to Rules. W are unable to accept the subm s-
sion. W are also unable to accept the decisions of the High
Courts supporting that view

Rule 44 (g) indicates that sale of any article of food
which contains artificial sweetener is banned. The ban is
l[ifted only if such artificial sweetener is pernitted to be
added to the article of food for which standards have been
laid down in Appendix "B to the Rules. Admittedly no stand-
ard has been laid down for Pan Masala or Supari. It is this
article of food which was being sold. No standard was pre-
scribed for this article of food. Therefore, the exception
permtted by clause (g) has no application
399
and no relevance. The article which was being sold should
contain a standard and the standard should pernmt artificia
sweet ener to be added. Again Rule 47 in other form specifi-
cally bars saccharin or any other article of artificia
sweetener to be added in any article of food, except ' where
the addition of such artificial sweetener is permtted in
accordance wth the standards laid down in Appendix "B
Therefore both Rules 44(g) and 47 constitute a total bl anket
ban on the addition of any artificial sweetener including
saccharin to any article of food unless standards for that
article of food is prescribed which authorises the use of
such an artificial sweetener. The argunment that since the
standards of saccharin have been provided for in the Appen-
dix 'B to the Rules and therefore, it could be added in
view of the |anguage of Rule 44(g) is fallacious. Wat one
has to see is the article of food in which the artificia
sweetener is sought to be added. If the standards for that
article of food is provided in Appendix 'B to the Rules and
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such standards pernmit the addition of saccharin or any other
artificial sweetener, then and then only saccharin or any
other artificial sweetener could be added and not otherw se
not .

It appears that the Bombay Hi gh Court and the other Hi gh

Courts which have taken the opposite view seem to have
fallen into errors while interpreting Rule 44(gl. They have
assumed as if once the standards of saccharin or the artifi-
ci al sweetener have been prescribed it could be freely added
to any article of food. It is necessary to point out that
the prescription of standard of saccharin or any artificia
sweetener in Appendix 'B is really irrelevant. Wat was
enphasised in Tejani’'s case is the standard of food and the
standard should permt saccharin or any artificial sweetener
to be added. It is not-the question of standard being pre-
scribed for saccharin which is relevant; what is relevant is
the standard being prescribed in Appendix "B of the article
of food which is being sold and which standard permts user
of saccharin. This is the real intention of the |egislature
while enacting Rule 44(g) of the Rules. For Supari and Pan
Masal a, it is undisputedthat there is no standard pre-
scri bed.
In this view of the matter, we agree with the decisions of
the Kerala Hi gh court in Food Inspector. v. Usman (1985)
K.L.T. 1038; Allahabad H gh Court in Krishna Chandra, (in
Jail) v. State of Utar Pardesh, 1990 (1) F.AC. 35 and
Madras High Court in State by Public Prosecutor v. KR
Bal akri shnan, 1986 (1) F. A C 384.

The decisions ‘in: State of ‘Maharashtra v.. Ranjitbha
Suratwal la, 179 FAJ 231 (Bonbay) the Bonbay Hi gh Court;
Thummal apudi Venkata Gopala Rao v. The State. (1986) Crl.
L.J. 1699 of the Andhra Pradesh Hi gh Court; Ms. Wahab and
Co., a Proprietory concern represented by its proprietor
M, A Wahab son of N. Mhanmed Sheriff v. Food | nspec-
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tor, Tiruchirapalli Municipal Corporation, Trichy, (1990)
LW (Cl.) 437 of the Madras High Court; Kailash v. The
State of Rajasthan, 1985 (1) F.A.C. 282 of the “Rajasthan
H gh Court; The State of Assam v. Ram Karani and Ohers,
1987 (3) Al India Prevention of Food Adulteration Journa
153 of the Gauhati H gh Court and Ujjain Minicipal Corpora-
tion, UYjain v. Chetan Das, 1985 (I) F. A C. 46 of the Madhya
Pradesh High Court cannot be said to have been correctly
deci ded and are hereby overrul ed.

The result is that civil Appeal Nos. 3708-13 of 1989 are
accepted and the inpugned judgrment of the Andhra - Pradesh
H gh Court dated 16th June, 1986 is set aside OCrl. Appea
Nos. 553/89, 283/91,284/91, Civil Appeal No. 1897/91 and the
appeal arising out of S.L.P. (Crl.) No. 2647/ 91 are  dis-
m ssed. -

T.N A Appeal s di s-
posed of .
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