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CASE NO. :
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PETI TI ONER
Bangal ore Devel oprment Authority & Qthers
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R. Hanunmmi ah & Ot hers

DATE OF JUDGVENT: 03/10/2005

BENCH
ASHCOK BHAN & S. B. SI NHA

JUDGVENT:
JUDGMENT

BHAN, J.

Thi s appeal is directed against the judgnent of
the Division Bench of the Karnataka Hi gh Court in
Wit Petition No.727 of 1989 wherein and whereunder
the Division Bench while setting aside the judgnment
of the learned Single Judge in Wit Petition
No. 15487 of 1987 issued a direction to the
Bangal ore Devel opnment Authority (for short "the
BDA"), the appellant herein, to issue possession
certificate to the wit petitioner i.e. the 1st
respondent herein in respect of 6 acres and 20
guntas of land as per its Resolution dated
19.4.1972 and to allot alternative plots/sites of
equal size to the persons who had been allotted
sites carved out of 6 acres and 20 guntas of | and

The City of Bangal ore | nprovenent Act, 1945 was
enacted by the then Governnent of ‘Mysore. Under
Section 3 of the said Act a Board of Trustees was
constituted to inplenent the purposes of the Act.
The Board (comonly known as Cl TB) was given the
power to draw the inprovenment schene and for
undert aki ng any work for inprovement or developnent
of any area in or around the city of Bangal ore.

The Board was al so given the power to acquire | and
by agreenent and was deened to be a | ocal authority
for the purposes of Section 50(2) of the Mysore
Land Acquisition Act which was in pari materia w th
the Land Acquisition Act of 1894.

On 28.1.1960 a prelimnary notification dated
26.11. 1959 was published in the official CGazette
proposing to acquire the land of the 1st respondent
for formation of a scheme to set up a layout called
the Koranangal a Layout. Final notification was
publ i shed on 28.9.1965 and the award was made on
29.11.1966. The ampunt of conpensation was paid
and in sonme cases it was deposited in the treasury.
1st respondent sought a reference for enhancement of
the conpensation. 1In the cases in which a

ref erence had been sought by the 1st respondent the
amount of conpensation was deposited in the Cvi
Court. Immediately after the passing of the award
the possession of the Iand in question was taken

On 26.6.1968 a resol ution was passed by the
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Cl TB Bangal ore (wongly typed as 26.6.1969 in the

i mpugned judgnent) to re-convey an extent of 8
acres and 21 guntas of the land out of the tota

l and acquired to the 1st respondent. On 19.4.1972
anot her resolution was passed by the CI TB nodifying
its earlier resolution and agreeing to re-convey 6
acres, 20 guntas and 44 square yards in favour of
the 1st respondent subject to the follow ng

condi tions.

"1. He should arrange to wi thdraw
i medi ately the cases pending in the civi
court.

2. He should withdraw the conpensation
deposited in the court and State Huzur
Treasury and re-deposit the sane to the
CI TB funds w thin 30 days.

The detail s“of conpensation deposited are
noted below. ~The Additional Special Land
Acqui sition O ficer (ClTB) may be
consulted if any difficulty arises in

wi t hdrawi ng the ampunts in courts or State
Huzur Treasury.

1

S.

No. 32/ 6

Rs. 24, 845.

17

Cvil Judge's Court
2.

S.

No. 32/ 8

Rs.

2,763. 45

Cvil Judge's Court
3.

S.

No. 32/ 9

Rs.

1, 265. 00

State Huzur Treasury
4.

S.

No. 32/ 11

3, 004. 37

Cvil Judge's Court

&

0.32/ 12
008. 75
Judge’ s Court

<o

FEPO0OPZ OO

1, 265. 00
State Huzur Treasury
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Rs. 39, 151
74

Conpensation paid in respect of Sy.

No. 32/ 17 anpbunt to Rs. 3,162.50 ps. nay
also be credited to the C TB funds,
together with interest at 9% on the
conpensati on ampunt drawn upto the date of
repayment.

Possessi on of S.No.26/1 nmay be handed over
to the Additional Special Land Acquisition
Oficer immediately, and inforned to take
further action. "

It is suffice to mention that in so far as the
refund of 'conpensation anmpunt was concerned it was
found to be neither feasible nor practicable for
the 1st respondent to w thdraw the ampbunt and re-
deposit it and he, therefore, gave it in witing to
the authority that these anpunts woul d not be

wi t hdrawn by hi mor cl ai red by hi m wher eupon the
amounts in question were ultimately re-clained by
the authority. He withdrew his reference
applications filed under Section 18 of the Act.

On 10.7.1974 | ayout plan was approved by the

CITB in respect of the land which had been acquired
for the devel opnment of the area. In the layout
plan the land to the extent of 6 acres and 20
guntas was shown separately being reserved for re-
conveyance.

In the year 1976, The City of Bangalore

| mprovenent Act, 1945 was repealed and in its place
Bangal ore Devel oprment Authority Act, 1976 was
enacted. Bangal ore Devel opnent Authority
constituted under the 1976 Act succeeded to the
City Inmprovenent Trust Board.

The resol ution passed by the CITB to re-convey

6 acres and 20 guntas of |and was not given effect
to as the High Court of Karnataka in a series of
judgrment held that the |and acquired for the
devel opnent scheme could not be returned or re-
conveyed to the owner and that it nust be applied
for the purpose for which it was acquired and the
sites formed therein should be distributed
according to the allotnent rules. In view of the
decl aration of |aw nade by the H gh Court the
resol uti on was not given effect to by the BDA and
sites were forned by the appellant in the said 6
acres and 20 guntas of land and the sites were
allotted sonmetine in the year 1985-86.

After the formation of sites in said 6 acres

and 20 guntas and their allotnment the 1st respondent
approached the High Court of Karnataka at Bangal ore
seeking a wit of mandanus directing the BDA to re-
convey 6 acres and 20 guntas of |and as per
resolution of CITB dated 19.4.1972. A | earned

Si ngl e Judge of the Hi gh Court disnmissed the wit
petition summarily at the adm ssion stage as being
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concl uded by the decision of the H gh Court in B. N
Sat hyanarayana Rao Vs. State of Karnataka , ILR
1987 Kar nat aka 790. The writ appeal filed by the
1st respondent was al so di smissed sunmarily at the
initial stage as being covered by the earlier

deci sions of the High Court. 1st respondent
thereafter approached this Court in CA 5165 of 1992
and this Court by its order dated 31.1.2001
accepted the appeal and set aside the orders

i mpugned in the appeal and renmitted the case back
to the Division Bench to reconsider the appeal on
merits in view of the contentions rai sed on behalf
of the 1st respondent that in a later judgnent in
Muni yappa Vs. Bangal ore Devel opnent Authority , ILR
1992 Karnataka 125, the H gh Court of Karnataka had
taken a view that re-conveyance was pernmnissible.

The Division Bench after renmand considered the
matter afresh and set aside the judgnent of the
Singl e Judge inter alia holding that there was
change in-the judicial thinking and in Maniyappa s
case (supra) the Division Bench taking a wi der
perspective of the entire case |aw had held that it
was permssible to restore or re-allot the land to
the owners. That in the previous judgnents
rendered, the High Court had failed to take into
consi deration certain inportant factors such as
that the State being the acquiring authority and
the BDA being the beneficiary only, the State could
wi t hdraw the acqui sition or prune the area of
acquisition. Draw ng support from Section 21 of
the CGeneral Causes Act it was held that the
authority vested with the power to do a thing had a
corresponding right to undo it as well. Si nce the
State was the acquiring authority it could w thdraw
the acquisition or prune the area of acquisition
That the BDA was barred by doctrine of prom ssory
estoppel to withdraw not act upon the resol ution
dated 19.4.1972 specially when the 1st respondent in
pursuance to the resolution passed had acted
prejudicially to his interest. That the decision
of the CITB was binding on the BDA being a
successor. |t was further held that |and which was
the subject matter of the resolution of re-
conveyance coul d not and should not have allotted
at all. That the acquisition proceedings in the
process of vesting of the | and had not reached
finality in respect of 6 acres and 20 guntas of

| and as 1st respondent had re-deposited the anount
of conpensation as per resolution dated 19.4.1972
and thus had not received the anount of
conpensation. In view of the above findings the

Di vi sion Bench held that there was no necessity to
give a direction to re-convey the | and but the
proper direction would be to direct the BDA to

i ssue the possession certificate to 1lst respondent
in respect of the land which is the subject matter
of the wit petition. It was further held that
since the allottees of the sites out of 6 acres and
20 guntas were |ikely/bound to be affected by the
order a direction was required to be issued to BDA
to allot equivalent sites/plots of Iand to such
allottees within 4 nonths of the passing of the

or der.
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Learned counsels for the parties have been
heard at |ength.

A Division Bench of the Hi gh Court of Karnataka

in Wit Appeal No.729 of 1983 (Sri. A V. Lakshman
Vs. B.D.A. & Others) upheld the order of the Single
Judge by observing that the owners of the land did
not have a right in law to seek re-conveyance of
the acquired | and. Another Division Bench in Wit
Appeal No.581 of 1975 (Rachappa & Gthers Vs. State
& O hers) held that the | ands acquired becone the
property of the Trust Board and it has to be dealt
with in accordance with the | aw and owners of the
land in the absence of a statutory provision
entitling themto get the | and re-conveyed woul d
not be entitled to seek relief fromthe Court under
Article 226 of the Constitution of India. It was
observed as under: -

"Assum ng for the sake of
argunent that the other |ands

whi ch have been acquired by the
Trust Board have been re-conveyed
that by itself is not sufficient
to hold that the appell'ants have
a legal right in their favour for
getting the | ands acquired from
themre-conveyed to them \Wen
the |l ands are acquired by the
Trust Board they becone the
property of the Trust Board and
the Trust Board has to deal with
its own sites in accordance with
law. In the absence of a
statutory provision entitling the
appel l ants to get re-conveyance
they would not be entitled to
seek any relief fromthis Court
under Article 226 of the
Constitution on the ground that
the Trust Board has in simlar
cases re-conveyed |l ands in favour
of persons from whomthey were
acquired. Hence this prayer
cannot be granted."

A single Judge in Wit Petition No.8321 of 1984
(H. N. Abdul Rehnman Vs. State & Others) again held
t hat Bangal ore Devel opment Authority had no power
to pass a resolution of re-conveyance. It was
observed that it was not open to the BDA to pass a
resolution to re-convey the property and create a
right in favour of the owner-wit petitioner. In
B. N. Satyanarayan Rao Vs. State of Karnataka a
| earned Single Judge, [which decision was |ater on
affirmed by the Division Bench] held that there was
no provision in the Act and the Rules framed
t hereunder enabling the BDA to re-convey the sites.
Re- conveyance was opposed to the scheme itself.
The schenme was franed for formng of sites and
allotting themas per rules. The rules did not
provide for re-conveyance and, therefore, it was
not possible to hold that there is any right to
seek re-conveyance. It was also held that it was
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not possible to apply the rule of prom ssory
estoppel on the facts of the case as there was no
provision in the Act, or in the Rules franed

t her eunder enabling the BDA to allot or re-convey
the sites in the manner proposed to be done by the
Notification. Therefore, the BDA could not be
directed to allot or re-convey the sites on the
ground that it had promised to allot or re-convey
the sites. It was observed in para 4:

"Learned Counsel for the

petitioner has not been able to

pl ace reliance on any of the

provisions in the Act or on the

Rul es framed thereunder which

enable the B.D.A. to re-convey

the site. Re-conveyance in a way

i s opposed to the schenmeitself.

Schene is formed for the purpose

of forming site forallotting

them as per-the Rules. The rules

do not provide for re-conveyance.

Therefore it is not possible to

hold that the petitioners have a

right to seek re-conveyance."

Pl ea of prom ssory estoppel noticed in para 5
of the order to the effect:

"However, the |earned Counsel for
the petitioners has tried to take
refuge under the equitable
doctrine of pronissory estoppe
on the basis of the notification
i ssued by the then Chairman of
the B.D. A dated 14.7.76 as per
Annexure-B. The petitioners
claimthat as per and in
pursuance of the notification
(Annexure-B) they have filed the
affidavits and have not
chal | enged the acquisition and
have altered their position to
their disadvantage, therefore, it
is not now open to the B.D. A to
resile fromthe notification and
deny allotnment of sites to the
petitioners by way of re-
conveyance. "

The said plea was rejected by observing thus:

"In addition to this it is not
possible to apply the rule of
prom ssory estoppel in cases
where there is no provision
contained in the Act, or in the
Rul es framed thereunder enabling
the B.D.A. to allot or re-convey
the sites in the manner proposed
to be done by the notification
(Annexure-B). Therefore |I am of
the view that the B.D. A cannot
be directed to allot or re-convey
a site to each of the petitioners
on the ground that it had
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prom sed to allot or re-convey a
site to each one of the
petitioners."

In Wit Petition No.12119 of 1988 (Bangal ore
District Co-operative Central Bank Enpl oyees Co-op
Society Ltd. Vs. Bangal ore Devel opnent Authority
and Anot her), Justice Rama Jois expressed his
agreenent with the view taken by Bopanna, J. to the
followi ng effect: -

“"I'f the B.D.A. were to be given
the power to re-convey the | and
vested in it by exercising the
power under Section 13 of the
Act, that woul d be sel f-defeating
the destructive of the purpose of
constituting a special authority
for the devel opment of the City
of Bangal ore."

In view of the above quoted judgnents and sone

ot her judgments of 'the H gh Court from 1983 onwards
hol ding that the acquired | and cannot be re-
conveyed, the extent of 6 acres and 20 guntas which
was originally earmarked for re-conveyance was al so
devel oped and sites were carved out and allotted.

In Muniyappa's case (supra) on which reliance

has been placed in the inpugned judgnent to conme to
the conclusion that there was shift in the judicia
t hi nki ng regardi ng the power of the BDA, to re-
convey the land acquired to the owner, the facts
were: -

A Wit Petition No.2495 of 1979 was filed by

the owners of the | and seeking i ssuance of a Wit
of Mandamus directing the BDA to deliver possession
certificate in respect of 1 acre of land in Survey
No.5/3 C of Jadahalli. The Singl e Judge held that
BDA had/ has no power to re-convey the |and acquired
to i npl enent the schene and negatived the plea of
the wit petitioner. Aggrieved against the order
passed by the Single Judge the wit petitioner
filed the appeal which was accepted. It was held
that no material had been placed on record to hold
that the land in question had in fact been acquired
for a scheme or that the allotment of site
contravened the scheme. The Division Bench
expressed its agreement with the proposition that
BDA which is a statutory body working under the Act
had no power under the Act or the Rules franed
thereunder to re-convey the | ands which had been
acquired for inplenmentation of the schene. The
agreenment was expressed in para 3 of the judgnent
in the foll ow ng words: -

"The | earned Single Judge has

poi nted out that the B.D. A had
or has no power to re-convey the
| ands acquired to inplenent a
schene relying upon the decisions
of this Court in B.N
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Sat hyanarayan Rao Vs. State of
Kar nat aka, ILR 87 Kar. 790, and
in B. Venkat aswany Reddy
Vs. State of Karnataka, |ILR 1989
Kar. 75. This proposition is
absol utely unexceptionabl e havi ng
regard to the provisions of the
B.D. A, Act as also the Rul es of
Al lotnent of Sites framed under
the said Act."

[ Enphasi s suppl i ed]

The Bench after going through the pleadi ngs of
the party cane to the conclusion that it was not a
case of re-conveyance of the land but allotnent of
the site as contenpl ated under Rule 5 and the word
"re-conveyance" appears to have been used in a
| oose sense because the allottee happened to be the
owner of the land prior to its acquisition. It was
hel d: -

"“.. Further, the CITB had the
power to allot site under Rule 5
wi t hout follow ng the procedure
prescribed in Rule'3 provided the
ot her requirenments of Rule 5 are
fulfilled. No serious contention
could be urged on behal f of the
respondent to rebut the
contention urged on behal f of the
appel l ant that the word
"reconveyance’ had been used in
the Resolution dated 12.1.1972
and all the subsequent
correspondence in a | oose sense
and in fact the said word neant
allotment/grant of site within
the neaning of Rule 5. As seen
earlier the earliest Resolution
dated 7.8.1963 only spoke of
grant and not re-conveyance.

VWhen that is so, and when in fact
the Resolution coupled with the
correspondence between the
petitioner and the ClI TB shows
that what was done was an

al l ot ment as contenpl at ed under
Rule 5, the contention the word
're-conveyance' appears to have
been used in a | oose sense
because the allottee was the
previ ous owner of the said |and
prior to the acquisition, but in
truth it is a case of allotnent
has to be accepted. If that be
so, it has to be held that there
was a valid allotnment of 1 acre
of land in Sy. No.5/3C as per
Resol uti on No. 646 dated 12.1.1972
by the CITB in favour of the
petitioner-appellant. Further he
had al so complied with all other
requi renents inposed by the
ClTB."
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On close scrutiny it has to be held that in
Muni yappa' s case (supra) the Bench did not express
an opinion contrary to the opinion which had been
expressed in the earlier decisions to the effect
that there was no power under the Act or the Rules
with the BDA to re-convey the acquired | and, on the
contrary the Bench expressed its agreenent with the
vi ew taken in B.N. Sathyanarayana Rao’'s case
(supra) and other cases to the effect that the BDA
was not vested with the power under the Act or
Rul es to re-convey the | and which had been acquired
for a scheme. On the facts of the case the Bench
cane to the conclusion that it was a case of
al l otment as contenpl ated under Rule 5 and not that
of re-conveyance. The Division Bench in the
i mpugned judgnent has m sread and mi sapplied
Muni yappa' s case (supra) judgnent to cone to the
conclusion that there was a shift in the judicia
t hi nking and that the | and acquired could be re-
conveyed to the owners. The findings recorded
whi ch are based on mi sreading of the Miniyappa s
case (supra) are unsustainable and therefore set
asi de.

State of Karnataka anended the Bangal ore
Devel opnent Authority Act, 1976 by the Bangal ore
Devel opnent Authorities (3rd Arendnent) Act, 1993
(for short "the Amendnent Act") which came into
force with effect from 31st March, 1994. Section 5
of the Amendment Act introduced Section 38-Cin the
Act and Section 9 of the Amendment Act vali dated
the allotnents nmade between 20.12.1973 to 8.5.1986
retrospectively.

Al t hough the Division Bench in_the inpugned
judgrment hel d that though the issue regarding
applicability of Section 38-C after its

i ncorporation in the BDA Act lifting the ban on re-
conveyance was irrelevant because the 1st respondent
did not contend that he was entitled to any relief
under this provision but indirectly relying upon it
the Division Bench held that in a given case for
good reasons it would be pernissible for the
authority to alter the terns of the acquisition and
restore the lands that had been acquired under the
provi sions of the Land Acquisition Act if the facts
and circunstances so justified.

Section 38-C and Section 9 of the Anendnment Act
are reproduced bel ow -

"38-C. Power of Authority to
make allotnent in certain cases.
\ 026 Notwi t hstandi ng anyt hi ng
contained in this Act or in any
ot her | aw or any devel opnent
schenme sanctioned under this Act,
or City Inprovenent Trust Board
Act, 1985 where the Authority or
the erstwhile City I nprovenent
Trust Board, Bangal ore has

al ready passed a resolution in
favour of any persons any site
formed in the | and which bel ong
to themor vested in or acquired
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by them for the purpose of any
devel opnent schene and on the
ground that it is not practicable
to include such site for the

pur pose of the devel oprment

schene, the Authority may all ot
such site by way of sale or |ease
in favour of such persons subject
to the follow ng conditions, -

(a) the allottee shall be liable
to pay any charges as the

Authority may levy fromtine

to tine; and

(b) the total extent of the site
allotted under this section

together with the land

already held by the allottee

shal | not '‘exceed the ceiling

[imt specified under Section

4 of the Urban Land (Ceiling

and Regul ation) Act, 1976."

"9. Validation of certain
allotment. \026 Notwi thstanding
anything contained in any | aw or
any judgnment, decree or order of
any court where in pursuance of
any resol ution passed by the
Authority or the erstwhile Cty
| mprovenrent Trust Board,

Bangal ore to re-convey in favour
of any person any site out of the
| and whi ch bel onged to them or
vested in or acquired by themfor
the purpose of any devel opnent
schene, the Authority has made
al l ot ment of such site by way of
sale, lease or otherwise in
favour of such person after the
twentieth day of Decenber, 1973
and before eight day of My,
1986, such allotnent shall be
deened to have been validly nade
and shall have effect for al
purpose as if, it had been \nade
under Section 38-C of the
Principle Act as anended by this
Act and accordingly \026

(a) all acts, proceedings and
thi ngs done or allotnent nade

or action taken by the

authority shall for al

pur pose be deenmed to be and

to have al ways been done or
taken in accordance with | aw,

(b) no suit or other proceedings
shal | be instituted,

mai nt ai ned or continued in

any court for cancellation of
such allotnent or for
guestioning the validity of

any action or things taken or
done under Section 38-C of

the Principle Act as anended
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by this Act, and no court
shal | enforce or recognize
any decree or order declaring
such all otnent made or any
action taken or things done
under the Principle Act as
invalid."

Section 38-C conmences with non obstante

clause. It provides that irrespective of anything
contained in any |law or any judgnment, decree or
order of any Court where in pursuance of any
resol uti on passed by the authority or the erstwhile
City Inmprovenent Trust Board, Bangalore in favour
of any person re-conveying the site forned in the

| and which belong to themor vested in or acquired
by them for the purpose of any devel opment schene
and on the ground that it is not practicable to

i nclude such site for the purpose of any

devel opnent schene, the Authority allot such site
for the purpose of devel opnent scheme by way of
sal e or lease in favour of such persons subject to
the allottee paying such charges which the
authority may levy fromtime to time and the extent
of site allotted under this provision together with
the land already held by the allottee shall not
exceed ceiling Iimt specified under Section 4 of
the Urban Land (Ceiling & Regul ation) Act, 1976.

Section 9 of the Amendnent Act speaks of

validation of certain allotnment. It also starts
with the non obstante clause and provides that if a
resol uti on has been passed by the Bangal ore

Devel opnent Authority or the City Inprovenent Trust
Board to re-convey in favour of any person any site
out of the |land which bel onged to himor vested or
acquired fromhimfor the purpose of any

devel opnent schene, the Authority has al ready nade
al l ot ment of such site by way of sale, |ease or

ot herwi se in favour of such person after 20th of
Decenmber, 1974 and before 8th of My, 1986, then
such all otnent shall be deemed to have been validly
made and shall have effect for all purpose as if,

it is \made under Section 38-C of the Principal Act
as anended by Act 17 of 1984.

On a conjoint reading of Section 38-C read
with Section 9 of the Arendnment Act it would be
seen that Section 38-C gives the authority to nmake
allotment in certain cases. It gives the authority
to the BDA to re-convey/allot in favour of any
person any site formed in the | and which bel onged
to themor vested in or acquired by themfor the
pur pose of any devel opnent schene and on the ground
that it is not practicable to include such site for
the purpose of devel opnent schene by way of sale or
| ease in favour of such person whose | and was
acquired subject to his liability to pay any
charges that the authority may levy fromtime to
time and that the total extent of site allotted
under this Section together with the | and al ready
held by the allottee woul d not exceed the ceiling
[imt under Section 4 of the Urban Land (Ceiling
and Regul ation) Act, 1976. Section 9 of the
Amendnent Act validates the allotnment nmade between
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20t h Decenber, 1973 to 8th May, 1986. Section 38-C
only authorises the BDAto allot a site in a

devel opnent scheme to a person whose | and had been
acqui red. It does not give any power to the BDA
to re-convey the land or a part of the |and by

wi thdrawi ng the acquisition itself. Observations
nmade by the Division Bench in the inmpugned judgnent
that Section 38-C enabled the BDA to re-convey the
| and whi ch had been acquired for a devel opnent
schenme for a purpose other than inplenmenting the
schene are not sustai nabl e.

This apart Section 38-Cis prospective inits
application except to the extent of the all ot nent
nmade between 20th Decenber, 1973 to 8th May, 1986
which are saved by Section 9 of the Arendnent
Act . The resol ution of ClTB of 1972 agreeing to
re-convey the part of the land acquired i s not
covered by the provisions of Section 9 of the
Amendnent'. Act. In the present case, the resolution
of the CI TB predecessor-in-interest is dated
19.4.1972 and it would not be deenmed to be
validated by the deened fiction created by Section
9 of the Amendrment Act to bring it within the
provi si ons of Section 38 -C

We may here notice the judgnent of this Court

in H C Venkataswary Vs. Bangalore Devel opnent
Authority , 2001 (9) SCC 204, on which reliance
has been placed by the counsel for the respondent
to contend that Section 38-C would be applicable to
the present case. 1In this case the BDA had
acquired land for the devel opment of the schene
call ed "Rajamahal Vilas Il Stage:" BDA passed a
Resol uti on on 26.6. 1984 wher eunder it was deci ded
that each of the owners of the land whose | and had
been acquired would be given a site neasuring 40" X
60’ free of cost. BDA did not inplenment the

deci sion on the ground that the Resolution was not
approved by the State Governnent. The appellants
chal | enged the decision of the State CGovernment by
way of a wit petition under Article 226 of the
Constitution of India before the Karnataka Hi gh
Court. A Division Bench of the High Court by the
judgrment dated 8.2.1991 dismissed the wit

petition. Aggrieved agai nst the decision of the

H gh Court appeals were filed in this Court which
were accepted. Taking note of Section 38-C read
with Section 9 of the Arendrment Act it was held
that the provisions of Section 9 were fully
applicable to the allotnents nmade to the appellants
during the period 1984-85. 1t was observed in

| ater part of para 10 as under: -

"...Bven if it is assuned that
the basis for the allotnent of
sites to the appellants was not
the sane as has been provi ded by
t he Arendment Act under Section
38-C, but that woul d not
inval i date the allotnments because
the deening fiction crated by
Section 9 of the Amendnent Act
woul d bring the allotnents within
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the purview of Section 38-C. The
effect of the deeming fiction is
that even though these
allotments may not have been made
under Section 38-C they would be
saved by Section 9 of the
Amendnent Act by virtue of the
deenming fiction."

It was further observed in para 11 as under: -
"Even ot herwi se we are of the
view that the resolution of BDA
did substantial justice to the
appel l ants. A situation was
created where it may not have
been possible for BDAto

i mpl enent the schene. The BDA
entered into a settlenment with
the farmers and took a conscience
decision to allot plots to them
It was neitherfair nor just on
the part of BDA and the State
Covernment to have gone back on
their decision which was taken
with an open mnd and after

di scussion with the farners. BDA
by passing the resolution, in a
way, accepted the demand of the
farmers for enhanced
conpensation. The allotnment of
plots to themwas to further
conpensate them for acquiring
their land for the devel opnent
schene. "

This decision is of no assistance to the 1st
Respondent as it was a case of allotnent of a site
fornmed under the schene and not of re-conveyance by
wi t hdrawi ng fromthe acquisition itself. Moreover,
Section 9 of the Anendnent Act woul d also be not
applicabl e as the resolution of ClITB does not fal
within the prescribed dates i.e. 20.12.1973 to

8. 5.1986.

The Division Bench in the inpugned judgrment has
taken the view that the correspondence exchanged
bet ween the parties established that the respondent
acting on the representation or the prom se held
out to himto his prejudice and altered his
position to his detriment in not pressing his claim
for higher conpensation and withdraw ng the | ega
proceedi ngs. That the respondent had al so not

cl ained the conpensation that was offered to him
whi ch was re-deposited by himwith the authority.
That the appellant could not be pernitted to resile
fromthe representation or promise nmade by it to
the respondent as the respondent had acted on the
representation and altered his position to its
prejudice. Plea taken by the appellant that rule
of prom ssory estoppel shall not apply to do or
performan act prohibited by | aw or not authorised
by | aw was rejected by observing that Act to re-
convey the [and was not prohibited as there was a
shift in the judicial thinking in Miniyappa s case
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(supra). It was held that the appellant was bound
to re-convey the land to the petitioner as per its
resol ution. That the appellant was debarred from
resiling fromthe pronise/representation made
especially in view of the fact that the respondent
acting on the prom se made to himhad altered his
position to his prejudice.

The doctrine of prom ssory estoppel is not

based on the principle of estoppel. It is a
doctrine evolved by equity in order to prevent
injustice. Where a party by his word or conduct
nmakes a prom se to another person in unequivoca

and clear terns intending to create | egal relations
knowi ng or intending that it would be acted upon by
the party to whomthe pronmiseis made and it is so
acted upon by the other party the prom se would be
bi nding on the party making it. I't would not be
entitled to go backon the prom se made. This
Court in M's. Mdtilal Padampat Sugar MIls
Co. Ltd. Vs. State of Uttar Pradesh, 1979 (2) SCC
409, after analyzing the doctrine of pronissory
estoppel as applied in the Courts of England and
the United States held that in India the | aw may be
taken to be settled that principle of promssory
est oppel woul d be applicable to the Governnent as
wel | where it makes a prom se knowi ng-or intendi ng
that it would be acted upon by the promn see, and
the promisee in fact acting on the pronmise alters
his position, then the Government will be held
bound by the prom se and such-a prom se woul d be
enf orceabl e agai nst the Governnent at the instance
of the promisee. That the Governnment stood on the
same footing as a private individual so far as the
obligation of law is concerned. ~The Governnent
committed as it is, to the rule of law, cannot
claiminmnity fromthe applicability of Rule of
Prom ssory Estoppel and repudiate a prom se nade to
it on the ground that such a promise may fetter its
future executive action. It was pointed out that
since the doctrine of pronissory estoppel is

equi tabl e doctrine it nust yield when the equity so
requires and if it can be shown by Governnent that,
having regard to the facts as they have transpired,
it would be inequitable to hold the Governnent to
the pronise nade by it, the Court will not raise an
equity in favour of the prom see and enforce the
prom se agai nst the Governnent. Another exception
carved out was that doctrine of prom ssory estoppe
cannot be invoked to conpel the Governnent or even
a private party to do an act prohibited by law It
was observed in para 28 as under: -

"....1t may al so be noted that
prom ssory estoppel cannot be

i nvoked to conpel the Governnent
or even a private party to do an
act prohibited by law. There can
al so be no prom ssory estoppe
agai nst the exercise of

| egi sl ative power. The
Legi sl ature can never be
precluded fromexercising its

| egi slative function by resort to
the doctrine of pronissory
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estoppel. Vide State of Kerala
Vs. Gnalior Rayon Silk

Manuf acturing Co. Ltd., 1973 (2)
SCC 713."

In A, P. Pollution Control Board Il Vs. Pr of .

M V. Nayudu (Retd.) , 2001 (2) SCC 62, it was held
that there can be no estoppel against the statute.
Rej ecting the plea for applying the principle of
prom ssory estoppel, it was observed in para 69 as
under: -

"The | earned Appellate Authority
erred in thinking that because of
the approval of plan by the
Panchayat, or conversion of land
use by the Collector or grant of
letter of \intent by the Centra
Governnment, a case for applying
princi pl e of "prom ssory

est oppel "-applied to the facts of
this case. There could be no

est oppel against the statute.

The I ndustry could not therefore
seek an NOC after violating the
pol i cy decision of the
Government. Point 4 is decided
agai nst the 7th respondent
accordingly."

[ Enphasi's suppl i ed]

Simlarly, in Sharma Transport represented by

D.P. Sharma Vs. Government of A .P. , 2002 (2) SCC
188, it was held that the Government as a public
aut hority cannot be conpelled to carry out a
representation or pronise which.is prohibited by

l aw or which was devoid of authority or power of
the officer of the Governnent or the public
authority to make the promse. It was observed in
para 24 as under: -

"It is equally settled | aw t hat
the prom ssory estoppel cannot be
used to conpel the Governnent or
a public authority to carry out a
representati on or prom se which
is prohibited by |aw or which was
devoid of the authority or power
of the officer of the Government
or the public authority to make.
Doctrine of prom ssory estoppe
bei ng an equitable doctrine, it
must yield place to the equity,

if larger public interest so
requires, and if it can be shown
by the Government or public
authority for having regard to
the facts as they have transpired
that it would be inequitable to
hol d the Governnent or public
authority to the prom se or
representation made by it. The
Court on satisfaction would not,
in those circunstances raise the
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equity in favour of the persons
to whom a prom se or
representation is nade and
enforce the pronise or
representati on agai nst the
CGovernment or the public
authority. These aspects were
hi ghlighted by this Court in
Vasant kumar Radhaki san Vora Vs.
Board of Trustees of the Port of
Bonbay, 1991 (1) SCC 761, STO
Vs. Shree Durga Gl MIls, 1998
(1) SCC 572 and Ashok Kunar
Maheshwari (Dr.) Vs. State of

U P., 1998 (2) SCC 502, Above
bei ng the position, the plea
relating to prom ssory estoppe
has no substance:”

[ Enphasi s suppl i ed]

I n Pune Munici pal Corporation-and Anot her Vs.

Promot ers and Bui |l ders Associ ati on and Anot her,
2004 (10) sSCC 796. it was held that it is a settled
preposition of law'that there could be no

"prom ssory estoppel" against the statute. Relying
upon the earlier decisions of this Court and
overturning the view taken by the Hi gh Court in

i nvoki ng the principle of prom ssory estoppel it
was held in para 6 as under: -

"DCR are framed under Section 158
of the Act. Rules franed under
the provisions of a statute form
part of the statute. (See
General O ficer Comrandi ng-in-
Chief Vs. Dr. Subhash Chandra
Yadav, 1988 (2) SCC35, para 14).
In other words, DCR have
statutory force. It is also a
settled position of |aw that
there could be no "prom ssory

est oppel " agai nst a statute.
(A.P. Pollution Control Board I
Vs. Prof. MV. Nayudu, 2001 (2)
SCC 62, para 69, STO Vs. Shree
Durga Gl MIls, 1998 (1) SCC
572, paras 21 and 22 and Sharnma
Transport Vs. Govt. of A P., 2002
(2) SCC 188, paras 13 to 24.)
Therefore, the H gh Court again
went wrong by invoking the
principle of "promssory
estoppel” to allow the petition
filed by the respondents herein."

[ Enphasi s suppl i ed]

Rel i ance pl aced by the counsel for the

respondent on the decision in State of Punjab Vs.
Nestle India Ltd. , 2004 (6) SCC 465, to contend
that the principle of prom ssory estoppel would be
applicable to the present case cannot be accepted.
In the aforesaid case, the State of Punjab had cone
up i n appeal against the order passed by the High
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Court quashing the denmand raised by the State of
Punj ab for purchase tax on nmilk for the period
1996-97. The Hi gh Court quashed the demand rai sed
by the State of Punjab on the principle of

prom ssory estoppel as the State of Punjab had

prom sed to abolish the purchase tax on mlk for
the period in question and was estopped from
contending to the contrary. The respondent wit
petitioners were the factories producing various

m |k products. As registered deal ers under the
Punj ab CGeneral Sales Tax Act, 1958 the respondent
wit petitioners had been paying purchase tax on
mlk in terms of Section 4-B of the Act however for
one year i.e. fromthe period 1.4.1996 to 4.6.1997
none of the respondents paid the purchase tax on
the plea that the Governnent had decided to abolish
purchase tax on mlk for the period in question and
was estopped from contending to the contrary.

It was averred inthe wit petition that the

Chi ef M nisterof Punjab on 26.2.1996 while
addressing dairy farners at the State | eve
function had announced that the State Governnent
had abol i shed purchase tax on mlk and mlk
products in the State.  Simlarly, the Finance

M nister in his Budget Speech echoing the view of
the Chief Mnister had stated that the State
CGovernment had abolished the purchase tax on mlKk.
The Fi nanci al Commi ssioner in its menmo dated
26.4.1996 addressed to the Excise and Taxation
Comm ssioners had witten that it has been deci ded
in principle to abolish purchase tax on-mlk wth
effect from1l.4.1996. 1In a neeting held under the
Chai rmanshi p of Chief Mnister a decision was taken
to abolish the purchase tax on mlk and it was
decided to issue a formal notification in a day or
two. Later on, the Government resiled fromits
prom se and i ssued denand notices raising the
denmand of purchase tax for the year 1996-97.
Uphol di ng the deci sion of the Hi gh Court and
noticing and analyzing the entire case | aw on

prom ssory estoppel it was held that the State
Government in view of the provisions of the Punjab
CGeneral Sal es Tax Act, 1948 had the power to exenpt
the purchase tax on nmilk. Since there was nothing
in law which prohibited it fromdoing so, the State
CGovernment was held bound to act upon its
representati on and exenpt the mlk from purchase
tax for the relevant period. It was held that no
representation could be enforced which is

prohi bited by law but this principle would not be
applicable to the cases where there is power under
the statute to grant exenption. Grant of
exenption could not be said to be contrary to the
statute. Statute did not debar the grant of
exenption rather it envisaged it. Distinguishing
the judgment in Anrit Banaspati Co. Ltd. Vs. State
of Punjab, 1992 (2) SCC 411, it was observed as
under : -

"Antit Banaspati Co. Ltd. Vs.
State of Punjab, 1992 (2) SCC
411, is an exanple of where

despite the petitioner having
establ i shed the ingredi ents of
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prom ssory estoppel, the
representati on could not be

enf orced agai nst the Governnent
because the Court found that the
Government’ s assurance was

i nconpetent and illegal and "a
fraud on the Constitution and a
breach of faith of the people".
This principle wuld al so not be
applicable in these appeals. No
one is being asked to act
contrary to the statute. Wat is
bei ng sought is a direction on
the Governnment to grant the
necessary exenption. The grant
of exenption cannot be said to be
contrary to the statute. The
st at ut e does not- debar the grant.
It envisages it."

There is no provision in the Act and the Rul es
framed thereunder enabling the BDA to re-convey the
| and acquired to inplement a scheme for formng of
sites and their allotment as per rules. " The rules
do not provide for re-conveyane. |n the absence of
any provision in the Act or the Rules franed

t her eunder authorizing the BDA to re-convey the
 and direction cannot be issued to the BDA to re-
convey a part of the land on the ground that it had
prom sed to do so. The rule of prom ssory estoppe
cannot be availed to permt or condone a breach of
law. It cannot be invoked to conpel the Governnent
to do an act prohibited by law. It would be going
agai nst the statute. The principle of prom ssory
est oppel woul d under the circunstances be not
applicable to the case in hand.

It is well-settled that there cannot be any

est oppel against a statute. |In Tata lron & Steel
Co. Ltd. Vs. State of Jharkhand and Qthers [(2005)
4 SCC 272], this Court observed:

"53. This is also not a case where
the appellant altered its position
pursuant to or in furtherance of a
pronmise nmade to it by the State
The doctrine of prom ssory
estoppel, therefore, is not
applicable. It is not even a case
where the doctrine of legitimte
expectation could be invoked. (See
Hira Ti kkoo v. Union Territory,
Chandi gar h)

54. W, however, are not
oblivious that the doctrine of
prom ssory estoppel woul d be
appl i cabl e where a representation
has been made by the State in
exercise of its power to exenpt or
abolish a commbdity as taxable
commodi ty. Such promi se, however,
nust be nade by the persons who
have the power to inplenent the
representation.”
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I n Savitaben Somabhai Bhatiya Vs. State of
CGujarat and QGthers [(2005) 3 SCC 636], this Court
observed

"17. In Yanmunabai case plea
simlar to the one advanced in the
present case that the appell ant
was not infornmed about the
respondent’s earlier marriage when
she married himwas held to be of
no avail. The principle of

est oppel cannot be pressed into
service to defeat the provision of
Section 125 of the Code."

Recently in Devasahayam (D) BY LRS. Vs. P
Savithramma & Ors. [2005 (7) SCALE 322], this Court
obser ved:

"The doctrine of approbate
and reprobate is a species of
est oppel . However, ‘there cannot be
any estoppel against a statute.
[ See MD, Army Wl fare Housing
Organi sation Vs. Sumangal Services
(P) Ltd. Vs. Sunangal Services (P)
Ltd., (2004) 9 SCC 619]"

Learned counsel for the respondent vehenently
contended that Section 29 of the Cty of Bangal ore
| mprovenent Act, 1945 was different in content and
scope than Section 38 of the Bangalore Devel opnent
Act. Since the resolution was passed under the
City of Bangal ore |nmprovenent Act, 1945, the

resol ution has to be seen and interpreted in the
light of Section 29 of the Gty of Bangalore

| mprovenent Act, 1945. That Section 76(3) of the
BDA Act provides that any right, privilege,
obligation or liability acquired, accrued or

i ncurred arising under the old Act shall remain
intact. W do not find any force in the
submi ssi on.

Section 27-A of the City of Bangal ore

| mprovenent Act, 1945 provided that notwi thstanding
anything contained in the Act during a period of
fifteen years fromthe date of comencenent of the
Act, the Government may acquire the | and under the
Mysore Land Acquisition Act, 1894 for the purpose
of inprovenment, expansion or devel opment of the
City of Bangal ore or any area to which this Act
extends, and any | and so acquired after it has
vested in the Government, stand transferred to the
Board and such | and may be dealt wth under the
provi sions of Sections 28 and 29, or in such manner
as the Governnment may direct. Section 29 of the
said Act reads as under: -

"Section 29. Power of Board to
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acquire, hold and di spose of
property. \026 (1) The Board shal
for the purposes of this Act,
have power to acquire and hold
novabl e and i nmovabl e property,
whet her within or outside Cty.

(2) Subject to such restrictions,
conditions and Iimtations as nay
be prescribed by rul es made by
the CGovernment, the Board shal
have power to |ease, sell or

ot herwi se transfer any novabl e or
i movabl e property which bel ongs
toit, and to appropriate or
apply any land vested in or
acquired by it for the formation
of open spaces or for building
purposes or in any other manner
for the purpose of any

i mprovenent schene.

(3) The restrictions,
conditions and |imtations

contai ned in any grant or other
transfer of any inmmovable
property or any interest therein
made by the Board shall

not wi t hst andi ng anyt hi.ng
contained in the Transfer of
Property Act, 1882 (Central Act 4
of 1882) or any other |aw, have
ef fect according to their tenor."

First part of Cause (1) of Section 29 provides
that the Board shall have the power for the purpose
of the Act to acquire and hol d novabl e and
i movabl e property, whether within or outside the
city. Cause (2) provides that subject to such
restrictions, conditions and limtations as nay be
prescribed by rules made by the Governnent, (i) the
Board shall have power to |ease, sell or otherw se
transfer any novable or inmovabl e property which
belongs to it, and, (ii) to appropriate or apply
any |land vested in or acquired by it for the
formati on of open spaces or for buil ding purposes
or in any other manner for the purpose of any
i mprovenent scheme. The first part deals wth
the power of the Board to | ease, sell or otherw se
transfer any novable or inmovabl e property which
belongs to it and, second, to appropriate or apply
any |land vested in or acquired by it for the
formati on of open spaces or for the building
purposes or in any other manner for the purpose of
any i nprovenent schene. The present case falls in
the second part which provides that the | ands which
have been acquired by it or have been vested in it
for formati on of open spaces or for building
purposes shall be utilized for the purpose of the
i mprovenent scheme for which the | ands have been
acquired. It cannot be used for any purpose ot her
than for which it was acquired which in the present
case was for formation of open spaces or for
bui | di ng purposes and since the [ and was acquired
for the purpose of formng sites it could only be
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used for the purpose of formng sites and their
allotment. There is no power as per this provision
to re-convey the | ands whi ch have been acquired
under a schene for forming sites. The power of
the Board to | ease or sell or transfer the sites
was made subject to the restrictions, conditions
and limtations which may be prescribed by the
Rules. In the Rules franed there is no provision
for re-conveying the |and and, therefore, power
does not vest in the Board to re-convey the |ands
whi ch were acquired for formation of sites in an
i mprovenent scheme.

On conpari son and readi ng of Section 29 of
the City of Bangal ore lLmprovenent Act, 1945 and
Section 38 of the Anendnent Act we do not find any
material difference between these two sections. In
fact both these sections are pari. materia wth each
other. | The argunents rai sed, based on Section
76(3) of the BDA Act, therefore, has no force and
hence rejected.

Notification under Section 4 was issued under

the Mysore Land Acqui sition Act, 1894 which is par
materia with the Central Act i.e. Land Acquisition
Act. By the Land Acquisition (Karnataka Extension
& Amendnent) Act, 1961 (Karnataka Act No. 17 of
1961) the earlier Act of Mysore State was repeal ed
and the Land Acquisition Act of 1894 (Central Act 1
of 1894) was extended to the whole of the State of
Karnataka in its application to the State of
Karnataka. |t was specifically provided that al
amendnments nmade by the Act repeal ed shall cease to
continue and shall be omtted fromthe Land

Acqui sition Act of 1894 and such of the provisions
thereof as were affected by the repeal ed Act shal
stand revived to the extent to which they would
have otherw se continued in operation but for the
passi ng of the repeal ed Act.

Prelim nary notification under Section 4 dated
26.11.1959 was published under the Karnataka Land
Acqui sition Act, 1894 (The Mysore Land Acqui sition
Act). But all proceedings thereafter including the
final notification and the subsequent proceedings
were under the Land Acquisition Act, 1894. The

Di vi sion Bench in the inpugned order has taken the
view applying the principle laid dowm in Section 21
of the General C auses Act which provides that
power to issue the notification, order or rules or
bye-1 aws woul d include the power to add, amend,
vary or rescind any notification, order, rule or
bye-1aw hel d that where the authority is vested
with the power to do something then it is entrusted
with the power to undo it as well. Since the State
Covernnment had the power to acquire the land it has
the power to release the land fromacquisition as
wel | .

In our considered view, the Division Bench has
erred in holding that the State Governnent could
rel ease the lands in exercise of its power under
Section 48 of the Land Acquisition Act, 1894 from
the acquisition.
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This Court in Lt. Governor of H machal Pradesh
Vs. Sri Avinash Sharma, 1970 (2) SCC 149, has held
in para 6 as under: -

"Power to cancel a notification
for conpul sory acquisition is, it
is true, not affected by Section
48 of the Act; by a notification
under Section 21 of the Genera
Cl auses Act, the Governnent nay
cancel or rescind the
notification issued under
Sections 4 and 6 of the Land
Acqui sition Act. But the power
under Section 21 of the Genera
Cl auses Act cannot be exercised
after the land statutorily vests
in the State Governnent."

I't was concluded in para 8 that:-
"..1t is clearly inplicit in the
observations that after
possessi on has been taken
pursuant to a notification under
Section 17(1) the l'andis vested
in the Government, and the
notification cannot be cancell ed
under Section 21 of the Genera
Cl auses Act, nor can the
notification be withdrawn in
exerci se of the powers under
Section 48 of the Land
Acqui sition Act. Any other view
woul d enabl e the State CGovernnent
to circunvent the specific
provision by relying upon a
general power. Wen possession
of the land is taken under
Section 17(1), the land vests in
the Government. There is no
provi si on by which | and
statutorily vested in the
Government reverts to the
original owner by nere
cancel l ation of the
notification."

Again in Pratap Vs. State of Rajasthan, 1996

(3) SCC 1, it was reiterated that once the
possession is taken and the land vests in the
Government then the Government cannot withdraw from
acqui sition under Section 48 of the Land

Acqui sition Act. Sane view was reiterated by this
Court in Mhan Singh Vs. International Airport
Authority of India , 1997 (9) SCC 132, and in
Printers (Mysore) Ltd. Vs. MA Rasheed , 2004
(4) SCC 460.

The possession of the land in question was

taken in the year 1966 after the passing of the
award by the Land Acquisition Oficer. Thereafter,
the land vested in the Governnent which was then
transferred to ClTB, predecessor-in-interest of the
appel lant. After the vesting of the |Iand and

t aki ng possession thereof, the notification for
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acquiring the land could not be wthdrawn or
cancel l ed in exercise of powers under Section 48 of
the Land Acquisition Act. Power under Section 21
of the General C auses Act cannot be exercised
after vesting of the land statutorily in the State
Gover nment .

The High Court also erred in holding that |and
acqui sition process and the vesting process becane
i nconpl ete since the | and owners were asked to re-
deposit the ampunt of conpensation. High Court
failed to take notice of Section 31 of the Land
Acqui sition Act. Section 31 contenplates that on
maki ng of an award under Section 11 the Collector
shal | tender anount of conpensation awarded by him
to the person interested and entitled thereto
according to the award and shall pay to them unl ess
prevented by any one or nore of the contingencies
nmentioned in the subsequent clauses. None of those
contingencies arose in the present case. Thus,
once the ampunt was tendered and paid the

acqui sition process was conpl ete. After making
the award under Section 11 the Collector can take
possessi on of the | and under Section 16 which shal
t her eupon vest absolutely in the Governnent free
fromall encunbrances. In the instant case, after
maki ng the paynent in terms of the award,
possessi on was taken. The acquisition process
stood conpl eted. The subsequent devel opnent will
not alter the fact that the acquisition was
conpl et e.

This brings us to the last contention raised by
the counsel for the respondent. Respondent placed
on record copy of the |etter No.UDD 260/ 2005 dat ed
12.7.2005 addressed by the Principal Secretary to
the Governnent, Urban Devel opnent (Depart nment,
Bangal ore to the Conm ssi oner, Bangal ore

Devel opnent Authority, Bangalore. - This letter was
addressed by the Urban Devel opnent Departnent with
reference to Chief Mnister’s note No.CM SCM

2/ 49/ BDA/ 05 dated 5.7.2005. The letter reads as
under : -

"Wth reference to the above

subj ect the copy of the note
under reference is enclosed al ong
with this Letter and the subject
is self explanatory.

| have been directed to
informyou that in the [ight of
the order of the Hon' ble Chief
M ni ster, an extent of 6 acres 20
guntas of Land should be re-
conveyed to Sri. R Hanurmaiah in
accordance with the decision
rendered by the Hi gh Court of
Karnataka in Wit Appea
No. 727/ 1989, dated 9/10.7.2001,
you shoul d take necessary action
i mediately and send a report to
the CGovernment regarding the
action taken."




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 24 of 27

The Bangal ore Devel oprment Authority sent their
reply contending inter alia that the directions

i ssued by the Chief Mnister were contrary to | aw
and the third party rights had set in and
therefore, not capable of being inplenented.
Thereafter, there has been no conmmunication from
the office of the Chief Mnister to the BDA

The letter was witten on behalf of the
Covernment in purported exercise of its power under
Section 65 of the Act which reads:

"Section 65 : CGovernnent’s power
to give directions to the

Aut hority. \026 The Government. may
gi ve such directions to the
authority as in. its opinion are
necessary or expedient for
carrying ‘out the purposes of this
Act, and it shall be the duty of
the authority to conply with such
directions."

We do not agree with the contention raised by

the counsel for the respondent that the directions
i ssued by the Chief Mnister through his note were
bi ndi ng on the BDA or that the BDA was bound in |aw
to re-convey the land in ternms of the directions

i ssued in the inpugned judgnent. |t has not been
shown that the Chief Mnister was authorised to
issue the directions to the BDA to re-convey the
land. Under Section 65 the Governnent can give
such directions to the authority which in its
opi ni on are necessary or expedient for carrying out
the purpose of the Act. It is the duty of the BDA
to conply with such directions.  Contention that
BDA is bound by all directions of the Governnent
irrespective of the nature and purpose of the
directions cannot be accepted. Power of the
CGovernment under Section 65 is not unrestricted.
Directions have to be to carry out the objective of
the Act and not contrary to the provisions of the
Act. The Governnent can issue directions which in
its opinion are necessary or expedient for
“carrying out the purposes of the Act".

Directions issued by the Chief Mnister in the
present case would not be to carry out the purpose
of the Act rather it would be to destroy the sane.
Such a direction woul d not have the sanctity of
law. Directions to release the | ands woul d be
opposed to the statute as the purpose of the Act
and object of constituting the BDAis for the

devel opnent of the city and inprove the lives of
the persons living therein. The authority vested
with the power has to act reasonably and rationally
and in accordance with law to carry out the

| egislative intent and not to destroy it.

Direction issued by the Chief Mnister run counter
to and are destructive of the purpose for which the
BDA was created. It is opposed to the object of
the Act and therefore, bad in law. Directions of
the Chief Mnister is to re-convey the land in
terns of the decision rendered by the Hi gh Court in
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the i npugned judgnment i.e. Wit Appeal No.727 of
1989. Since we are setting aside the inpugned
judgrment, the BDA as per directions issued by the
Chi ef M nister cannot re-convey the land to the
respondent in ternms of the decision rendered by the
Hi gh Court in the inmpugned judgnent i.e. Wit

Appeal No. 727 of 1989.

The Land Acquisition Act, 1894 is a code by
itself. It not only deals with acquisition of |and
but al so deals with paynent of conpensation as al so
rel ease of the acquired | ands.

Bangal ore Devel oprment. Authority is a creature

of statute. |Its functions-and duties are
del i neat ed by Bangal ore Devel opment Authority Act,
1976. Ats jurisdiction to re-convey the |and

vested in/it in exercise of its power. The said
Act does not confer any power fromthe said
authority to re-convey theland vested in it. Upon
acquisition of the land, the sane vests in the
State. The State only in ternms of Section 13 of
the said Act can re-convey the said acquired | and
of the said authority.

It is not in dispute that Section 48 of the
Land Acquisition Act would apply to the
acqui sitions made under the 1976 Act and in that
view of the matter the State could exercise its
jurisdiction for re-conveyance of the property in
favour of the owner thereof only in the event
possessi on thereof had not been taken. Once such
possession is taken even the State cannot direct
re-convey the property. |t has been accepted
before us that Section 21 of the CGeneral C auses
Act has no application but reliance has been sought
to be placed on Section 65 of the 1976 Act which
enpowers the Government to issue such directions to
the authority as in its opinion are necessary or
expedi ent for carrying out the purpose of the Act.
The power of the State Government being
circunscri bed by the conditions precedent |aid down
therein and, thus, the directions can be issued
only when the sane are necessary or expedient for
carrying out the purpose of the Act. In a case of
this nature, the State Governnent did not have any
such jurisdiction and, thus, the Bangal ore
Devel opnent Authority has rightly refused to comply
therew t h.

Recently in H ndustan Petrol eum Corpn. Ltd. Vs.
Dari us Shapur Chenai & Ors. [2005 (7) SCALE 386],
this Court noticed:
" In Commi ssioner of Police,
Bonbay vs. Cordhandas Bhanji [AIR
1952 SC 16], it is stated

"\ 005We are clear that public orders,
publicly made, in exercise of a
statutory authority cannot be
construed in the light of

expl anati ons subsequently given by
the of ficer making the order of
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what he nmeant, or of what was in
his m nd; or what he intended to
do. Public orders made by public
authorities are nmeant to have
public effect and are intended to
af fect the actings and conduct of
those to whomthey are addressed
and nust be construed objectively
with reference to the |anguage
used in the order itself."

Yet again in Mhinder Singh
G Il (supra), this Court observed

"The second equal |y rel evant
matter is that when a statutory
functionary makes an order based
on certain grounds, its validity
nust be judged by the reasons so
menti oned-and cannot be
suppl enented by fresh reasons-in
the shape of affidavit or
ot herwi se. Ot herw se, an order bad
in the beginning may, by the tine
it comes to court on account of a
chal | enge, get validated by
addi tional grounds |ater brought
out. W may here draw attention to
the observations of Bose, J. in
Gor dhandas Bhanji."

Referring to Gordhandas
Bhanji (supra), it was further
observed
"Orders are not like old w ne
becom ng better as they grow
ol der."

[ The said decisions have been
followed by this Court in
Bahadur si nh Lakhubhai Gohil Vs.
Jagdi shbhai M Kamalia and Ot hers
[(2004) 2 sCC 65]."

Equal |y untenable is the plea of the
Respondents that prom se of the CITB to re-convey
is enforceable in | aw

Bangal ore Devel oprment Authority has been
constituted for specific purposes. It cannot take
any action which woul d defeat such purpose. The
State also ordinarily cannot interfere in the day
to day functioning of a statutory authority. It
can ordinarily exercise its power under Section 65
of the 1976 Act where a policy matter is involved.
It has not been established that the Chief Mnister
had the requisite jurisdiction to issue such a
direction. Section 65 of the 1976 Act contenpl ates
an order by the State. Such an order nust conform
to the provisions of Article 166 of the
Constitution of India.

Since the 1st respondent has re-deposited the
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amount of conpensation received and al so wi t hdrew
his reference applications seeking enhancenent of
the conpensation, the equities have to be bal anced.
As per the averments nade in para 5.2 of the wit
petition the question of compensation for |ands
acquired were finally decided by the Hi gh Court in
MFA No. 217 of 1974 and MFA No. 219 of 1974 deci ded
on 11th Septenber, 1975 and MFA No. 545 of 1974
deci ded on 29th Septenber, 1975. The H gh Court
enhanced the conpensation to Rs. 10,000/- per acre
excluding interest and statutory allowances. On
addi ng of interest and statutory all owances the
amount woul d cone approxinmately to Rs. 19,000/- per
acre. But for the prom se made by the appell ant,
the 1st respondent would have been entitled to
conpensation at the said rate for the extent of 6
acres 21 guntas 42 square yards as well.

In equity we deemit appropriate to direct the
appel | ant' to pay the anobunt of conpensation which
was determ ned by the Land Acquisition Oficer

al ong with enhanced conpensation which may have
been granted by the High Court in any of the
reference filed either by the 1st respondent or any
ot her |l and owner inclusive of statutory benefits
with interest @9% per annumwi th effect” fromthe
date on which it becane due till its payment. As
the 1st respondent has been deprived of the anobunt
due for quite sonme time we direct the appellant to
re-deposit the entire ampunt within three nonths
fromtoday. In case the anmpbunt is not deposited
within three nonths then the 1st respondent woul d be
entitled to interest @12% per annum- On deposit
of the amount the first respondent woul d be
entitled to withdraw the sarme.

We accept this appeal and set aside the

j udgrment of the Hi gh Court as well as the
directions issued by the State Government on the
asking of the Chief Mnister vide letter dated 12th
July, 2005 to the BDA to re-convey the |and
measuring 6 acres, 20 guntas and 42 Sg. Yds. to
the 1st Respondent. The judgnent under appeal is
set aside and that of the Single Judge is restored.
The wit petition is disnissed except to the
extent that the 1st respondent woul d be entitled to
re-claimthe anmount of conpensation along wth
interest as indicated in the earlier paragraphs.
Parties shall bear their own costs.




