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ACT:

Fundanental Right--R ght to form associati on or union--Scope
of --Stature protecting Banks fromdi scl osure of information
regardi ng secr et reserves etc.--Constitutionality
of - - Banki ng Conpani es Act, 1949 (X  of 1949), S.
34- A--Constitution of India, Arts.14, 19(1) (c).

HEADNOTE:

Section 34-A of the Banking Conpani es Act, 1949,  introduced
in 1960, provides that no banki ng conpany shall be conpell ed
to produce or give inspection of its books of _account or
ot her docunent or furnish or disclose any statenent or. in-
formation which the conmpany clains to be of a confidentia

nature and the production etc., of which would involve dis-
closure of information relating to any reserves not-shown as
such in its published bal ance sheet or any 'particulars not
shown therein in respect of provisions made for bad and
doubtful debts and other usual or necessary provisions.
Sub-section (2) of s. 34-A provides that any authority,
before whom the question as to whether any anmobunt out of
such reserves or provisions should be taken into account,
may refer the question to the Reserve Bank and the Reserve
Bank shall furnish to the authority a certificate stating
that the authority shall or shall not take into account the
amount specified therein. Sub-section (3) makes s. 34-A
applicable to only such banki ng conpani es whose operations
ext end beyond one State. The Appellant contended
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that s. 34-A contravened the fundanental right guaranteed to
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trade unions by Art 19(1)(c) of the Constitution as it
prevented themfromeffectively exercising the concomtant
right of collective bargaining in respect of wages, bonus
etc. before industrial Tribunals by shutting out inportant
and rel evant evidence and that the section violated Art. 14
of the Constitution as it was not made applicable to all the
banki ng conpani es.

Hel d, that s. 34-A of the. Banking Companies Act, 1949, was
constitutionally valid and did not and either Art. 19(1)(c)
or Art. 14 of the Constitution.
The right guaranteed by Art. 19(1)(c) of the Constitution
does not carry wth it a concomtant right that wunions
forned for protecting the interests of |abour shall achieve
their object such that any interference to such achievenent
by any |aw would be unconstitutional unless it could be
justified,under Art.~ 19(4) as being in the interests of
Public order or norality. The right wunder Art. 19(1)(c)
extends only to the formati on of an associ ati on or union and
insofar as the activities of the association or union are
concerned or as regards the steps which the union mght take
to achieve, its object, they are subject to such laws as,
may be framed and such | aws cannot be, tested under Art.
19(4). Section 34-A was, enacted to effect a i.e
conciliation between the conflicting interest of |abour to
obtain proper relief in industrial arbitration and tire need
to preserved and nmamintain the delicate fabric of the credit
structure of the country by strengthening the as well as the
apparent credit worthiness of banks operating in the
country. It preserved industrial adjudication in respect of
di sput es between the banks and their enpl oyees by entrusting
the duty of determ ning the surplus reserve which could be
taken into account as a part of the assets for determning
their capacity to pay to the Reserve Bank

Ranesh Thappar v. State of Madras (1950) S.C. R 594 | Express
Newspapers (P) Ltd. v. Union of India, (1959) S.C.R 12, Be.
The Kerala Education Bill, (1959) S.C R 995, Nationa
Association for the advancenent of coloured people V.
Al abama, 2 Law. Ed. Second 1488, Bates v. Little Rock, 4
Law Ed. Second 480, . National Labour Relations Board V.
Jones & Laughlin Steel Corporation, 81 Law.— Ed. 893 and
Amal gamated Utility Wirkers v. Consolidated Edi son Conpany
of New York, 84 Law. Ed. 738, referred to:
Though there were certain banks which were not entitled to
the protection of s. 34-A that was no ground for~ hol ding
that the section offended Art. 14. The conplaint was not
made by the banks who were not given the protection
Admittedly, 95% of the banking business in the country was
in the hands of
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banks to whoms. 34-A applied and. they enployed 80,000 out
of the 90,000 bank enployees. The injury to the credit,
structure will only be by the disclosure of the reserve
etc.” of the banks of this class and there is sufficient
rati onal connection and basis for the classification to
justify the differentiation. The exclusion of the Reserve
Bank fromthe operation of s. 34-A (2) also does not anount
to discrimnation; in the very nature of things and on the
scheme of the provision the reserve Bank could not but be
excl uded.

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 154 of 1961
Appeal by special |eave fromthe judgment and order dated
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Cct ober 31, 1960, of the National Industrial Tribunal (Bank
Di sputes), Bonbay, in Reference No. 1 of 1960.
W TH

Petitions Nos. 70 80 and 82 of 1961
Petitions Under Article 32 of the Constitution of India for
enf orcenent of Fundanental Rights.
AS R Chari, V. G Raw, D P. Singh, A. K.
Ramarmurthi. R K Garg and S. C. Agarwal, for the appellant
and the petition (in Petn. No. 80 of 61).
M C. Setalvad, Attorney-Ceneral of India, N V. Phadke,
K. H Bhabha, J. B. Dadachanji, S. N Andley, Rameshwar Nath
and P. L. Vohra, for respondents Nos. 2-17 and 19-34 (In
appeal and Petn. No. 80 of 61).
J.B. Dadachanji, S. N Andley, Rameshwar Nath and P. L.
Vohra, for respondents NOCS. 41-49 (In appeal and Petn. 80 of
1961).
Anand Prakash, for Respdts. Nos. 35-40 (In Petn. No. 80 of
61) .
A V. Viswanatha Sastri, D. P. Singh, M K. Ramanurt hi
R K Garg and S.- C. Agarwal , for Intervener No. 2.
D.S. Nargol kar and K. R _Choudhri, for Petitioners Nos.
70 and 82 of 61).
M C. Setalvad, Attorney-Ceneral of India, C. K Daphtary,

Sol i ci t or - Gener al of I ndi a, H N Sanyal Addi ti ona
Solicitor-General of India, J.B Dadachanji,
272

S. N.  Andl ey, Rameshwar Nath and P. L. Vohra, for Respdt
No. 2 (In Petns. 'Nos. 70 and 82 of 61).

Naunit Lal .for intervener No. 3. M C. Setalvad Attorney-
CGeneral of India and T.  sen, for Intervener No. 1.

1961. August 28. The Judgnent of the Court was ‘delivered

by
AYYANGAR, J.-Civil Appeal No. 154 of 1961 has been filed on
special |eave obtained fromthis Court Against an order of

K. T. Desai, J., functioning as the National Industria
Tri bunal (Banks Disputes) Bonbay dated October 31, 1960.
The point arising for decision.in the appeal is as / regards
the constitutional wvalidity of s. 34A of the Banking
Conpani es Act, 1949 which was enacted on August 26, 1960 as
an amendnent to the parent Act (Act X of 1949). The
appel l ant before this Court is the Al India Bank Enpl oyees’
Association which is a trade union organization of Bank
Enpl oyees of several banks operating in India The Punjab
Nati onal Bank Enpl oyees’ Union, which is a trade union with
simlar objects has been committed to intervene in this
appeal in support of the appellant union The three other
Wit Petitions are by other Bank Enpl oyees’ Unions whose
description would be apparent fromthe cause title and al
these cases have been heard together because in the 'wit
petitions also the point raised is identical, viz., the
validity of s.34A of the Banki ng Conpanies Act, which will
be referred to hereafter as the inmpugned provision
Section 34A whose validity is the matter in dispute in these
proceedings runs in the follow ng terns
"34A. (1) Notwi t hstandi ng anyt hing contai ned in
section 11 of the Industrial Disputes Act,
1947. or any other law for the time being in
force, no banking conpany
273
shall in any |I proceedi ng under the said Act
or in any appeal or other proceeding arising
therefromor connected therewith, be Conpell ed
by any authority before which such proceeding
is pending to produce, or give inspection of,
any of its books of account or other docunent
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or furnish or disclose any statenent or
i nfornmati on, when the banking conpany clai s,
that such docunent, statement or infornation
is of a confidential nature and. that: the
production or inspection of such docunment or
the furnishing or disclosure of such statenent
or information would involve disclosure of
information relating to :

(a)any reserves not shown as such in its
publ i shed bal ance sheet ; or

(b)any particulars not shown therein in
respect of provisions made for bad and
doubtful debts and other usual or necessary
provi si ons.

(2)1f, ins any such proceeding in relation

to any banking company other than t he
Reserve Bank of India,, any question arises
as~ to whether any anpbunt out of the reserves
or provisions referred to in sub-section (1)
, shoul d be taken into account by the authority
bef ore whi ch-such proceeding is pending, the
authority may, if it so thinks fit, refer the
guestion to the Reserve Bank and the Reserve
Bank shall after t aki ng into account
principles of sound banking and all relevant
ci rcunst ances concerni ng the banking conpany,
furnish to the authority a certificate stating
that « the authority shall not  take into
account - any anount ~as such reserves and
provi sions_of the banking conpany or may take
them into account only to the extent. of the
amount specified by it inthe certificate, and
the certificate of the Reserve Bank on

274

such question shall be final and shall not be
called in question in-any such proceedi ng.

(3) For the purposes of, this section

"banki ng, conpany"™ ‘shall have the neaning

assigned to it in the Industrial Disputes Act,
Bef ore comencing the examination —of the points in
controversy and the grounds on which the legality of the
above provision is inmpugned. It would be helpful for a

better appreciation of the problemif we set out in very
brief outline, the history of the steps which led to the
enactnent in dispute’ There was a |ong standing practice in
Engl and of Banking Conpanies, as di stingui shed from
conpani es carrying on other conmercial etc. activities, not
to disclose, in their balance sheets and Profit & Loss
accounts, bad and doubtful debts and the provision made
therefore, as well as, the secret reserves created and' held
under various itens a practice which received judicia

recognition by Buckley, L., J. in .Newton v. Birm ngham
Small  Arnms Co.. Ltd. (1) This practice was followed by
several banks in India and questions arose fromtinme to tine
as to how far the practice was consistent with the statutory
provisions as to disclosure contained in the severa

Conpanies Acts enacted fromtinme to tine.; W shall, how
ever, add that the desirability and; even the legality of
this practice has not gone w thout challenge, though there
has been a consi derabl e body of opinion which has held this
to be salutary and necessary for the preservation and
progress of a credit institution Iike a bank. W are not
now concerned with the desirability or ethics of the
practice which is a matter for the consideration of the
legislature but as to the steps by which accord was
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est abl i shed between the practice and the | aw.

The I ndi an Conpani es Act of 1866 drew no distinction between
the contents of balance sheet, % of banking conpanies as
di stingui shed fromthose of

(1) [21906] 2 Ch. 378.

275

ot her conpani es and both were required to disclose a list of
debts owing to the concern which were considered bad or
doubtful Pro-visions on the sane lines, i. e., wthout any,
di stinction between Banki ng and ot her conpani es, were copied
and continued by the Indian Conpani es Act of 1882. When,
however, the Compani es Act of 1913 was enacted, FormF to
the 3rd Schedule to the Act contained a note in respect of
the sub-heading’ ’'book debts’ under the head Property &
Assets’ in the bal ance sheet, reading

"di stinguishingill the case of a bank between
those considered good and in respect of which
t he bank is fully: secured and those

considered good for which the bank holds no
security other than the debtor’s persona
security; and distinguishing in all cases
bet ween debts -considered good, and debt s
consi dered doubtful or bad.

directors or other officers of the conpany or
any of the either severally or joint with any
other persons to be separately stated in al
cases."
It would be seen that by reason of this note the obligations
i nposed upon banks as regards the classification of their
assets and the infornation to: be disclosed becane  slightly

nore detailed than in’ the case of other conpanies. The
practice, 'however, of bankers to which we adverted earlier
not to disclose or not to disclose to the full extent bad

and doubtful debts but to make, provision for them by
setting aside wunder other heads, sufficient noneys which
woul d operate as secret reserves, (so that the credit of the
institution would not be affected while its /financia

stability woul d remai n uni npai red; was conti nued
notw t hstandi ng this, change in the form The Central Bank
of India Limted in its published, bal ance-sheets of the
year 1925 adopted the above practice which however, wasn't
obviously in strict conformty with the requirenents of From
"F'to the third schedule read with note. The

276

managi ng- di r ect or of the bank was prosecuted by one
Shandasani who was a sharehol der of the bank ;or "filing and
publ i shi ng statenments which were false in materi a

particulars” an offence punishable under S. 282 of the
I ndi an Conpani es Act. The Magistrate acquitted the ~accused
on the ground that the bal ance-sheet was in accordance wth
the wusual practice of bankers and that the reserves of the
conpany whi ch were shown under various heads though not as a
specific provision for bad and doubtful debts covered the
possi bl e | osses several tines. Al application for revision
was filed before the H gh Court of Bonbay and Fawcett, J.
allowed it holding that a declared provision. of the form
cannot be allowed to be wittled down by gener a

considerations as to the object of a balance-sheet." This
j udgrment was rendered on February 28, 1927 (vide Shandasan

v. Pochkanwal a (1) and very soon thereafter the Governnent
of India intervened by a notification dated March 29, 1927
under s. 151 of the conpanies Act 1913 anending form'F and
as anmended banks were excluded from the requirement of
di scl osing the reserve for bad and doubtful debts under the

Debt s

due

b
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headi ng, ‘capital and Liabilities’ in the left hand side of
the bal ance-sheet, and in the right-hand col um "book debts
which were bad and doubtful for which provision had been
made to the satisfaction of the auditors",, were not
required to be shown as part of the property and assets of a
Bank.
The provisions of the Conpanies Act of 1913 underwent
nuner ous changes by the anmendi ng Act of 1936 which included
i nter alia one whereby the change effected by t he
Notification, dated March 29, 1927, in Form‘'F were onitted
and Form ‘F was made to retain the note which acconpanied it
under the Act of 1913 without the exception in favour of
banks effected by the Notification. This was possibly
uni ntended, because on the day after the amending Act cane
into operati on, the~ Central Governnent publ i shed a
Notification on January 16, 1937
(1) A 1.R 1927 Bom 414 : 29 Bom L.R 722.
277
again ‘under s.151 of the Conpanies Act restoring the
alterations” in the balance-sheet Form 'F as had been
effected by the prior Notification ,of Mrch 1927. The
validity of this Notification was questioned as being beyond
the powers of the Central Governnent by Shamdasani who filed
a conpl ain agai nst the Central Bank of India Limted and its
directors charging/'themw th having issued a false bal ance-
sheet for the year ending Decenber 31, 1939 a bal ance-sheet
which was in conformty with the formas nodified by the
Notification. The 'Magistrate upheld the validity of the
Notification and quitted the accused. Shandasani preferred
a revision to the H gh Court anda full Bench of the Bonbay
Hi gh Court held that the Notification was beyond the powers
of the Central Governnent, though the order of acquittal was
affirmed wupholding the plea of the accused that their act
was bona fide in that they believed thealteration in the
form to be valid (Vide Shandasani v. The Central Bank of
India Ltd.(", Imediately after 'this judgnent the  Centra
| egi sl ature passed Act XXX of 1943 with retrospective effect
validating the Notification and anending the rel evant
sections of the Conpanies Act. (ss. 132,151, Art. 107) so as
to enpower the CGovernment to effect changes in the form of
the bal ance-sheet in the manner in which they had done .in
January’ 1937.
The next event in order of date relevant to the present
context is the report of the Conmpany, Law _Anmendnent
Conmittee of the United Kingdom presided over by M. Justice
Cohen where the entire question of undisclosed reserves was
fully discussed. The pros and cons of the question were
el aborately considered by the Commttee and it is sufficient
therefore in this connection to a short passage in the
report. |In paragraph 101 the problemis thus set, out

"The chief matter which has and controversy is

the question of undisclosed or, a.

(1) . L. R 1944 Bom 302.
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the Are, frequently called, secret or inner

reserves. An undisclosed reserve is comonly

created by using profits to wite down nore

t han is necessary such assets as

i nvestments, freehol d and | easehol d property or

plant and machinery by creating excessive

provi si ons for bad debt s or ot her
contingencies by charging capital expenditure
to revenue ; or by wundervaluing stock in
trade. Normally the object of <creating an

undi scl osed reserve is to enable a conmpany to
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avoid violent fluctuations in its published

profits or its dividends."
The Committee rmade number of recommendations several of
whi ch were adopted in’ the U K Conpanies Act of 1948, and
those relevant’ to the point under discussion served to
bring the law as to the contents of a bal ance-sheet of a
Banki ng Conpany unto. line with the practice of sound and
wel | nmanaged banks. In India, special Ilegislation in
relation to Banking Conpani es enbodyi ng several of these
reconmendati ons was enacted in the shape of the Banking
Conpanies Act 1949 (Act of 1949). Section 29 of the Act
laid down the law in regard to requirenments of the contents
of the bal ance-sheets of banks. The bal ance-sheet and
Profit & Loss account were to be in the formset out in the
3rd schedule to that and sub-s. (3) of that section exenpted
Banki ng Conpanies fromthe, requirenents of confornming to
the form of bal ance-sheet and Profit & Loss, account of
conpanies regi stered under the Indian Conpanies Act; and
the Central Governnent were enpowered by sub-s. (4) to amend
the, formset out in the schedule by Notifications published
in the official., Gazette: In Form’'A which provided the
nodel of a bal ance-sheet "and Profit & Loss account in the
case of banks, there was not much change as conpared to the
requi rements of the previous |aw except that in the Profit &
Loss account (Form’'B )l the third schedule) the provision
for bad and doubtful debts was permtted to be excluded from
t he
279
i ncome so that the ampbunt of bad and doubtful debts did not
figure separately on the income side of the profit & loss

account . The incone as required to be shown was "incone
(less provision nade during the year for bad and . doubt ful
debts)". This last itemwas nodified by a Notification

i ssued under the power conferred by s.29(4) of the ' Act in
Decenmber 1951, so that after amendnent .the beading "Il ncone"

in the Profit & Loss Account ran: "Income (less provision
made during the year for bad and doubtful debts and other
usual and necessary provisions"). Thus so far as

sharehol ders of Banks and the general public including the
custoners of the bank were concerned, banks were relieved
from the obligation of disclosing the entirety of their
reserves as such and also of the extent of bad or doubtfu
debts and the provision nade therefore.

Wiile the law was in this state disputes arose between the
enpl oyees of banks all over India and the respective banks
with regard to wages, conditions of work etc. which were
referred by the Central Government in June 1949 to an ad hoc
Tribunal with Shri K C Sen, a retired Judge of the Bonbay
Hi gh Court as Chairman. The Tribunal passed an . award but
its wvalidity was successfully challenged in this Court in
April 1951 on the ground that all the nenbers- of the
Tri bunal who passed the award were not those who had al
inquired into the dispute. Thereafter a fresh Tribunal was
appointed in January 1952 with Shri S. Panchapages Sastri, a
retired Judge of the High Court of Madras as Chairnman. The
award of this Tribunal was published in April, 1953, but it
is not necessary to state its terns. Appeals against the
award were preferred to the Labour Appellate Tribunal both
by the banks as well as by worknen. The Appellate Tribuna
whi ch heard the appeal consisted of three nenbers with Shri
Jeej eebhoy as president.

The claimof the workers in the appeal before the Appellate
Tribunal in great part related to a

280

demand for increased wages and sal aries and the mai n defence
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of

was that they had not the capacity to pay

anything beyond what the Sastry Tribunal had granted. The
Jeej eebhoy Tribunal set out their difficulties in assessing

the plea of

i ncapacity raised by the banks in the context of

the provisions of the Banking Conpanies Act and the form of

bal ance- sheet

prescribed thereunder in the following terns

"At the very outset there is an initia

difficulty in arriving at a correct estimte
of the financial position of banks. There are
two circumstances which militate against our
securing a proper insight into the financia

state of banks. W refer in particular to (a)
the undi scl osed or secret reserves and (b) to
the manner inwhich it is permssible in |aw
for a banking conpany to exhibit its balance
sheet".

It~ is not in dispute that bank do have
undi scl osed or _secret reserves which they
acquire in a nunber of ways, and such undis-
cl osed reserves cannot be ascertained fromthe
bal ance

sheet . .«
X X X

The other difficulty with which we are
confronted at the outset is the manner in
which 'a bank is permtted to present its
profit & | ose account. ~On the income side the
form originally prescribed by +the Banking
Conpani es Act required the banks to declare
"I'ncome less provision nmade during ‘the year
for bad and doubtful debts)" ; this has now
been altered by an anendnent nade by the
Central Governnent in exercise of the ‘powers
conferred under sub-section 4 of section 29 of

the Banking Conpanies Act to read  "lncone
(less provision nmade during the year for bad
and doubtful debts and other usual or
necessary provisions)'. The effect of this

alteration is that the profits-as shown for
any

281
particular year are first shown not only of

bad and doubtful debts but also of

or necessary provisions’ before being shown in
the balance sheet.................. ...

It maybe that these other usual or necessary
provi sions’ have been passed by the Board of
Directors, and by the auditors of the concern
and may even have been scrutinized- by the
Reserve Bank of India ; but it is our duty and
function to decide the question of t he
capacity of a bank to pay, and in the absence
of inportant information of this character our
estimate of the capacity of a concern to pay
nust necessarily be i ncom
plete...... ... ... ... . Banks feel that
t hey now have the form of the Banki ng
Conpani es Act to shield thensel ves against an
enquiry on the subject ; but insofar as we are
concer ned we consider t hese undi scl osed
reserves and these appropriations. relevant
for the purposes of our investigation and in
their absence we woul d have to decide as beat

" ot her

usua




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 9 of 22

as we could fromthe other nmaterials before

us; and draw such inferences as justified."
It was the contention of the workmen that an Industria
Tribunal had the right in law to conpel banks to sis,-Iose
their secret reserves as well as the amount of "the bad and
doubtful debts and other necessary provisions" which bad
been excluded under the head "inconme" in the, Profit & Loss
Account of banks. This nmatter was agitated by them before
this Court in State Bank of India and others v. Their
Workmen (1) being an. appeal against the decision of the
Labour Appellate Tribunal. In view, however, of t he
concl usion reached by this Court on other parts of the case
it refrained from pronouncing upon the correctness or
ot herwi se of this claimhby the workmen.
The di putes between the enpl oyees of banks
(1)(21959), 2 L.T L. J. 205.
282
and the managenents, however, continued with the result that
on March 21, 1960 the Central Government in exercise of the
powers conferred on it by sub-s. (1A) of s. 10 of the
Industrial  Disputes Act referred the dispute which related
to several matters to the National Tribunal constituted by &
Notification of Government of the sane date, K T. Desai, J.
was the Tribunal so appointed. Mdst of the major banks in
the country were nmde parties to the reference including the
Reserve Bank and State Bank of India. “After the Tribuna
started functioning and after the parties formulated their
respecti ve contentions, applications were filed by the Bank
Enpl oyees Associatiion on June 9, 1960, for directing the
respondent - banks to produce before the Tribunal for the
purposes of adjudication several docunents listed in the
applications. Among the items in _respect of whi ch
producti on was thus sought were (1) statenents showing "the
secret reserves in any form of each bank from 1954 ' right
upto Decenber 31, 1959 ; and (2) statenents showing the
provision nmade "for bad and doubtful debts and other usua
and necessary provisions" during the years 1954 to 1959 and
the total anpunts outstanding in such itens in each bank in
the said years. The banks filed their reply on July 16,
1960. The production of the docunents and the information
called for on several of the matters including the above two
was resisted by the Indian Banks Association (being an
associ ation of enployers) on the ground that they were by
| aw exenpted fromdi sclosure in the interest of the industry
and the public and claimed absolute privilege from naking
t he di scl osure.
It was at this stage that the inmpugned provision was enacted
by Parliament as an anmendnment to the Banki ng Conpani es . Act.
As several of the banks relied upon the inpugned . provisions
in support of their plea that they could not be conpelled to
di scl ose either the quantum of their secret reserves or
their nature, or as regards the provision nade in
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the several years for "bad and doubtful debts and for other
reasonable and necessary provision", the bank enployees

associ ation challenged the constitutional validity of s. 34A
of the Banking Conpanies Act, which, if valid, could have
afforded a sufficient answer to the demand for production of
the docunents in relation to these matters. This objection
was argued before the National Tribunal which upheld the
validity of the section. As we have stated earlier, GCvi

Appeal No. 154 is directed against and challenges the
correctness of this decision. The Wit Petitions have been
filed by Bank Enpl oyees Associ ations which were not parties
to the application for production before the Nationa
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Tribunal and are intended to support the plea of the
appellant in Cvil Appeal No. 154 of 1961
The foregoing narrative would show that the Banki ng
Conpanies Act, as it stood before the anendnent now
chal | enged, had brought the law as to the disclosure of
secret reserves and the provision for bad and doubtful debts
etc. Into accord with the usual practice of Bankers, and
had protected these itens from being conpul sorily disclosed
to the sharehol ders of the respective conpanies and to the
general public. There had been a controversy as to whether
the workmen of these establishnents were or were not
entitled to be placed on a different position from the
sharehol ders because of the bearing of these undisclosed
itenms on the determ nation of the quantum of their wage etc.
and on their conditions  of wor k having financia
implications. Parlianment had, by the inpugned |egislation
extended the protection from conpul sory disclosure to the
wor kmen as well, but with a safeguard in their cue that the
Reserve Bank ~ woul d determ ne the anpbunt of reserves etc.
which <could be taken into account in the course of
i ndustrial adjudication. The question before us is, is this
attenpt at some approxi mati on-of the position of the workmnen
to that of sharehol ders etc: unconstitutional ?
284
M. Chari, |earned Counsel for the appellant in Cvil Appea
No. 154 addressed to us the mmin argunments in the case and
these were suppl enented by | earned Counsel appearing for the
petitioners in the several wit petitions and also by
| earned Counsel on behalf of the Interveners both in the
appeal as well as in the petitions. Though the arguments
before wus ranged over a very wide field, the attack on the
validity of the legislation was rested on two nai n grounds :
(1) t hat the inmpugned | egi sl ation contravened the
fundanental right guaranteed to "trade unions" by the provi-
sion contained in sub-cl. (c) of-el. (1) of Art. 19; and (2)
that it violated the freedomof equality guaranteed by @ Art.
14 of the Constitution.
We shall consider these two points.in that order : First as
to the inmpugned provision being obnoxious to, or in
contravention of sub-cl.(c) of cl. (1)’ of Art. 19 0of the’
Constitution. This Article runs, to quote only the rel evant
wor ds

"Article 19. (1) Al citizens shall have the

(c) to form associ ati ons or unions
The right 1is subject to the qualification
contained in cl.(4), reading
"(4). Not hing in sub-clause (c) of the said
clause shall affect the operation- of any
existing law i nsofar as it inposes, or prevent
the State from maki ng any | aw i nposing, \in the
interests of public order or norality,
reasonabl e restrictions on the exercise of the
right conferred by the said sub-cl ause.™
It is not the contention of any of the | earned Counsel that
the right of workmen to form unions or associations which is
the right guaranteed by sub-cl. (c) of cl. (1) of Art. 19 on
its literal reading has
285
been denied by the inpugned |egislation. The argunent,
however, was that it would not be a proper construction of
the content of this guaranteed freedomto read the text
literally but that the freedom should be so understood as to
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cover not merely aright to forman union in the sense of
getting their wunion registered so as to function as an
union, i.e., of placing no inpedinments or restrictions on
their formati on which could not be justified as dictated by
public order or nmorality but that it extended to confer upon
unions so forned a right to effectively function as an
instrunment for agitating and negotiating and by collective
bar gai ni ng secure, uphold or enforce the demands of worknen
in respect of their wages prospects or conditions of work.
It was further subnitted that unless the guaranteed right
conpr ehended these, the right to forman Union would be nopst
illusory. To wunderstand the inplications of | ear ned
Counsel s subm ssion in their proper perspective the severa
steps in the reasoning mght be set out as foll ows :

(1) The Constitution guarantees, by sub cl.(c) of cl. (1)
of Art. 19, to citizens in general and to workers in

particular the right to formunions. |In this context it was
poi nted out that the expression ‘union’ in addition to the
wor d , association’ found in the Article refers to

associ ati'ons formed by worknmen for “"trade uni on" purposes ;
the word “union, being specially chosen to designate |abour
or Trade unions.

(2) The right to "forman union" in the sense of formng a
body carries with it as a concom tant right a guarantee that
such unions shall achieve the object for which they were
f or ned. If this concomitant right were not conceded, the
ri ght guaranteed to form an uni on woul'd be an idle right, an
enpty shadow | acking all substance

(3) The object for which |abour unions axe brought into
being and exist is to ensure collective
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bar gai ni ng by | abour with the. enployers. The necessity for
this has arisen from an incapacity steming from the
handi cap of poverty and consequent 1 ack of bargaining  power
in worknmen as conpared with enployers which is the reason
detre for the existence of | abour or gani zati ons.
Collective bargaining in order to be effective /'nust be
enforceable |abour wthdrawing its co-operation from the
enpl oyer and there is consequently a fundanmental” right to
strike a right which is thus a natural deduction from the
right to form uni ons guaranteed by sub-cl. (c) of cl.(1)  of
Art. 19. As strikes, however, produce economic dislocation
of varying intensity or magnitude, a system has been devised
by which conmpul sory industrial adjudication is substituted
for the right to strike. This is the ratio underlying the
provisions of the Industrial Disputes Act 1947 under which
CGovernment is enpowered in the event of an industria
di spute which may ultimately lead to a strike or!|ock-out or
when such strikes or |ock-outs occur, to refer the dispute
to an inpartial Tribunal for adjudication with a provision
banning and making illegal strikes or |ock-outs during the
pendency of the adjudication proceedings. The provision of
an alternative to a strike in the shape of industria
adjudication is a restriction on the fundanmental right to
strike and it would be reasonable and valid only if it were
an effective substitute.

(4) For an adjudication to satisfy t he tests of
reasonabl eness and effecti veness two condi tions are
necessary : (a) that the adjudicator should be enabled to
have before himall the materials which are necessary for
pronounci ng upon the matter in controversy before him; and
(b) that the adjudicator by whomthe controversy between the
parties should be decided should be an inpartial person or
body who would render the decision or award after fully
hearing the parties, and that no matter in controversy
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shoul d be the subject of ex parte decision by an interested
party or wthout the disputants having an opportunity to
know t he,
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materials on which the decision is reached, as also an
opportunity to place their case with reference to such
mat eri al
(5)In regard to the right of labour unions to function
effectively and to achieve the object of their existence as
set out earlier, by negotiated settlenent or by compul sory
adjudication, the only limtations permtted to be inposed
by law are those set out in cl.(4) of Art. 19 and unless,
therefore, either the objects of the association or the
marnmer of achieving themare contrary to, or transgress
public order or norality, for which reason al one reasonable
restrictions might be inposed upon the guaranteed right,
the. freedom guaranteed i s absol ute.
(6) The ~Tegislation now inpugned withdraws as it were a
vital 'issue in dispute between the parties before the
adj udi cat'or, viz:, the capacity of the industry to pay, from
hi s cogni sance and vests the power of deciding that issue in
the Reserve Bank which i's a biased and interested party, the
decision itself being rendered ex parte, the trade unions
bei ng deprived even of the know edge of facts which lead to
t he deci sion.
It was on this line of reasoning that |earned Counse
submitted that the inmpugned enactnent violated the freedom
guaranteed by sub-cl. (c) of el. (1) of Art. 219.
We shall now proceed to consider the soundness and
tenability of the steps inthe reasoning. It is not
necessary to discuss in-any detail the first step as sub-cl
(c) of el. (1) of Art. 19 does guarantee to all citizens the
right ',to fromassociations". It natters little whether or
not |earned Counsel is right in his submission that the
expression "union in the clause has reference particularly
to Trade Unions or whether the termis used in a generic
sense to designate any association forned for any legitinate
pur pose and nmerely as a variant of t he expr essi on
"Associ ation" for conprehendi ng every body of ~persons so
formed. It is not controverted
288
that workmen have a right to form "associations or unions"
and that any |l egal inpedinent in the way of the fornation of
such unions inposed directly or indirectly which does not
satisfy t he tests laid down in cl. ~(4) woul.d be
unconstitutional as contravening a right guaranteed by Part
1l of the Constitution
It is the second step in the argument of the |[earned
Counsel, viz., that the right guaranteed to form"an union"
carries with it a concomtant right that the achi evenent of
the object for which the unionis forned shall- not be
restricted by legislation unless such restriction were
imposed in the interest of public order or norality,  that
calls for critical examnation. W shall be referring a
little later to the authorities on which |earned Counse
rested his argunents under this head, but before doing so we
consider it would be proper to discuss the matter on
principle and on the construction of the constitutiona
provision and then exam ne how far the authorities support
or contradict the conclusion reached.

The point for discussion could be fornulated thus : Wen
sub-cl. (c) of cl. (1) of Art. 19 guarantees the right to
form associations, is a guarantee also inplied that the

fulfilment of every object of an association so forned is
also a protected right, with the result that there is a
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constitutional guarantee that every association shal
effectively achieve the purpose for which it was forned
without interference by |aw except on grounds relevant to
the preservation of public order or norality set out in cl
(4) of Art. 19? Putting aside for the nonment the case of
Labour Unions to which we shall refer later, if an
association were forned, let us say. for carrying on a
| awful business such as a joint stock conpany or a
partnership, does the guarantee by sub-cl.(c) of t he
freedom to formthe association, carry with it a further
guaranteed right to the conmpany or the partnership to pursue
its trade and achieve its profit-making object and that the
only limtations
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whi ch the law could inpose on the activity of t he
association or in the way of regulating its business
activity would bethose based on public order and norality
under cl. (4) of Art. 19?7 W are clearly of the opinion
that this has to be answered in the negative An affirmative
answer woul'd be contradictory of the schenme underlying the
text and the frane of the several fundamental rights which
are guaranteed by Part 111 and particularly by the schenme of
the seven freedons or groups of freedonms guaranteed by sub-
cls. ('a) to (g) of el. (1) of Art. 19.  The acceptance of
any such argunment 'would nean that while in the case of an
i ndividual citizen to whoma right to carry on a trade or
busi ness or pursue an occupation is guaranteed by sub-cl
(g) of «cl. (1) of Art. 19, the validity of ~a law which
i mposes any restriction on this guaranteed right would have
to be tested by the, criterialaid down by cl. (6) of Art.
19. if however he associated with another and carried on the
sanme activity-say as a partnership, or as a conpany etc., he
obtains larger rights of a different content and wth
different characteristics which includethe right to have
the wvalidity of Ilegislation restricting his activities
tested by different standards, viz., those laid down in el
(4) of Art. 19. This would (itself be sufficient to
denponstrate that the construction which the | earned Counse
for the appellant contends is incorrect, but this position
is rendered clearer by the fact that Art. 19-as contrasted
with certain other Articles like Arts. 26, 29 and  30-grants
rights to the citizen as such, and associations can- |ay
claim to the fundanmental rights guaranteed by that Article
solely on the basis of their being an aggregation  of
citizens, i.e., inright of the citizens conposing the body.
As the stream can rise no higher than the source,
associ ations of citizens cannot lay claimto rights not open
to citizens, or claimfreedomfromrestrictions to which the
citizens: conposing it are subject.

The resulting position way, be illustrated thus If an
associ ation were formed’ for’ the purpose of
290

arrying on business, the right to form it would be
Guaranteed by sub-cl. (c) of cl. (1) of Art. 19 subject to
any law restricting that right conformng to cl. (4) of Art.

19. As regards its business activities, however, and the
achievenent of the objects for which it was brought into
exi stence, its rights would be those guaranteed by sub-cl

(g) of cl. (1) of art. 19 subject to any relevant |aw on the
matter conforming to el. (6) of Art. 19 ; while the property
which the association acquires or possesses would be
protected by sub-el. (f) of cl. (1) of Art. 19 subject to
legislation withinthe linmts laid dowmn by cl. (5) of Art.
19.

We consider it unnecessary to multiply examples to further
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illustrate the point. Applying what we have stated earlier
to the case of a | abour union the position would be this
while the right to forman union is guaranteed by sub-el
(c), the right of the nmenbers of the association to neet
woul d be guaranteed by sub-el. (b), their right to move from
place to place within India by sub-cl.(d), their right to
di scuss their problens and to propagate their views by sub-
cl. (a), their right to hold property would be that
guaranteed by sub-cl. (f) and so oneach of these freedons
being subject to such restrictions as mght properly be
imposed by «cls. (2) to (6) of Art. 19 as mght be

appropriate in the context. It is one thing to interpret
each of the freedonms guaranteed by the several Articles in
Part 11l a fair and liberal sense, it is quite another to

read which guaranteed right as involving or including
"Concomitant rights necessary to achieve the object which
m ght be supposed-to under lie the grant of each of those
rights, for that construction would, by a series of ever
expanding  concentric circles in_ the shape of rights.

concomtant to concomtant rights.and so on, lead to an
al nost grotesque result.

There is no doubt that in the context of the principles
underlying the Constitution and the manner in which its Part
[1l has been franed the
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guarantees enbodied in it are to be interpreted in a libera

way o) as to subserve the purpose for whi ch t he
constitution-makers intended them and not in any pedantic or
narrow sense, but this however does not inply that the Court
is at liberty to give an unnatural and artificial nmeaning to
the- expressions used based on ideol ogical considerations.

Besides it nay be pointed out that both under the Trade
Unions act as well as under the Industrial Disputes Act the
expressions ‘union signifies not merely a union of ' workers
but includes al so unions of enployers.” If the fulfilment of
every object for which an union of workmen was fornmed were
held to be a guaranteed right, it would logically follow
that a simlar content ought to be given to the sane freedom
when applied to an union of enployers which would result in
an absurdity. W are pointing this out - not  as any
conclusive answer, but to indicate that the theory  of
| earned Counsel that a right to, form unions guaranteed by
sub-cl. (c¢) of ol.(1) of Art. 19 carries wth it a
fundanental right in the union so fornmed to achieve every
object for which it was formed with the |egal ~consequence
that any legislation not falling within el. (4) of Art. 19
which mght in any way hanmper the fulfilnent of those
obj ects, should be decl ared unconstitutional and void under
Art, 13 of the Constitution, is not a proposition  which
could be accepted as correct.

Besides the qualification subject to which the right ' under
sub-cl. (c) is guaranteed, viz., the contents of el. (4) of
Art. 19 throw considerable Iight upon the scope of the
freedom for the significance and contents of the grants  of

the Constitution are beat understood and read in the [light
of the restrictions inposed. If the right guaranteed
included not nerely that which. would flow on a litera

reading of the Article, but every right which is necessary
in order that the association brought into existence fulfils
every object for which it is fornmed, the qualifications
therefor, would be not nerely those in cl.(4) of Art, 19,
but woul d be. nore numerous and
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very different, restrictions which bore upon and took into
account the several fields in which associations or wunions
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of ~citizens, mght legitimtely engage thensel ves. Merel y
by way of illustration we mght point out that |earned
Counsel admitted that though the freedom guaranteed to
wor kimen to form labour wunions carried wth it t he
concomtant right to collective bargaining together with the
right to strike, still the provision in the Industria
Di sputes Act forbidding strikes in the protected industries
as well as in the event of a reference of the dispute to

adj udi cation under s. 10 of the Industrial Disputes Act was
conceded to be a reasonable restriction on the right
guaranteed by sub-cl.(c) of cl.(1) of Art. 19. It would be
seen that if the right to strike were by inplication a right
guaranteed by sub-cl. (¢) of cl. (1) of Art. 19 then the
restriction on that right in the interests of the genera
public, viz., of national econony while perfectly legitimte
if tested by the criteriainel. (6) of Art. 19, might not
be capable of being sustained as a reasonable restriction
i nposed” for reasons of norality or public order. On the
construction of the Article, therefore, apart from the
authorities” to which we shall refer presently, we have
reached the conclusion” that even a very l'i bera
interpretation of sub-cl. (c) of cl. (1) of Art. 19 cannot
lead to the conclusion that the trade wunions have a
guaranteed right to an effective collective bargaining or to
strike, either as part of collective bar gai ni ng or
ot herw se. The right to strike or the right to declare a
| ook-out nmay be controlled or restricted by appropriate
i ndustrial |egislation, And the validity of such |egislation
woul d have to be tested not with reference to the criteria
laid down incl.(4) of Art. 19-but by totally different
consi derati ons.
We shall now proceed to consider the authorities, relied ion
by the learned Counsel in support of “this theory of
"Concomitant right" to collective bargaining guaranteed to
[ abour unions. first as regards the decisions of this 'Court
on whi ch | earned
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Counsel relied Romesh Thappar v. The State of Madras(1)Was
the wearliest case referred to; and learned counsel ~placed
reliance in particular on the following passage in the
j udgrment of the | earned Chief Justice
"Turning now to the nerits, there can be no
doubt that freedom of speech and expression
i ncl udes freedom of propagation of ideas, ~and
that freedom is ensured by ~the freedom of

circul ation. "Liberty of circulation is as
essential to that freedomas the Iliberty of
publication. |ndeed, w thout circulation the
publication would be of little wvalue : Ex

parte Jackson, 96 U.S. 727".
Based on this, |earned Counsel subnmitted that if the phrase
"freedom of speech and expression’ in sub-cl. (a) of el. (1)
of Art. 19 were given this liberal construction so ‘as to
ef fectuate the object for which the freedom was conferred, a
simlar construction ought to be adopted of the content  of
the freedom guaranteed by sub-cl. (c) of el. (1) of Art. 19.
We are, however, unable to discern any anal ogy between the
two cases. It is obvious that "freedom of speech" nmeans
freedomto speak so as to be heard by others, and therefore
to convey one’s ideas to others. Simlarly the very idea of
freedom of expression necessarily connotes that what one has
a right to express nay be communicated to others. Unl ess
therefore the freedom guaranteed by sub-cl.(a) of el. (1) of
Art. 19 were read as confined to the right to speak to
oneself or to express his ideas to hinmself, which obviously
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they could not nean, the guaranteed freedom would nean
freedomto address others, and of conveying to others one’'s
i deas by printed word, viz., freedomof circulation. W do
not see, therefore, any anal ogy between the case which was
considered by this Court in Romesh Thappar’s (1) case and
the one before us.
(1) 1950 S.C R 594 In A
294
The observations in the judgnment of Bhagwati, J. in Express
New, , ?, papers (Private) Ltd. v. Union of India(l) on which
Counsel relied, in regard to the content of the 'freedom of
speech and expression that they "include within its scope
the freedom of the press", for the press with the printed
word is nmerely the nmechanismby which the freedom is
exerci sed do Dot really carry the matter any * further
W were next referred to the observations of Das C J. in
the advisory opinion Re'the Kerala Education The question,
whi ch was bei ng considered in the passage,relied on, related
to the scope and content of cl. (1) of Art. 30 which guaran-
tees toall mnorities a right to establish and adm nister
educational institutions ~of their —choice. The question
debat ed before this Court was, whether the provision in the-
Keral a Education Bill ~whi ch denied recognition by Governmnent
to educational institutions run by mnorities contravened
this freedomguaranteed to them? Dealing with this Das C
J. said :

"Wthout recognition, ~therefore, the edu-

cational institutions ~established or to be
est ablii shed by the mnority communities cannot
fulfil ~the real objects of their choice and

the rights under Art. 30(1) cannot be
ef fectively exercised. The right to establish
educational institutions of their choice nust,
therefore, mean the right to establish rea
institutions which would effectively serve the
needs of their comunity and the scholars who
resort to their  educational insti'tutions.
There is, no doubt, no such thi ng as
fundanental right to recognition by the State
but to deny recognition to the educationa
institutions except upon termnms tantamount to
the surrender of their constitutional right of
adm ni stration of the educational institutions
of their choice is
(1) 1959 S.C.R 12. (2) 1959 S.C.R 995.
295
in truth and in effect to deprive them of
their rights under Art. 30 (1).19
W do not consider that these observations  and this
construction of el. (1) of Art. 30 assist |earned Counsel in
his subnission as regards the theory of concomitant rights
flowing fromthe freedom guaranteed by sub-cl. (c¢) ‘of cl
(1) of Art. 19. The observations of the |earned Chief
Justice and the conclusions drawn are in relation to the
construction of Art. 30 and cannot be divorced from the
cont ext . They do not purport to lay down any general rule
of construction for the freedons guaranteed under the
several sub-heads of cl. (1) of Art. 19, and, indeed, what
we have pointed out earlier should suffice to indicate the
impossibility of upholding any such construction of the
freedons guaranteed by the latter Article.
Learned Counsel also referred us to certain passages in two
judgrments of the Suprenme Court of the United States
Nati onal Association for the advancenment of colored people
v. Al abamm, (1)and Bates v. Little Rock(2)in which the Court
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held that, freedom of speech and assenbly which were
fundanental rights guaranteed by the Constitution would be
abrogated or inproperly encroached wupon by |Ilegislation
"whi ch compell ed the disclosure to public authorities of the
menbership rolls. In the two decisions the facts were that
the associations in question were for the protection of
coloured persons and the requirenent of disclosure of the
nanes of menbers was inserted in the |aw for the purpose of
putting a pressure upon these associations so as to di ssuade
people fromjoining them The argunent of |earned Counse
bef ore us was based on the dicta in these two deci sions that
the | right to forman association which followed by reason
of the due process’ clause in the 14th anendnent carried
with it the right to ensure that the associations were able
to nmmintain thenselves as associations. 1In the two (1) 2
Law. Ed. Second 1488. (2) 4 Law. Ed. Second 480.

296

decisions referred to, the |earned Judges of the Supremne
Court 'of 'the United States were not construing the content
of a provision on the lines of “Art. 19(1)(c), for in
Anerica, the right of association is not any specifically

guar ant eed right, but~ has been derived by judicia
interpretation of the due process clause of the 14th
Amendnent . But apart from this the legislation there

i mpugned was one which directly affected the formation of
the association and i'n that sense nay be hit by the terns of
sub-cl.(c) of «cl.(1) of Art. 19 if statutes with simlar
purpose were enacted in India. The decisions cited are no
authority for the second step inthe argunent for which they
were cited.

Learned Counsel also referred us to two other decisions of
the Suprenme Court of the United States in which the right of
enpl oyees to self-organization, to form join and ' assist
| abour organisations and to bargain collectively | through
representatives of their own choice and to engage in
concerted Activities for the purpose of col l ective
bargaining or other nutual aid has been referred to as "a
fundanental right" (vide National Labor Relations Board V.
Jones and Laughlin Steel Corporation and ors., (1) and
Amal gamated Utility Wrkers v.. Consolidated Edi son ~ Conmpany
of New York) (2). W do not consider the inference sought
to be drawn well-founded. What the | earned Judges of the
Supreme Court were referring to as a fundanental right was
not wth reference to a fundanmental right as recogni zed  or
guaranteed by the Constitution, but in the senseof a right
of the unions which enacted | aw. recognized or respected,
and as other decisions of the United states’ Suprene Court
show, was subject to regulation by the |egislature(3). We
have, therefore, reached the conclusion that  the  right
guaranteed. by sub-cl.(c) of cl.(1) of Art. 19 does not
carry with it a conconitant right

(1) 81 Law. Ed. 893, 909.

(2) 84 Law. Ed. 738, 741.

Vide Waver Constitutional Law and its Administration (1
946) p. 505, referring to Dorchy v., Kansas 272 U. S. 306

71 L. Ed. 2A8 "Neither he common |aw nor the 14th Amendment
confers the absolute right to strike."
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that the wunions formed for protecting the interests of
| abour shall achi eve the purpose for which they were brought
into exi stence, such that any interference, to such

achi evenent by- t he law  of t he | and woul d be
unconstitutional unless the same could be justified as in
the interests of public order or norality. In our opinion

the right guaranteed under sub-cl. (c) of el. (1.) of Art.
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19 extends to the formation of an association and insofar as
the activities of the association are concerned or as
regards the steps which the union nmght take to achieve the
purpose of its creation, they are subject to such laws as
m ght be framed and that the validity of such laws is not to
be tested by reference to the criteria to be found in cl
(4) of Art. 19 of the Constitution.

Inthis viewit is not necessary to consider the other steps
in. the argunment of |earned Counsel all of which proceed
upon the correctness of the step which we have just now
di sposed of. Nevert hel ess we consider it proper to dea
with the submission that the inpugned legislation (a)
withdraws an essential  part of the dispute between the
parties fromthe jurisdiction of an inpartial adjudicator
and vests the sanme in the Reserve Bank of India which is a
bi ased body ; and (b) that the adjudicator is left wthout
proper materials to discharge his duties by w thdraw ng the,
proper material s fromhis cognizance.

A conplaint that ~the inpugned provision wthdraws the
di spute fromthe adjudication of an.inpartial arbitrator and
| eaves it to the decision of another body is an obvious
overstatenent of the position. The dispute between the
parties in relation either to wages, bonus or ot her
ameni ties or perquisites which involve financial obligations
on the part of the enployer remmin even after the inpugned
provision was enacted, with the adjudicator and he alone
determines the rights of the parties subject to t he
provi si ons of the Industrial law or ot her rel evant
| egislation, and the relief which he could award to the
enpl oyees remains

298

the sane. The adjudi cator alone determines’ the capacity of
the industry to pay or to bear the enhanced cost. The only
result of s. 34 Ais that in regard to two itmes, viz.,
secret reserves and the provision made by banks "for bad and
doubt f ul debts and other necessary provi si ons’", the
reasonabl e quantum whi ch woul d be ‘avail abl e for being taken
into account by the adjudicator would be estimted and
determned by an expert body which is a governnenta
authority or practically a departnment of CGovernnent, viz.,
the Reserve Bank of India which is entrusted by law wth
duty of mamintaining the credit structure of the country.
From what we have 'stated earlier as the genesis of the

| egi sl ation now inpugned, it would be apparent that
Government had to effect a reconciliation between two
conflicting interests : one was the need to preserve and

mai ntain the delicate fabric of the credit structure of the
country by strengthening the real as well as ‘the apparent
credit worthiness of banks operating in the country. 1t was
really this principle which is vital to the economc |life of
the conmunity that has been responsible for the changes that
have been made from 1927 onwards as regards the form of
bal ancesheet and of the Profit & Loss accounts of banking
conpani es as di stingui shed fromother trading and industria

or gani zati ons. There was urgent need to protect from
di scl osure certain of the itens of appropriation by banks in
order to preserve themas credit institutions. On the other
hand, there was the need-an equally urgent need for enabling
the workers in these institutions not to be denied a proper
wage and ot her enol unments and proper conditions of service.

the question was how far information which in the interests
of national econony the banks were entitled to withhold from
their shareholders and the general public, was to be nade
avail able for deternmining the capacity of the banks to pay
their enpl oyees. It was in these Circunstances that the
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i mpugned | egi sl ati on was
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enacted which while preserving industrial adjudication in
respect of disputes between the banks and their enployees,
entrusted the duty of determ ning the surplus reserve which
could be taken into account as part of the assets for

determ ning capacity to pay, to the Reserve Bank. Thus
under st ood there does not appear to be anything unreasonabl e
in the solution which the | inmpugned |egislation has
ef f ect ed.

We do not also consider that there is any substance in the
conplaint that the Reserve Bank of India is a biased body.
If it was not the Reserve Bank of India, the only other
authority that could be entrusted with the function would be
the Finance Mnistry of the Governnent of India and that
department woul d necessarily be guided by the Reserve Bank
having regard to the intimte know edge which the Reserve
Bank has of the banking structure of the country as a whole
and of the affairs of each bank in particular. In the
circunstance therefore it matters lLittle fromthe point of
view of the. present argunment whether it is the Finance
Mnistry that was vested with the power to deternmine the
matters set up in s. 34-A or whether it is the Reserve Bank
that does so, as under the inmpugned enactnent.

Lear ned Counsel made a further subm ssion that the inpugned
enact ment was a piece of colourable |egislation and that the
purported objective of securing secrecy fromdisclosure was
really a device adopted for depressing wages and for denying
to worknen enployed in banks their legitimte rights. It
was urged that the preanble to the anending Act sought to
nmake out that the real purpose behind the |egislation was
the ensuring of secrecy fromdisclosure of the reserves held
by the banks and of the bad and doubtful debts which arose
in the course of business and the provision made for ' these
| osses and proceeded on the ratio that such di scl osure woul d
hurt the credit of the
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banks which would have repercussions not nerely on the
i ndi vidual bank but also on the banking structure of the
country as a whole. This, it was subnmitted, was not the
real but only the col ourabl e object and purpose -underlying
the legislation. In this connection it was stressed that s.
21 of the Industrial Disputes Act and r. 30 of the
Industrial Disputes Rules had nmade ample provision for
securing secrecy to the affairs of every concern in regard
to which disclosure would not be in public interest.” W are
satisfied that this subnission has no basis in~ fact and
besi des even if nade out does not affect the validity of the
| egi sl ati on. As we have pointed out already, the inpugned
legislation nmerely carries out to its logical conclusion the
effect of the changes in the formof the bal ance-sheet and
Profit and Loss accounts of Banks which starting in 1927
culmnated in the notification dated Decenber 22, 1951 under
s. 29 (4) of the Banking Compani es Act amending the Forns
appended to that Act. |If the construction of the "right to
form unions" under sub-cl. (c) of cl.(1) of Art. 19 put
forward by | earned Counsel for inpugning the validity of the
enactment is negatived, then subject to the point about Art.
14 which we shall exam ne presently, |egislative conpetence
being conceded there could be no legal objection to its
validity. oj ections based on col ourable | egislation have
rel evance only in situations when the power of t he
legislature is restricted to particular topics, and an
attenpt is made to escape legal fetters inmposed on its
powers by resorting to fornms of legislation calculated to
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mask the real subject-matter. No such problemexists in the
present case and it is commbn ground that once t he

| egi sl ation passes the test of t he f undanent a
rights,guaranteed by Part II1l, legislative conpetence not
being in dispute, its. wvalidity is beyond cavil. The

guesti on whether the secrecy assured by s. 21 of Industria
Disputes Act is or is not sufficient to protect the
interests of | the Banks, is a natter of |egislative policy
and is for Parlianent
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al one-and even the fact that the Court could be persuaded
that the existing lawis sufficient would be no ground for
i nvalidating-the "inpugned |legislation. Wen the end which
the legislature reeks to achieve, viz ., secrecy is
conpetent, the enquiry as to ultra vires stops. Whet her
| ess than what was done mni ght have been enough, whether nore
drastic provisionwas nmade than occasi on demanded, whet her
the same  purposes coul d have been achieved by provisions
differently framed or by other neans, these are wholly
irrelevant ~considerations for testing the validity of the
| aw. They do not touch or concern the anbit of the power
but only the manner of its exercise, and once the provisions
of Part 11l of the Constitution are out of the way, the
validity of the |legislation is not open to chall enge.
The next point urged was that the inpugned provision was in
violation of Art. 14; though the several '|earned Counse
who. appeared in support of the case of the workers were not
all agreed as to the precise grounds upon which it could be
hel d that the inpugned provisionviolated Art. 14.
It was first submitted that the provision was rendered
i nval id because it vested an arbitrary power in. banks which
were parties to a dispute under the Industrial Disputes Act,
to claimor not to claimthe privilege of not producing the
documents and that no criterion had beenindicated as to the
Circunst ances in which Banks coul'd decide to make the claim
But this, however, is answered by the provision itself which
runs
"When the banking conpany, clainms that/ such
document, statement  of information is’ of a
confidential nature and: that the production
or inspection of such docunment...... woul d
involve disclosure of’. information relating
to the matters set not-the. matters set out in
sub-cl auses (a) and (b)"
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It was also submitted that sub-cl. (b) of sub-s. (1) was
vague, in that a reference was nmade to "provision made for
bad and doubtful debts and other wusual or necessary
provi si ons". W do not see any substance in this  point
either, because these words are taken fromthe form / under
the Banking Conpanies Act and their nmeaning is “clear in
banking circles. In fact, in the application which the
enpl oyee associ ati ons made before the adjudicator to direct
the production of information and docunents fromthe banks
this phrase was used and it is apparent that even the Bank
Enpl oyees’ Associ ations understood it as having a definite
connot at i on.
It was next subnitted on behalf of some of the interveners
that s. 34A(1) and (2) violated Art. 14 in that the
classification contained in it was inmpermssible as not
being based on rational grounds. It was said (1) that the
protection agai nst a di scl osure appl i ed only to
adj udi cations wunder the industrial D sputes Act and not to
other adjudications ; (2) that it applied only to certain
banki ng conpani es and not to all banking conpanies; and (3)
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that by reason of s. 34A (2) the provisions of the inpugned
enactment were applied in a discrimnatory manner to al
banks other than the Reserve Bank. The first two points
cover the same ground and arise out of the fact that the.
i mpugned provision by its 3rd sub-section defines a "banking
conpany” referred to init and to which its provisions
apply, as neaning a ""Banki ng Conmpany" under the Industria
Di sputes Act, 1947. The Industrial Disputes Act defines a
"Banki ng Conpany" in s. 2(b) as follows:
"Banki ng Company neans a banking conpany as
defined in S. 5 of the Banki ng Conpani es Act,
1949, having branches or other establishnents
in nmore than one State and includes the State
Bank of India and the Reserve Bank of India."
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It would thus be seen that though the Banki ng Conpani es Act
applied to every-banking conpany it is only those banks
whose operations extended beyond one State were brought
within the scope, of the definitions of a "banking conmpany"
under the Industrial Disputes Act. The result of that was
t hat Banking Conpani es not-havi ng branches in nore than one
State would be an industry soas to be within the Industria
Di sputes Act but not ,’a banking conpany" wthin its
definition. In the circumnmstances | earned Counsel is right
in his submssion that such banking conpanies as are not
within the definition of "a banking -conpany" under the
Industrial Disputes Act would not beentitled to claim the
protection fromdi sclosure conferred on "banking conpanies”
by the inpugned provision. This, however, is no ground for
holding the legislation invalid: In the first place, the
conpl aint of discrimnation is not by the banks who are not
on the terns of s. 3dA entitled to the protection from
di scl osure of their reserves etc. Secondly it is ' comon
ground that 95 % of the banking business in this country is
in the hands of Banks which are, within the definition of
"banki ng conpani es" under s. 2(b) (b) of the Industria
D sputes Act. Besides, these banks, enploy over 80,000 out
of the 90,000 bank-enployees. ‘In the circunstances and
seeing that the injury to the credit structure will only be
by the disclosure of the reserves etc., of the banks of this
class, there is sufficient rational connection and basis for
classification to justify the differentiation. The fact
that the | egislation does not cover every banki ng conpany is
therefore no ground for holding the provision to be
discrimnatory within Art. 14.
The last point about the exclusion, of the Reserve Bank of
India from the operation of s. 34A (2) has also no
substance. in the very nature of things and on the schenme of
the provision the Reserve Bank could not but be excluded
fromsub-s. (3) of the inpugned provision. In determ ning
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what reserves could properly be taken into account, the
Reserve Bank woul d be di schargi ng not any quasi judicial but
only an admnistrative function, determning this matter
with reference to uniform business principles and it
therefore appears to us that. there is no inpropriety inits
findings being final even in regard to itself. A subm ssion
on sinmilar lines about bias was also made in relation to the
i mpact of the inpugned provision insofar as it related to
the industrial dispute between the State Bank of India and
its enployees. It was pointed out to us that the Reserve
Bank of India owned practically the entirety of t he
sharecapital of the State Bank of India, with the result
that the Reserve Bank was pecuniarily and vitally interested
in supporting the State Bank as against the latter’s
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enpl oyees in any industrial dispute and that the elenent of
bias which the situation involved would invalidate the
i mpugned provision. W consider this argument wthout
force. |If, as we have held, the inpugned provision is valid
and does not violate any of the freedons guaranteed by Part
[1l of the Constitution in regard to the enployees of the
Reserve Bank, the challenge to the inpugned provision cannot
obvi ously be successful in the case of the enployees of the
St at e Bank

As we have stated earlier, though the argunments before us
ranged on a very wde ground, we have not thought it
necessary to deal with all of them because in view of our
conclusions on the crucial points in the case the others
which were subject of debate before us did not arise for
consi derati on.

The appeal fails and is dismissed with costs. The petitions
also fail and are dismi ssed with costs. (one hearing fee)
Appeal -and Petitions di sm ssed.
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