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PETI TI ONER:
| ON EXCHANGE (1 NDI A) LTD.

Vs.
RESPONDENT:
COLLECTOR OF CENTRAL EXCI SE, BARGCDA.
DATE OF JUDGVENT: 02/ 08/ 1999
BENCH

K. VENKATASWAM . & M JAGANNADHA RAQ, J.

JUDGVENT:

M JAGANNADHA RAO, J.

The appellant-in these two appeals is the same
and the issues arising in both appeals are also the
sane. C'vil = Appeal No. 2110 of 1988 is filed
against the order of the CEGAT(Del hi) dat ed
2.2.1988 while Civil Appeal No. 2006 of 1997 is
filed against the order of the CEGAT(Del hi) dated
27. 2. 1992. In Cvil Appeal No. 2110 of 1988,
the facts are as fol lows:

The appell ant manufactures |on-Exchanges and
an internmediate product called D.V.B. beads is
consunmed in the course of the manufacture of the
| on Exchanges.

The di spute was confined to the question as to
whet her exci se duty  was | evi abl e on the
i nternedi ate product. Three points arose before
the CEGAT. The first was in relation to  whether
the said internediate products were goods which
were marketable, the second was whether they fel
within the «classification in the relevant tariff
item No.15A(1)(ii) and the third related to
[imtation. On the third point, all " the three
menbers were agreed that the demand for duty could
not exceed six nonths preceding the show cause
noti ce. But on the first and second points there
was difference of opinion. One of the nenbers Sr
V.P.@ulati held that the di sputed goods/ were
distinct itenms as conpared to the end product and
that they were marketable goods inasmuch ‘as the
affidavits produced by the appel lant to t he
contrary were not acceptable. He also held that
unl ess the goods were proved by the Revenue to  be
plastic materials or resins, they could not be
brought under itemno. 15A(1)(ii) and the matter
required a remand to the Coll ector(Appeals) on that
guesti on. The other two nembers (Sri S.D.Jha and
Sri Harish Chander) observed that they had sone
reservations as to the evidence produced by the
appel | ant to prove that the beads were not
marketable. On the question of marketability, they
held that once these beads fell in the entry
15A(1)(ii), their marketability was to be treated
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as no longer in question. As to the QA
classification, they felt no remand was necessary.
The internedi ate product squarely fell within entry
15A(1) (ii). They therefore dism ssed the appea

subj ect however to the slight nodification as to
the period of limtation on which point they were
in agreement with Sri V.P.Gulati. Agai nst the
di smissal of the appeal in the nanner as stated
above, the appellant has preferred this appeal

In the connected Civil Appeal No.2006 of 1997,
the position was that the appellant contended
before the CEGAT that tariff item No.15A(1)(ii) was
not applicable and also that the first appellate
authority had not gone into the marketability of
the intermediate product as the said authority did
not notice the evidence produced by the appell ant.
Even so, the Tribunal felt that its judgnent dated
2.2.1988 (which is under appeal in Cvil Appeal No.
2110 —of 1988) was in point and covered the case
against the appellant. (No question of limtation
arose in this case). Follow ng that judgnent, the
appeal was di smssed.

In these appeals, we have
heard the |earned senior counsel for the appell ant
Sri Joseph Vel l apal |y and the | earned counsel for
the departnent, Sri M Gauri shankar Mirthy.

W are of the opinion that in view of the
judgrments of this Court in Mti _Laminates Pvt.
Ltd. & Gthers versus Collector of Central Excise,
Ahrmedabad [1995 (3) SCC 23] which has been re-
affirmed in Union of India & Another versus Delh
Cloth & General MIls co. Ltd. & Another [1997
(5) SCC 767], the reasoning of the majority Menbers
that specification in the tariff is ‘proof of
marketability, cannot be accepted. The evidence as
to marketability that the Revenue may produce is,
in our opinion, to be separately gone into .in
conjunction with other evidence that is produced by
the assessee. |In the present case, the two nmenbers
who have gone nerely by the specification, have not
gone into the evidence produced by the parties on

the question of rmarketability. Hence ~on that
guestion, the matter has to be renmitted to the
Tri bunal . On the other guestion relating to

whet her the internediate product falls within the
tariff item 15A(1)(ii) or not, one of the nenbers
has directed a remand while the reasoni ng-given by
the other tw nenbers is rather cryptic and not
el abor at e. We, therefore, think that even on this
point as to whether the beads fall within tariff
entry 15A(1)(ii), the matters have to be remtted
to the Tribunal

We, accordingly, set aside the judgnents of
the Tribunal in both cases and remt the matters to
the Tri bunal both on the question as to
marketability of the internediate products and al so
on the question whether they fall wthin tariff
item 15A(1)(ii). So far as the question of
[imtation in Civil Appeal No. 2110 of 1988 is
concerned, the unani nous finding of the CEGAT shal
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stand confirmed. The appeals are all owed as stated
above. There will be no order as to costs.




