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An order of detention under Section 3 (1)(i) of the Conservation

of Foreign Exchange and Prevention of Smuggling Activities Act, 1974 (in
short the 'Act’) was passed on 26.4.2000 by the Secretary to Gover nnent
of Tam | Nadu, Public (Law and Order) Department. As a consequence of
such mittinmus, Sm. Ratnamala (hereinafter referred to as 'the detenue’)
was interned in Special Jail for Wmen, Vellore. In the grounds of
detention it was, inter-alia, stated that on26.2.2000 she was found to
be in possession of huge quantity of contraband articles. On her

personal search as well as search of her baggages it was found that she
was carrying gold in addition to the other articles like cellular phones
etc. without any valid perm ssion or docunents for inportation of goods
and she was attenpting to smuggle these articles by concealing themin
emergency | anp and by wearing crude-gold on her person and there was no
decl arati on made. The articles were seized under the provision of
Custons Act, 1962 (in short the "Custons Act’) read with Foreign Trade
(Devel oprment and Regul ation) Act, 1992. The detenu nmade vol untary
statements on 26.2.2000 whi ch were recorded under Section 108 of the
Customs Act. The order of detention was passed purportedly with an idea
of preventing her fromcarrying out snmuggling activities in future. On
11.5. 2000 the respondent who is the detenu' s father addressed a
representation on behalf of his daughter to the President of |ndia. Four
days thereafter i.e. on 15.5.2000 a habeas corpus petition was filed

bef ore the Madras H gh Court chall engi ng the detention order. \Wen the
matter was listed on 8.6.2000 notice was issued. It had been indicated
in the wit petition filed by the respondent that a representation by
regi stered post was sent to the State of Tam | Nadu and anot her was sent
to the Union of India represented by Secretary to Governnment, Mnistry
of Finance (Department of Revenue) by speed post. They were the two
respondents in the wit petition. A grievance was made in the wit
petition that the said respondents were duty bound to explain to the
Court that the representati on had been consi dered w t hout any delay and
in accordance with the constitutional requirenments. It was al so

i ndi cated that though in the representation a request was nade to supply
various docunments and details, nothing had in fact been furnished. The
delay and the failure indicated above constituted violation of
constitutional safeguards. It was brought to the notice of the High
Court by the respondents before it that there was no representati on made
as clained when the natter was taken up on 28.9.2000. Only three grounds
were urged by the present respondent before the High Court. It was first
contended that there was no naterial to support the conclusion that the
detenu is a remand prisoner as was contended by the present appellant.
Secondly, the material s/docunents furnished to the detenu were illegible
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and this disabled the detenu from nmaking an effective representation
resulting in violation of the protection guaranteed under Article 22(5)
of the Constitution of India, 1950 (in short 'the Constitution’).
Finally, it was contended that the docunents supplied were illegible
and, therefore, the detention order was vitiated and there was no
necessity of going into the question whether the documents were relied
upon or material docunents or otherw se. The Hi gh Court did not find any
nerit in the aforesaid three contentions and since no other point was
pressed, the wit petition was dismissed. An application for review was
filed on 8.12.2000. Notice was issued in the review application. For the
first tine it was stated by the respondent in the review petition that
in fact no representation was filed before the concerned State
Governnment i.e. State of Tam | Nadu or the Union of India. In fact the
representati on was nade to the President of India. The Court considered
the periods spent fromthe date the representati on reached the

President’s Secretariat titl its final disposal, and held that there
was an unexpl ai ned del ay fromthe stage of dispatch fromthe President’s
Secretariat till it reached the Government of Tam | Nadu and the Union

of India. This according to the H gh Court constituted violation of the
i nperative requi renent of dealing with the representation wth utnost
expedi tion. Accordingly, the order of detention was quashed.

In the present appeal ‘the Union of India has raised several issues

whi ch need to be careful l'y considered. Firstly it is subnmtted that in
the order (grounds) of ‘detention it was specifically indicated to the
detenu that she had a right to make a representation to the detaining
authority/ State Governnent and al so to the Governnent of India, if she
so desired, in witing against the order under which she was kept in
detention. It was also indicated that in case she wanted to make a
representati on the sane was to be addressed to the Secretary to the
Government of Tam | Nadu, Public (Law and Order) Departnent,
Secretariat, Chennai or to the Governnent of India, Mnistry of Finance,
Depart ment of Revenue, (COFEPCSA Unit), Central Economic Intelligence
Bureau, New Del hi, as the case nmay be, and it shoul d be forwarded

t hrough Superintendent of Prison, Special Prison for Wonen, Vellore in
whi ch she was confi ned.

Strangely, the representati on was not nade to the authorities

clearly indicated in the order (grounds) of detention. For the first
time in review petition a stand was taken that representation was filed
before the President of India, though in the wit petitionit was stated
representati ons were nmade to the Governnent of Tami| Nadu as well as to
the Union of India. This clearly constituted a suppression of fact and
the H gh Court was not approached with clean hands and fraud was
practised. Secondly, it was not open to the H gh Court to substitute its
original order by a fresh order which is inpermssible in a review
application particularly on such grounds. Thirdly, the H gh Court having
accepted that there was no delay in dealing with the representati on by
the State Governnment and the Union of India after it reached them it
ought not to have held that there was unexpl ained delay in dealing with
the representation. A person should not be allowed to take advantage of
the concern shown by the courts to protect personal liberty resorting to
dubi ous and fraudul ent nmethods to gai n undeserved benefits by 'such
mani pul ati ons. He should not be permitted to gain any advantage from
such acts. It was further submitted that renegades who disturb peace and
tranquility of citizens are like termtes which corrode financia
stability of the country with vicious designs file petitions full of

fal sehood and at tines approach this Court under Article 32 even without
approaching the jurisdictional H gh Court. It was in essence subnitted
that prerogative wits should not be issued in such cases to encourage
the deceiters from gai ni ng any advant age.

In response, |earned counsel for the respondent submitted that the
detenu was really arrested on 27.2.2000 and the order of detention was
passed after two nmonths i.e. on 26.4.2000 and the Hi gh Court’s order on




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 3 of

9

review is dated 13.2.2001. Therefore, the detenu has undergone the
detention for about the whole period. On that score alone, the appea

has practically becone infructuous and no deci sion should be rendered on
academ c issues. It was submitted with enphasis that representation to
the President of India was sufficient and nerely because the
representati on was not sent to any of the indicated authorities that
cannot alter the position in |aw

It was further submitted that detenu was already in custody and on
presunption and surmi ses that she may be rel eased on bail the order of
detention was passed w t hout proper application of m nd regarding her
i ncarceration in custody.

Though techni cal I'y speaking the detenu has suffered detention for
al nost the whol e period for which she was directed to detained, yet
consi dering the several inportant issues which have been raised by the
parties we think it appropriate to deal with them

The writ of habeas corpus called by Bl ackstone as the great and
efficacious wit inall manner of illegal confinenment, really represents
anot her aspect of due process of law. As early as 1839 it was proclai nmed
by Lord Denman-that it had been for ages effectual to an extent never
known in any other country. Lord Halsbury L.C. stated in Cox v. Hakes,
(1890) 15 AC 506, that the right to an instant determ nation as to the

| awf ul ness of an exi'sting inprisonnent is the substantial right made
available by this wit. Article 22 of the Constitution confers four
fundanental rights on every person, except in two cases nentioned in
Clause (3), as essential requirenments and safeguards to be foll owed when
it is necessary to deprive any person, for any cause whatsoever and for,
however brief a period of his personal liberty by placing himunder
arrest or keeping himin detention. Those are (i) to be inforned, as
soon as may be, of grounds of such arrest; (ii) not to be denied the
right to consult and to be defended by a | egal practitioner of his
choice; (iii) to be produced before the nearest Magistrate within a
peri od of twenty-four hours of such arrest excluding the tine necessary
for the journey fromthe place of arrest to the Court of the Magistrate,
(iv) not to be detained in custody beyond the said period of twenty-four
hours wi thout the authority of a Magistrate, Causes (1) and (2) contain
the guarantee of the four fundanmental rights enunerated above, C ause
(3) contains two exceptions and provides that the constitutiona
guarantees do not apply to (a) enemy aliens, and (b) persons arrested or
det ai ned under any |aw providing for preventive detention. C auses (4)
and (7) are devoted to laying down certain fundanmental principles as to
preventi ve detention and guaranteeing certain fundanmental rights to
persons who are arrested under any law for preventive detention. The
fundanental rights guaranteed by C auses (4) to (7) to persons detained
under any |aw for preventive detention relate to the maxi num peri od of
detention, the provision of an Advisory Board to consider and report on
the sufficiency of the cause for detention and the right to have the
earliest opportunity of making a representation against the order of
detention. Preventive detention is an anticipatory neasure and does not
relate to an offence while the criminal proceedings-are to punish a
person for an offence conmitted by him They are not paralle

proceedi ngs. The object of the | aw of preventive detention is not
punitive but only preventive. It is resorted to when the Executive is
convinced on the materials avail able and placed before it that such
detention is necessary in order to prevent the person detained from
acting in a matter prejudicial to certain objects which are specified by
the law. The action of Executive in detaining a person being only
precautionary, the matter has necessarily to be left to the discretion

of the Executive Authority. It is not practicable to | ay down objective
rul es of conduct, the failure to conformto which alone should lead to
detention. In case of preventive detention of a citizen, Article 22(5)

of the Constitution enjoins the obligation of the appropriate Government
of the Detaining Authority to accord the detenu the earliest opportunity
to nake a representation and to consider that representati on speedily.
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The right to make a representation inplies right of making an effective
representation. It is the constitutional right of the detenu to get al
the ground on which the order has been nade. As has been said by

Benj ami n Cardozo, "A Constitution states or ought to state not rules

for the passing hour but the principles for an expanding future". The
concept of grounds used in the context of detention in Article 22(5) has
to receive an interpretation which will keep it nmeaningful in tune with
contenporary notions of the realities of the society, and the purposes
of the Act in the Iight of concepts of liberty; and fundanenta

freedons. Wile the expression "grounds" for that matter includes not
only concl usions of fact but also all the basic facts on which those
concl usi ons were founded; they are different fromsubsidiary facts or
further particulars of the basic facts. The detenu is entitled to obtain
particulars as to the grounds which will enable himto nake an effective
representati on agai nst the order of detention

It has been said that the history of liberty has largely been the

hi st ory of observance of procedural safeguards. The procedural sinews
strengt heni ng the substance of the right to nove the Court agai nst
executive invasion of personal |iberty and the due dispatch of judicia
busi ness touching violations of this great right is stressed in the
wor ds of Lord Denning as follows:

"Whenever one of the King' s Judges takes his seat,
there is one application which by long tradition has
priority over all other, Counsel has but to say: M
Lord, | have an application which concerns the
liberty of the subject and forthw th the Judge w ||
put all other matter aside and hearit. It may be an
application for a wit of habeas corpus, or an
application for bail but whatever formit takes, it
is heard first." (Freedom under the Law, Ham yn
Lectures, 1949).

The constitutional philosophy of personal liberty is an idealistic
view, the curtailnment of liberty for reasons of States’ security, public
order, disruption of national economc discipline etc. being envisaged
as a necessary evil to be adninistered under strict constitutiona
restrictions. In Snt. Ichhu Devi v. Union of India (AR 1980 SC 1983),
this judicial conmtnment was highlighted in the foll ow ng words:

"The Court has always regarded personal liberty as
the nost precious possession of nankind and- refused
to tolerate illegal detention, regardless of the
soci al cost involved in the rel ease of a possible
renegade”.

"This is an area where the Court has been nost

strict and scrupulous in ensuring observance with the
requi rement of the |aw and even where a requirenent
of the law is breached in the slightest measure, the
Court has not hesitated to strike down the order of
detention".

In Vijay Narain Singh v. State of Bihar (AIR 1984 SC 1334), Justice
Chi nnappa Reddy in his concurring majority view said:

Y | do not agree with the view that those who
are responsible for the national security or for the
mai nt enance of public order nust be the sol e Judges
of what the national security or public requires. It
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is too perilous a proposition. Qur Constitution does
not give as carte blanche to any organ of the State
to be the sole arbiter in such matter......

[ Page 1336 (of AIR)]

" There are two sentinels, one at either end.

The legislature is required to mark the | aw
circunscribing the limts within which persons may be
preventively detai ned and providing for safeguards
prescribed by the Constitution and the Courts are
required to exam ne, when demanded, whether there has
been any excessive detention, that is whether the
limts set by the Constitution and the |egislature
have been transgressed.....

In Hem Lall Bhandari v. State of Sikkim (AR 1987 SC 762 at page 766),
it was observed

"It is not permssible in matters relating to the
personal liberty and freedomof a citizen to take
either a liberal or agenerous view of the | apses on
the part of the officers..... "

So far as the pivotal question whether there was delay in disposa

of the representation is concerned, sane has to be considered in the
background of Article 22(5) of the Constitution. A constitutiona
protection is given to every detenu which mandates the grant of |iberty
to the detenu to make a representati on agai nst detention, as inperated
in Article 22(5) of the Constitution. It also inperates the authority to
whom the representation is addressed to deal with the same wth utnost
expedition. The representation is to be considered.in its right

per spective keeping in view the fact that the detention of the detenu is
based on subjective satisfaction of the authority concerned, and
infringenent of the constitutional right conferred under Article 22(5)

i nval i dates the detention order. Personal |iberty protected under
Article 21 is so sacrosanct and so high in the scale of constitutiona
values that it is the obligation of the detaining authority to show that
the inpugned detention neticul ously accords with the procedure
established by aw. The stringency and concern of the judicia
vigilance that is needed was aptly described in the follow ng words in
Thomas Pacham Dal es’ case: (1881 (6) QBD 376:

"Then cones the question upon the habeas corpus. It
is a general rule, which has always been acted upon
by the Courts of England, that if any person procures
the inprisonnment of another he nust take care to do
so by steps, all of which are entirely regular, and
that if he fails to follow every step in the process
with extreme regularity the Court will not allowthe
i mprisonnment to continue."

One of the points raised by the respondent was that detenu being
in custody, the anticipated and apprehended acts were practica
i mpossibilities.

So far as this question relating to procedure to be adopted in

case the detenu is already in custody is concerned, the matter has been
dealt with in several cases. Were detention orders are passed in
relation to persons who are already in Jail under sone other |aws, the
detaining authorities should apply their m nd and show their awareness
in this regard in the grounds of detention, the chances of rel ease of
such persons on bail. The necessity of keeping such persons in detention
under the preventive detention |aws has to be clearly indicated.
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Subsi sting custody of the detenu by itself does not invalidate an order
of his preventive detention, and decision in this regard nust depend on
the facts of the particular case. Preventive detention being necessary
to prevent the detenu fromacting in any manner prejudicial to the
security of the State or to the maintenance of public order or economc
stability, etc. ordinarily, it is not needed when detenu is already in
custody. The detaining authority nust showits awareness to the fact of
subsi sting custody of the detenu and take that factor into account while
maki ng the order. |f the detaining authority is reasonably satisfied on
cogent materials that there is likelihood of his release and in view of
hi s antecedent activities which are proximate in point of tinme, he nust
be detained in order to prevent himfromindul gi ng such prejudicia
activities the detention order can be validly nmade. Were the detention
order in respect of a person already in custody does not indicate that
the detenu was likely to be released on bail, the order would be
vitiated. (See N. Meera Rani v. Govt. of Tami| Nadu: (AR 1989 SC 2027:
Dhar mendra Suganchand v.-Uni on .of India: AIR 1990 SC 1196). The poi nt
was gone into detail in Kamarunnissa v. Union of India (AIR 1991 SC
1640). The principles were set out as follows. Even in the case of a
person in custody, a detention order can be validly passed (1) If the
aut hority passing the order is aware of the fact that he is actually in
custody; (2) if he has reasonto believe on the basis of reliable
material placed before him-(a) that there is a real possibility of his

rel ease on bail, and (b) that on being rel eased, he would in al
probability indulge inprejudicial activities, and (3) if it is felt
essential to detain himto prevent himfromso doing. |f an order is
passed after recording satisfaction in that regard, the order would be
valid. In the case at hand the order of detention and grounds of

det enti on show awar eness of custody and/or possibility of rel ease on
bai I .

Article 21 of the Constitution having declared that no person
shal |l be deprived of life and |iberty except in accordance with the
procedure established by law, a machinery was definitely needed to

exam ne the question of illegal detention with utnost pronptitude. The
wit of habeas corpus is a device of this nature. Blackstone called it
"the great and efficacious wit in all manner of illegal confinenent"

The writ has been described as a wit of right which is grantable ex
dobito justitae. Though a wit of right, it is not a'wit of course.
The applicant nust show a prinma facie case of -his unlawful detention
Once, however, he shows such a cause and the return is not-good and
sufficient, he is entitled to this wit as of right.

In case of preventive detention no offence is proved, nor any
charge is fornulated and the justification of such detention is
suspi cion or reasonability and there is no crimnal conviction which can
only be warranted by | egal evidence. Preventive justice requires an
action to be taken to prevent apprehended objectionable activities. (See
Rex v. Nallidev (1917 AC 260); M. Kubic Dariusz  v. Union of India and
others (AIR 1990 SC 605). But at the same tine, a person’s greatest of
human freedons, i.e., personal liberty is deprived, and, therefore, the
| aws of preventive detention are strictly construed, ‘and a neticul ous
conpliance with the procedural safeguard, however, technical is
mandat ory. The conpul sions of the prinordial need to maintain order in
soci ety, w thout which enjoynment of all rights, including the right of
personal liberty would |ose all their neanings, are the true
justifications for the | aws of preventive detention. This jurisdiction
has been described as a "jurisdiction of suspicion", and the
conpul sions to preserve the values of freedom of a denocratic society
and social order sonetinmes nmerit the curtailment of the individua
liberty. (See Ayya alias Ayub v. State of U P. and another (AR 1989 SC
364). To lose our country by a scrupul ous adherence to the witten | aw,
said Thomas Jafferson, would be to | ose the law, absurdly sacrificing
the end to the neans. No lawis an end itself and the curtail ment of
liberty for reasons of State’s security and national econonic discipline
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as a necessary evil has to be adm nistered under strict constitutiona
restrictions. No carte blanche is given to any organ of the State to be
the sole arbiter in such matters.

Conming to the question whether the representation to the President
of India neets with the requirement of lawit has to be noted that in
Raghavendra Singh v. Superintendent, District Jail, Kanpur and Os.
(1986 (1) SCC 650) and Rumana Begumyv. State of Andhra Pradesh and Anr.
(1993 Supp (2) SCC 341) it was held that a representation to the
President of India or the Governor, as the case may be, would anount to
representation to the Central CGovernnent and the State Governnent
respectively. Therefore, the representati on nade to the President of
India or the Governor would anbunt to representation to the Centra
Governnment and the State Governnent. But this cannot be allowed to
create a snokescreen by an unscrupul ous detenu to take the authorities
by surprise, acting surreptitiously or with ulterior notives. In the
present case, the order (grounds) of detention specifically indicated
the authority to whomthe representation was to be made. Such indication
is also part of the nove to facilitate an expeditious consideration of
the representations actual |l y nade.

The respondent does not appear to have conme with clean hands to

the Court. In the wit petition there was no nention that the
representati on was made to the President; instead it was specifically
stated in paragraph 23 that the representati on was nmade by registered
post to the first respondent on 11.5.2000 and a sinmilar representation
was made to the second respondent. Before the Hi gh Court in the wit
petition the first .and the second respondent were described as foll ows:

"1l. State of Tami| Nadu
Rep. By its Secretary,
CGovernment of Tami| Nadu,
Public (SC) Departnent,
Fort St. George,
Chennai, 600 009.

2. Uni on of India,
Rep. By its Secretary
M ni stry of Finance,
Depart ment of Revenue,
New Del hi . "

As noted supra, for the first tinme in the reviewapplication it
was di scl osed that the representation was nade to the President of |ndia
and no representation was nmade to the State of Tanil Nadu or the Union
of India who were arrayed in the wit petition as parties. This appears
to be a deliberate attenpt to create confusion and reap an undeserved
benefit by adopting such dubi ous device. The Hi gh Court al so
transgressed its jurisdiction in entertaining the review petition with
an entirely a new substratum of issues. Considering the limted scope
for review the H gh Court ought not to have taken into account factua
aspects which were not disclosed or were concealed in the wit
petition. Wile dealing with a habeas corpus applicati on -undue
i nportance is not to be attached to technicalities, but at the sane tine
where the court is satisfied that an attenpt has been made to defl ect
the course of justice by letting |oose red herrings the Court has to
take serious note of unclean approach. Wenever a representation is nade
to the President and the Governor instead of the indicated authorities,
it is but natural that the representation should indicate as to why the
representati on was nade to the President or the Governor and not the
i ndicated authorities. It should also be clearly indicated as to whom
the representation has been nmade specifically, and not in the manner
done in the case at hand. The President as well as the Governor, no
doubt are constitutional Heads of the respective Governments but day to
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day administration at respective levels are carried on by the Heads
of the Departnment-M nistries concerned and designated officers who al one
are ultimately responsi ble and accountable for the action taken or to be
taken in a given case. It really the citizen concerned genuinely and
honestly felt or interested in getting an expeditious consideration or

di sposal of his grievance, he would and shoul d honestly approach the
really concerned authorities and woul d not adopt any dubi ous devices
with the sole aimof deliberately creating a situation for delay in
consideration and cry for relief on his own mani pul ated ground, by
directing his representation to an authority which is not directly

i medi ately concerned with such consideration

It was nowhere indicated in the representation by the respondent

as to why the representation was not being made to the indicated
authorities and i nstead was being made to the President of India. This
appears to be a deliberate view to take advantage of the concern shown
by this Court in protecting personal liberty of citizens. Were however
a person alleging infraction of personal liberty tries to act in a
manner whi'ch i's nore ained at deflecting the course of justice than for
protection of his personal right, the Court has to make a deliberate
bal anci ng-of the fact situation to ensure that the mere factum of sone
del ay alone is nade use of to-grant relief. If a fraud has been
practiced or perpetrated that may in a given case nullify the cherished
goal of protecting personal |iberty, which obligated this Court to

devi ce guidelines to ensure such protection by bal anci ng i ndi vi dua
rights and the interests of the nation, as well.

In R Keshava v. MB. Prakash-and Ors. (2001 (2) SCC 145) it was
observed by this Court as follows:

"We are satisfied that the detenu in this case

was apprised of his right to nake representation to
the appropriate Government/authorities against his
order of detention as mandated in Article 22 (5) of
the Constitution. Despite know edge, the detenu did
not avail of the opportunity. Instead of naking a
representation to the appropriate Government or the
confirmng authority, the detenu chose to address a
representation to the Advi sory Board al one even

wi thout a request to send its copy to the authorities
concerned under the Act. In the absence of
representation or the know edge of the representation
havi ng been made by the detenu, the appropriate
CGovernment was justified in confirmng the order of
detention on perusal of record and docunents
excluding the representati on made by the detenu to
the Advisory Board. For this alleged failure of the
appropriate Government, the order of detention of the
appropriate Government is neither rendered
unconstitutional nor illegal".

Anot her aspect which has been highlighted is that nany
unscrupul ous petitioners are approaching this Court under Article 32 of
the Constitution challenging the order of detention directly w thout
first approaching the concerned Hi gh Courts. It is appropriate that the
concerned Hi gh Court under whose jurisdiction the order of detention has
been passed by the State Governnent or Union Territory should be
approached first. In order to invoke jurisdiction under Article 32 of
the Constitution to approach this Court directly, it has to be shown by
the petitioner as to why the H gh Court has not been approached, could
not be approached or it is futile to approach the Hi gh Court. Unless
satisfactory reasons are indicated in this regard, filing of petition on
such matters, directly under Article 32 of the Constitution is to be
di scour aged.
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In view of the fact that the detenu has suffered detention for
about the whol e period of detention, we do not consider this a fit case
for interference. W disniss it subject to the observati ons nade above.




