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ARl JI T PASAYAT, J.

Leave granted.

These appeals are directed against the judgnment rendered by a
Di vi si on Bench of the Jammu and Kashmr H gh-Court hol ding that the
appoi nt nent of three doctors, nanely, Dr. Mizaffar Jan, Dr. Ghul am
Rasool Wani and Dr. Ghanshyam Sai ni-the appellants in the civil appeals
corresponding to SLP (C) Nos.21954-21955 of 2003 to be illegal. They
are also private respondents in the appeals filed by the State of Jammu
and Kashmr, and Jamu and Kashmir Public Service Comm ssion (in short
the 'PSC).

Backgrounds facts in a nutshell are as fol l'ows:

An advertisenent was issued on-12.10.1998 by the State inviting
applications for appointnment as |lectures in Paediatrics inthe Mdica
Educati on Department of the State of Janmu and Kashmir. Before that
date four persons had been granted ad-hoc pronotion as Assistant
Prof essors. Such pronotion was subject to approval by the PSC. On
23.10. 1998 PSC accorded approval to the pronotion of the four |ecturers
as Assistant Professors.

In response to the advertisenent, several persons had applied.
Dr. Sanjeev Kumar and Dr. Arun Gandotra (the wit petitioners before
the H gh Court) had al so applied. Since they were not found eligible
for appointnent they were not called for interview Questioning such
action wit petitions were filed by them Pursuant to interimorders by
the H gh Court they were allowed to participate in the selection
process; but were not found eligible. The wit petitions filed by them
were dism ssed. There was no further challenge. Subsequently, a select
list was prepared by the PSC indicating that one Dr. Nazir Ahmad Parray
was placed at no.1 while the result in respect of second post was being
held. A waiting list was prepared where nanes of Dr. Mizaffar Jan, Dr.
Ghul am Rasool Wani and Dr. Chanshyam Saini were listed. The select
list was prepared on 25.10.1999. According to the operative Rules i.e.
Jammu and Kashmir Medi cal Education Gazetted Service Recruitment Rules,
1979 (in short the "Rules’) period of validity of the list is one year
whi ch may be extended by another six nonths on special request of the
Government if the request for such extension is made before the expiry
of the validity of the panel. The relevant Rule is Rule 57. Before the
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expiry of the one year, period Dr. Mizaffar Jan, Dr. Chul am Rasool Wan
and Dr. CGhanshyam Sai ni were appointed. Questioning their

appoi ntnents, Dr. Sanjeev Kumar and Dr. Arun Gandotra filed wit
petitions before the Jammu and Kashmir Hi gh Court. A learned Single
Judge di snissed the application holding that the appointnents were made
in accordance with the Rules, and there was nothing infirmand in any
event the wit petitioners who were found ineligible initially and
their challenge to the selection was held to be w thout substance
cannot raise any dispute. Letters Patent Appeals were filed before the
Hi gh Court. By the inpugned judgrment the Division Bench of the High
Court allowed the appeal holding that the appointnments were beyond the
notified vacanci es as per advertisement and this was not really a case
of existing vacancies which were not notified. On the contrary, it was
in respect of future vacancies. It was held that though | earned Single
Judge had referred to certain Rule as regards preparati on of sel ect
list, the specific Rule was not noted. The wit petitioners had | ocus
standi to question-the selection as they could have conme within the
zone of consi derationhad these posts been notified. Though reference
was nmade to certain policy decisions to justify the appointnents the
rel evant files were not produced in spite of specific directions.

In support of the appeals, |earned counsel for the appellants
submitted that the Hi gh Court rejected the State’s stand that the
pol i cy deci sion was taken to appoint the selected persons, in view of
the piquant situations, the relevant files could not be produced. The
files would clearly indicate that to neet the requirenments as stated by
the Medi cal Council of India (in short the 'MCl ') appointnent fromthe
waiting list was i mperative. The approach of the High Court was
erroneous both factually and legally. It failed to notice that because
of the officiating pronotions given to four persons, there were four
vacanci es existing. Merely because they were not notified, that did not
nake the situation different. It was not really a case of future
vacanci es but anticipated and existing vacancies. Since it is
perm ssible, no faults should have been found by the H gh Court. The
wit petitioners did not possess the requisite qualifications and,
therefore, they did not have locus standi to challenge the selection

In response, |earned counsel for the wit petitioners
(respondents in the present appeals) submitted that the State had not
made any requisition for six posts. It _had categorically advertised
for two posts. If in reality the PSC had considered the four vacancies
to be existing vacancies, it would have made |Iist of six candidates and
woul d not have drawn up waiting list. Though the wit petitioners were
found to be ineligible on the date of advertisenent, they were eligible
on the date the select Iist was drawn up. The adverti senent indicated
the eligibility criteria to be as on 26.10. 1998.

The | egal position so far as the case of  existing vacancies,
notified vacanci es and future vacanci es has been set out by this Court
in several decisions. In PremSingh and Ors. v. Haryana State
Electricity Board and Ors. (1996 (4) SCC 319), in paragraphs 25 and 26
it was |laid down as follows:

"25. Fromthe above discussion of the case-law it
becones clear that the sel ection process by way of
requi sition and advertisenent can be started for

cl ear vacancies and al so for anticipated vacancies
but not for future vacancies. If the requisition and
advertisenent are for a certain nunber of posts only
the State cannot make nore appoi ntnents than the
nunber of posts advertised, even though it m ght
have prepared a select |list of nore candi dates. The
State can deviate fromthe advertisement and nmake
appoi ntnents on posts falling vacant thereafter in
exceptional circunstances only or in an energent
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situation and that too by taking a policy decision
in that behal f. Even when filling up of nore posts

than advertised is challenged the court nay not,
while exercising its extraordinary jurisdiction

i nval i date the excess appoi ntrments and may moul d the
relief in such a manner as to strike a just bal ance
between the interest of the State and the interest

of persons seeking public enployment. Wat relief
shoul d be granted in such cases woul d depend upon
the facts and circunstances of each case.

26. In the present case, as against the 62
advertised posts the Board made appoi ntnments on 138
posts. The selection process was started for 62

cl ear vacancies and at that tine anticipated
vacanci es were not taken into account. Therefore,
strictly speaking, the Board was not justified in
maki ng nore than 62 appointnents pursuant to the
advertisenent published on 2-11-1991 and the

sel ection process which foll owed thereafter. But as
the Board could have taken into account not only the
actual vacanci-es but al so vacanci es which were
likely to arise because of retirement etc. by the
time the selection process was conpleted it would
not be just and equitable to invalidate all the
appoi nt nents nmade on posts in excess of 62. However,
the appoi nt nents whi ch were nmade agai nst” future
vacancies - in this case on posts which were newy
created - must be regarded as invalid. As stated
earlier, after the selection process had started 13
posts had becone vacant because of retirement and 12
because of deaths. The vacancies which were |ikely
to arise as a result of retirement coul d have been
reasonably anticipated by the Board. The Board

t hrough oversi ght had not taken theminto

consi deration while a requisition was made for
filling up 62 posts. Even with respect to the
appoi nt nent s nade agai nst vacanci es which arose
because of deaths, a |l enient view can be taken and
on consi derati on of expedi ency and equity they need
not be quashed. Therefore, in view of the specia
facts and circunmstances of this case we do not think
it proper to invalidate the appointnments made on
those 25 additional posts. But the appointnents nade
by the Board on posts beyond 87 are held invalid.
Though the High Court was right in the viewit has
taken, we nmodify its order to the aforesaid extent.
These appeal s are all owed accordingly. No order as
to costs.”

As is clearly spelt fromthe quoted portion, the Governnent can
by a policy decision appoint people fromthe waiting list. It has been
laid down that on the facts of Prem Singh's case (supra) while issuing
adverti senent the Governnment could have taken into account |ikely
vacanci es. The principle in Prem Singh's case (supra) was followed in
Virender S. Hooda and Ors. v. State of Haryana and Anr. (1999 (3) SCC
696) .

It appears fromthe records that prior to the date of
adverti senent cases of four persons who had been prompted on
of ficiating basis were receiving consideration of the PSC. In fact,
within a very short period fromthe date of the advertisenent, PCS
approved the recomendations from pronotions for four persons.
Therefore, it cannot be prima facie said that there were no existing
vacanci es or |ikely vacancies. Additionally, the effect of Rule 57 has
not been considered by the Division Bench on the strong reasoning that




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 4 of 4

t hough | earned Single Judge had referred to a Rule, the specific Rule
was not indicated. It is not in dispute that such a Rule exists. It was
not the case of the wit petitioners in the Appeal before the Division
Bench that no such Rule exists. The effect of the Rule was required to
be consi dered by the Hi gh Court.

But several other questions also need to be considered. One is
why the PCS prepared select list of only two persons, when it could
have drawn up list of six persons, while drawing up of the select |ist
on 25.10.1999 after the interview on 14.9.1999. Though a reference has
been nade by the High Court to the PSCs stand in its judgment, the
details are not indicated.

Further the question that needs to be considered is if there were

six vacancies (two notified and four existing), whether the eligibility
was to be reckoned with reference to 26.10.1998 or fromthe date sel ect
list was prepared on 25.10.1999. This has to be considered in the
background of the dism ssal of the earlier wit petitions filed by Dr.
Arun Gandotra-and Dr. Sanjeev Kumar. There is no definite finding
recorded by the Division Bench in this regard.

Additionally we find that though the State was asked to produce

the files, it appears-that for reasons beyond its control the files
containing the all eged policy decision could not be produced for
perusal of the Bench hearing the appeals.

In the af oresai d background, we renit the matter to the High
Court for fresh consideration. Parties shall be pernmtted to file
further affidavits and documents - in support of their respective stand.
As undertaken by the | earned counsel for the State, files shall be
produced as and when required by the Bench hearing the appeal

The existing position pursuant to interimorder of this court
shall continue till disposal of the matter afresh by the H gh Court. W
make it clear that we have not expressed any opinion on the nerits,
whi ch shall be considered by the H gh Court uninfluenced by any
observation nade by it earlier in'the inpugned judgnment.

The appeal s are accordingly di sposed of without any order as to
costs.




