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ACT:

Bi har and Orissa Cooperative Societies Act, 1935--Sec-
tions 48 (6), 56 - Legislative intention--Revisionary powers
of Registrar--Construction, nature and anbit of.

Bi har and Orissa Cooperative Societies Act, 1935--Sec-
tions 40, 48--Initiation of proceeding u/s.- 40 prior to
proceedi ng u/s. 48--Whether amounts to doubl e jeopardy.

Bi har and Orissa Cooperative Societies Act, 1935--Sec-
tions 2(1),2(a), 6, 26, 56--"Registrar"--Construction---Wether
assistants of Registrar eligible to exercise powers of
Regi strar.

HEADNOTE:

The appel | ant, an Ex-Treasurer of a Co-operative Society
was said to have defal cated a sumof Rs. 95,790.54 and for
recovery thereof, proceedings were initiated under section
48 of the Bihar and Orissa Co-operative Societies Act, 1935
with interest accrued thereon of Rs. 25,55 as on Decenber
30, 1976.

The Registrar referred the matter to the Asstt. ~Regis-
trar who on enquiry and having given the opportunity to the
appel | ant passed an award, agai nst which appeal was filed.

The Deputy Registrar allowed the appeal on the ground
that the appellant was surcharged.

On revision, the first respondent set aside the appel-
late order and confirmed the award with a further. direction
to pay interest till date of recovery.

The appellant filed a wit petition which was “di snissed
in limne by the H gh Court against which this appeal by
speci al | eave.

The appellant contended that the Registrar had no revi-
si onal
144
jurisdiction under Section 56 since the award of the Asstt.
Registrar was by the Registrar under the Act acting as
Regi strar’s del egate; that surcharge proceedi ngs agai nst the
appellant were initiated under Section 40 in which the
appel l ant was found payabl e of partial anobunt, as against
which, the society filed an appeal before the Governnent,
whi ch was pending and the award anounted to double |jeopardy
for the same liability and therefore, it was illegal
Di sm ssing the appeal, this Court,
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HELD: 1. A bare reading of the relevant provisions in
Section 48 clearly manifests the legislative intention that
the Registrar on reference, hinself nay decide the dispute
or transfer it for disposal to a person exercising powers of
the Registrar in this behalf. If the Registrar hinself
decides the dispute under Section 48(3) the question of
either appeal or revision to himdoes not arise except a
review. This dichotony is to be mmintai ned when a revisiona
power is to be exercised by the Registrar. The power of
revision is conferred expressly only, either on application
or suo noto, against any order passed by "a person exercis-
ing the powers of the Registrar”. Obviously it refers to the
person appointed to assist himunder s. 6(2) (a) of the Act.
[ 148G H, 149 A]

2. The Registrar under s. 6(1) of the Act has his pre-
em nent supervisory authority over the function and orders
of the Registrars appointed under s. 6(2)(a) to assist him
in the discharge of the duties or functions under the Act
except ‘over hi's del egate under sub-section (4) of s. 6. His
supervisory or revisional power isto correct all pal pable
material errors in the orders passed or the action taken by
the subordinate officers feeding injustice. Merely because
the Asstt. Registrar on reference exercised the powers under
sub, section (3) of 's. 48. The Registrar is not denuded of
hi s supervisory or revisional powers under s. 56 of the Act.
Therefore, the Addl. Registrar as del egate of the Registrar
is clearly within his power to exercise his revisional power
over the appellate order under S. 48(6) of the Act. It is
accordingly legal and wvalid. [149 E- G

3. The language in s. 56 was couched very wi dely w thout
bei ng hedged with any limtation |like the revisional powers
under s. 115 C.P.C. or the simlar |anguage used in_ sister
Acts in sonme other States. The reason appears to be obvious.
The order of the Dy. Registrar by language
145
of sub-section (6) ors. 48, undoubtedly shall be final. Wen
the legislature gives 'finality' to an order, it is /normally
not open to revision. But still it nmust be construed in the
light of the scheme of the Act, its operation and resultant
effect. The language in s. 56 is not hedged with any linita-
tion of the finality in sub-section (6) of Section 48. The
revi sional power under section 56 is independent of the
appel | ate powers under section 48(6). The latter is anmenable
to revision by the Registrar. [150 D F]

4. The proceedi ngs under s. 40 are not-in substitution
of s. 48, but are independent of and in addition to the
normal civil remedy under s. 48. The cul pable negligence,
m sconduct, misappropriation, fraudul ent conduct etc.. are
relevant facts to be established in the proceedings under
section 40. But that is not so under section 48. Therefore,
nere initiation or an order passed under s. 40 “does not
divest the jurisdiction or power of the Registrar under s.
48 when it was referred to for a decision of the dispute.
Exercise of the jurisdiction to pass an award under s. 48(3)
or revision under s. 56 does not anount to double |eopardy.
[151 CD

5. Section 2(i) of the Act defines "Registrar", which
means a person appointed to performthe duties of Registrar
or Co-operative Societies under this Act. The State GCovern-
ment may appoint a person to be the Registrar of the Co-
operative Societies besides Additional Registrar and also
appoi nt persons to assist such Registrar. Under sub-section
2(a) the persons appointed to assist the Registrar are
entitled to exercise all or any of the powers of the Regis-
trar under the Act except under s. 26. Sub-section (4) of
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Section 6 gives power to the Registrar to delegate, transfer
or assign to the Addl. Registrar all the powers including
the powers under s. 26 and 56 and thereupon the Addl. Regis-
trar as a delegate of the Registrar is enpowered to exercise
powers so transferred or assigned or delegated to him
Section 6 thereby nakes a clear distinction between the
exerci se of the powers of the Registrar, by the Addl. Regis-
trar as a delegate of the Registrar and of the Asstt.
Regi strars or Dy. Registrars appointed to assist the Regis-
trar enmpowered as such in the discharge of their functions
under the Act. Such assistants are entitled by statutory
operation to exercise the powers under the Act conferred by
the State Govt. except to the extent expressly excluded by
the statute. [147 B, 148 A-B]
Din Dayal Singh v. The Bihar State Cooperative Marketing
Uni on Ltd.,
146
AR 1976 Patna 179, over-ruled

Chintapal i Agency Taluk Arrack Sales Co-op. Society
Ltd. v. " Secretary (Food & Agricultural), Govt. of Andhra
Pradesh, [1978] 1 SCR 563, fol | owed.

Roop Chand v. State of Punjab, [1963] Suppl. 1 SCR 539,
di sti ngui shed.

JUDGVENT:
ClVIL APPELLATE JURI SDI CTI ON: Civi |l Appeal No.2168 of
1980.

From t he Judgnent and Order dated 2.8.1979 of the Patna
H gh Court in CWJ.C No.1819 of 1979.
R K. Khanna and R P. Singh for the Appellant.
L.C. Goyal for the Respondents.
The Judgnent of the Court was delivered by

K. RAMASWAMY, J. The appellant, the Ex-Treasurer of the
CGopal ganj Co-op. Devel opnent & Cane Marketing Union, Gopal -
ganj, was said to have defal cated 'a sumof Rs. 95, 790.54 and
for recovery thereof, proceedings were initiated under 's. 48
of the Bihar and Oissa Co-operative Societies Act, VI of
1935, for short "the Act’ with interest accrued thereon of
Rs. 25,555 as on Decenber 30, 1976. The Registrar referred
the matter to the Asstt. Registrar, Gopalganj, who on en-
quiry and having given the opportunity to the appellant
passed an award in Case No. 400 of 1975 on Decenber 30, 1976
for the aforesaid suns. On appeal, the Deputy Registrar set
asi de the award on the ground that the appellant was surch-
arged in Surcharge Case No. 18 of 1976. On further revision,
the first respondent set aside the appellate order. and
confirmed the award with a further direction to pay interest
till date of recovery. The appellant filed C.WJ.C No, 1819
of 1979 which was dismssed in limne by the Patna Hi gh
Court on August 2, 1979. Thus this appeal by Special Leave.

The |earned counsel for the appellant raised two-  fold
contentions. His first contention is that the Registrar —has
no revisional jurisdiction under s. 56 since the award  of
the Asstt. Registrar is by the Registrar under the Act and
the Asstt. Registrar acted as his delegate. |In support
t hereof he placed strong reliance on Din Dayal Singh v. The
Bi har State Cooperative Marketing Union Ltd, AIR 1976 Patna
179. It is further contended that surcharge proceedings
agai nst the appellant were initiated under s. 40 in

147
which the appellant was found payable of partial amunt as
agai nst which the society filed an appeal before the Govern-
ment which is pending. The award anobunts to double jeopardy
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for the same liability. Therefore, it is illegal. W find no
substance in either contention

Section 2 (i) of the Act defines ’'Registrar’, which
means a person appointed to performthe duties of Registrar
of Co-operative Societies wunder this Act. Section 6 in
Chapter 1l provides thus:

"6. The Registrar-- (1) The State Governnent
nmay appoint a person to be registrar of Co-
operative Societies for the State or any
portion of it, and may appoint persons to
assi st such Registrar.

(2) The State Government may, by general or
special order published in the Oficial Ga-
zette, confer -

(a) on any person appoi nted under sub- section
(1), to assist the Registrar, all or any of
the powers of the Registrar under this Act
except the powers under Section 26; and

(b) on any Co-operative Federation or financ-
ing bank all ~or any of the powers of the
Regi strar under Section 20, sub-section (3) of
Section 28 and Section 33.

(3) Were the State Governnent is of opinion
that ‘the -Registrar needs the assistance of
Addi tional Registrar for speedy disposal of
business, it nmay by order published in the
Oficial Gazette, appoint such nunber of
Addi ti onal Registrar asit may deemfit.

(4) Notwi thstanding anything to the contrary
contained  in any other provision of the Act,
the Registrar may del egate, transfer or assign
to the Additional Registrar such of his powers
and functions and duties as he nay consider
necessary includingthe power under sections
26 and 56 and the Additional Registrar shall

t her eupon have powers of Registrar in matters
so del egated, transferred or assigned 'to him"

From a readi ng of sub-sections (1) to (3) of s. 6, it is
clear that the State Governnent nay appoint a person'to be
the Registrar of the Cooperative Societies besides Addition-
al Registrar and al so appoi nt persons to assist such Regis-
trar. Under sub-section 2 (a) the persons appointed to
148
assist the Registrar are entitled to exercise all or any  of
the powers of the Registrar under the Act except  under s.
26. Sub-section (4) gives power to the Registrar to dele-
gate, transfer or assign to the Addl. Registrar all the
powers including the power under ss. 26 and 56 and t hereupon
the Addl. Registrar as a delegate of the Registrar is enpow
ered to exercise powers so transferred or assigned or / dele-
gated to him Section 6 thereby nakes a clear distinction
bet ween the. exercise of the powers of the Registrar, by the
Addl. Registrars as a del egate of the Registrar and of the
Assn. Registrars or Dy. Registrars appointed to assist the
Regi strar enpowered as such in the discharge of their func-
tions under the Act. Such assistants are entitled by statu-
tory operation to exercise the powers under the Act con-
ferred by the State Govt. except to the extent expressly
excluded by the statute.

Section 48 provides procedure to adjudicate any dispute
touching the business of a registered Society other than a
di spute regarding disciplinary action taken by the Society
or its Mnaging Conmittee against a paid servant of the
soci ety, arising anongst its nenbers covered by clauses (a)
to (e) and (c) covering any officer, agent or servant of the
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society (past or present). Such disputes shall be referred
to the Registrar. Under sub-section (2) thereof the Regis-
trar may on receipt of such reference (a) decides the dis-
pute by hinself or (b) transfer for disposal to "any person
exercising the powers of the Registrar in this behalf’...
Under sub-section (3) the Registrar (Assistant or Deputy) on
reference shall dispose of the sane in th nanner provided
and the rules. Aright of appeal under s.48 (6) is provided
agai nst the award made under sub-section (3). Sub-section
(9) provides the subject to the orders of the Registrar on
appeal or review a decision given in a dispute transferred
or referred under clauses (b) and (c) shall be final. Sec-
tion 56 provides power of revision thus:
Power of revision by Registrar - The Registrar
may on application or of his own notion revise
any order passed by a person exercising the
powers of a Registrar or by a |iquidator under
s. 44"

A '‘bare reading of these relevant provisions clearly
mani fests the legislative intention that the Registrar on
reference, hinself nmay decide the dispute or transfer it for
di sposal to a person exercising powers of the Registrar in
this behalf. If the Registrar hinself decides the dispute
under s. 48(3) the question of either appeal or revision to
hi m does not arise 'except a review. This dichotony is to be
nmai nt ai ned when a revisional power is to be exercised by the
Regi strar. The power of the revision is conferred expressly
only, either on application or suo noto, against any
149
order passed by "a person exercising the powers of the
Registrar". GChviously it refers to the person appointed to
assist himunder s. 6(2)(a) of the Act.

In Chintapalli Agency Tal uk Arrack Sal es Co-op.  Society
Ltd. v. Society (Food & Agriculture), Govt. of ‘Andhra
Pradesh, [1978] 1 S C R 563 a simlar question had  arisen.
The Dy. Registrar of Co-operative Societies gave notice to
the appellant and anended under s. 16 (5) of the A P. Co-
operative Societies Act, the Bye-laws of the Society so as
to restrict the area of operation within the specified area.
On a revision filed against the order under s. 77, the
Regi strar gave certain directions which was assailed being
wi thout jurisdiction. When it canme before the H gh Court,
the High Court allowed the wit petition. On appeal this
court held that the power of the Registrar is in accordance
with the pre-em nent position accorded by the Act to the
Regi st rar under whose supervi sion any other person appoi nted
under s.3 (1) may function and act. "It is, therefore, not
correct that the Registrar could not exercise powers under
S. 77 in examning the correctness, legality or propriety of
the proceedings initiated by the Dy. Registrar under s.
16(5) of the Act". It was further held that the power ' under
s.16 is that of the Registrar, but the Dy. Registrar is
enpowered by the Governnent to exercise the powers, but
under the general superintendence of the Registrar. Accord-
ingly it was held that the revision was maintainable. The
sanme ratio applies to the facts on hand. The Regi strar under
s. 6 (1) of the Act has his pre-em nent supervisory authori-
ty over the functions and orders of the Registrars appointed
under s. 6(2) (a) to assist himin the discharge of the
duties or functions under the Act except over his del egate
under sub-section (4) of s. 6. H's supervisory or revisiona
power is to correct all palpable material errors in the
orders passed or the action taken by the subordinate offi-
cers feeding injustice. The | anguage couched in s. 56 advi s-
edly was wide of the mark to reach injustice whenever found
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in the orders or actions of his subordinate officers. Merely
because the Asstt. Registrar on reference exercised the
power under sub-s. (3) of s.48, the Registrar is not denuded
of his supervisory or revisional powers under s. 56 of the
Act. Therefore, the Addl. Registrar as delegate of the
Registrar is clearly within his power to exercise his revi-
sional power over the appellate order under s. 48 (6) of the
Act. It is accordingly legal and valid. The ratio in Roop
Chand v. State of Punjab, [1963] Suppl. 1 SCR 539 is clearly
di stingui shable. Therein the State Govt. have expressly
del egated their power to the Asstt. Director. Thereby the
Subordi nate O ficer exercised the powers of the State Covt.
as their delegate. The Govt. was thereafter devoid of powers
to exercise the revisional powers over the subordinate

officers. This court in Chintapalli Agency’'s case (supra)
di sti ngui shed Roop
150

Chand’s” ratio. ~Din _Dayal Singh's case (supra) no doubt
supports /the contention of the appellant. Relying upon the
| anguage " in sub-section (9) of s. 48 "save as expressly
provided -in this section™, the Division Bench construed
that the appellate order of the Deputy Registrar passed
under s. 48 (6) was otherwise provided and so was not anena-
ble to revision under s.” 56. The | earned Judges construed
that since the appellate order shall be final. The effect of
| anguage under sub-sec. (9) of s. 48 was to exclude the
revisional jurisdiction of the Registrar under s. 36. In
addition, the Division Bench al so construed that the Regis-
trar hinself referred the dispute to the Asstt. Registrar
and any person exercising the power of the Registrar in this
behalf is to be in the paraneters of his delegate and that,
therefore, the Registrar hinself cannot revise his own order
under s. 56. We find it difficult to approve the ratio of
the Hi gh Court. At the cost of repetition we point out. that
S. 6, sub-section (1) and sub-section 2 (a) make a distinc-
tion between "the Registrar" and "a person exercising the
powers of the Registrar". Sub-section (4) further anplifies
the exercise of the power of the Registrar by the Additiona
Regi strar as his del egate. That apart, it is clear that the
Regi strar is the final supervisory authority over the subor-
dinate officers exercising the powers or performng the
duties wunder the Act. The language in s. 56 was couched
very wdely without being hedged with any linmtation |ike
the revisional powers under s. 115 CP.C. or the simlar
| anguage used in sister Acts in sone other States |like A P.
The reason appears to be obvious. The order  of the Dy.
Regi strar by | anguage of sub-section (6) of s. 48, undoubt-
edly shall be final. We are aware that when the (|egislature
gives "finality" to an order, it is nornmally not open to
revision. But still in nust be construed in the light of the
schene of the Act, its operation and resultant effect. The
 anguage in s.56 is not hedged with any linmtation 'of the
finality in sub-section (6) of s. 48. Thus we hold that the
revi sional power under s. 56 is independent of the appellate
power under section 48(6). The letter is anmenable to revi-
sion by the Registrar. The ratio of the Division Bench in
Din Dayal’'s case (supra) is, therefore, not good | aw.

The second contention that the award of the Asstt.
Regi strar amunts to double jeopardy offending his right
under Art. 20 is m sconceived and without substance. Un-
doubtedly s. 40 gives power to the Registrar to initiate
surcharge proceedings, on receipt of audit report under s.
33 or an enquiry under s. 35 or on inspection under Ss. 34,
36 or 37 or of the winding up proceedings, if it appears to
the Registrar that any person who has taken part in the
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organi sation or the nanagenent of the society or any past or
present officers of the society nade any illegal paynent
under clause (a); or by reason of his cul pabl e negligence or
ms-

151

conduct causes | oss or deficiency to the funds of the socie-
ty wunder <clause (b); or failed to bring into account any
suns whi ch ought to have been brought into the account under
clause (d); or misappropriated or fraudulently retained any
property of the society or of the financing bank etc. The
proceedi ngs under s. ,18 are in the nature of a civil suit,
ot herwi se cognisable by a civil court under s. 9 of the
C.P.C. The statute has taken out the jurisdication of the
civil court and expressly conferred on the Registrar or a
person exercising the powers of the Registrar to decide the
di spute touchi ng the busi ness or nanagenment of the society
between its nmenbers, past menbers etc. or their office
bearers, agent or officers or servants of the society etc.
The proceedings under s. 40 are not in substitution of s.
48, but ' _are independent of ‘and in addition to the nornal
civil remedy under s. ,18. The cul pabl e negligence, m scon-
duct, misappropriation, fraudul ent conduct etc. are rel evant
facts to be established in the proceedi ngs under s. 40. But
that is not so under s. 48. Therefore, mere initiation or an
order passed under /s. 40 does not divest the jurisdiction or
power of the Registrar under s. 48 when it was referred to
for a decision of the dispute. Exercise of the jurisdiction
to pass an award under s. ,18(3) or-revision under s.-56
does not ampunt to double jeopardy. W are inforned that an
appeal before the Governnent i s pending against  surcharge
order under s. 40. W express no opinion thereon. = W hold
that exercise of the power to pass an award under s. 48 does
not amount to doubl e jeopardy. The appellate order  of the
Dy. Registrar is obviously and pal pably illegal and 'rightly
corrected. The appeal is accordingly dismssed, but since
none appeared for the respondents we order no costs.

V.P.R Appeal dism ssed

152




