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ACT:

Mai nt enance of Internal Security Act, (26 of 1971)-Section
14(2)-Fresh facts, what are-Order of detention served while
in confinenment under Oficial Secrets Act-O.der subsequently
revoked- Thereafter rel-eased on ball-Second or der of
detention on identical grounds-If release on ‘bail and
variation in the enuneration of prejudicial acts anmount to
fresh facts.

HEADNOTE:

Wiile the petitioner was in confinement under section 3 of
the Oficial Secrets Act. 1923 an order of detention, nade
under section 3 of the Muintenance of Internal Security Act,
1971, was served on him The order expired since that ~was
not approved by the State governnment. Thereafter the
petitioner was released on bail. After his release on bai
a fresh order of detention was passed. The detention was
approved by the Advisory Board and the State Governnent
confirmed the order

The grounds of detention served on the petitioner were
identical with the grounds on which the first order of
detention was based except at ground No. 7 stated that since

the petitioner was released on bail he was likely to
continue his spying activities which would be hi ghly
prej udi ci al to the security of the St ate. Anot her

difference was that in the first order of det ention
"Security of the State’ and nai ntenance of Public O der were
nentioned but in the second order only, security of the
State" was nentioned

The petitioner urged that since the grounds which forned the
basis of the first order of detention were identical wth
the grounds for detaining himunder the subsequent order
the latter order was bad and his detention was illegal. The
respondent-State contended that since the petitioner was in
jail at the tinme when the first order was served on him and
revoked, his subsequent release on bail constituted a fresh
fact. It was further urged on behalf of the State that the
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Act made a distinction between grounds and facts and that
whi | e grounds must have a nexus with the object of the order
of detention facts stated therein need not necessarily have
t hat nexus.

On the question whether the two variations from the first
order of detention can be construed as "fresh facts”
justifying the inpugned detention within the neaning of
section 14(2) of the Act. [289E]

HELD : There being no fresh facts on which the inpugned
detention order is nade the order is invalid and the
detention of the petitioner cannot be sustained had arisen
on the basis of which the Central CGovernnent or the State
Government or an Oficer, as the case nmay be, was satisfied
that such an order should be nmade the subsequent detention
on the very same grounds would be invalid. [287(

Masood v. Union, WP. Nos. 469 & 470 of 1972 decided Jan
11, 1973; Hadt Bardu Das v. District Magistrate [1969] 1
S.CR 227 referred to.

(ii).While it is true that 'grounds’ and "facts" are used in
opposition to each other, they nust be taken as referring to
two different-things. The grounds are conclusions of fact
or reasons which have induced the detailing authority to
pass the order of detention. These are sonmetines referred
to as basic facts. ‘Facts, however, constitute the evidence
upon which the conclusions justifying the detention are
nade. [288B]

State of Bombay v. Atnma Ram Vaidya [1951] S.C.R 157; Ram
Krishan v. State of Delhi [1953] S.C.R 708 referred to.
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There may be facts which are not germane or are not rel evant
to the grounds justifying the detention and when section 14
refers to "fresh facts" it does not refer to facts which are
not rel evant but or such fresh facts on which the detaining
authority is satisfied that an order of detention should be
made if the fresh facts cannot form the basis of a
conclusion on which the detention order can be made, @ then
those facts are not fresh facts which wll justify the
detaining authority to nmake an order of detention. A fresh
order of detention can only be nmade if fresh grounds cane
into exi stence after the expiry or revocati on-of the earlier
order of detention. No fresh order could be made on the
ground which existed prior to the revocation or expiry of an
earlier order of detention. Parlianent has enacted section
14 in order to prevent such a contingency.

[ 288E]

Massod v. Union of India WP. Nos. 469 & 470 of 1972 deci ded
on Jan. 11, 1973.

(hii)..... The release of the detenu on bail does. not
constitute fresh facts as would justify the i mpugned
detention order. Both the detention orders are passed under
s. 13(1)(a)(ii) which set out the prejudicial acts under
whi ch the suspected actions of the detenu will fall and for
which the detention is nade. It is immterial whether the
detaining authority is satisfied that the grounds on which
the detention is being nade for preventing the detenu from
acting in any manner prejudicial to the security of the
State or the maintenance of public order or for preventing
himfromacting in any nmanner prejudicial to the security of
the State al one, because, in either case, one of the objects
is to prevent the detenu fromacting in a manner prejudicia
to the security of the State. The variation in the
enuneration of prejudicial acts has nothing to do with fresh
facts.

[ 289B]
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JUDGVENT:
ORIG NAL JURISDICTION : Wit Petition No. 93 of 1973.
Under Article 32 of the Constitution of India for issue of a
wit in the nature of habeas corpus.
R K. fain, for the petitioner
Har bans Singh and R N. Sachthey, for respondents Nos. 1 to
4 & 7.
The foll owi ng Judgnment of the Court was delivered by
JAGANMOHAN REDDY, J.-The petitioner chall enges the order of
detention dated March, 28, 1972 made under s. 3 of the
Mai nt enance of Internal  Security Act No. 26 of 1971-
hereinafter called 'the Act’. Initially he was arrested
under the O ficial Secrets Act, 19 of 1923, and was renmanded
by the Magistrate on Cctober 24, 1971. On Novemnber 19,
1971, the District Mgistrate, Gurdaspur made an order of
detention under~ s. 3 of the Act which was served on the
petitioner while he was still in confinenent under s. 3 of
the Oficial Secrets Act. He was also served wth the
grounds of the detention. The Oder of the District
Magi strate, however, was not approved by the State Cov-
ernment and the petitioner was directed to be released in
respect of his detention under the Act. The petitioner
thereafter noved /'the  Sessions Judge for bail and was
directed on March 2, 1972 to be rel eased on his executing a
bail bond of Rs. 50,000/-. The bail bond furnished by him
was accepted by the Sessions Court on March 14, 1972, on
which date of the petitioner was released from jail. On
March 28. 1972, a fresh order of ‘detention was passed by the
District Magi strate, Gurdaspur, which order was approved by
the State Governnment on April 4. 1972. It is alleged that
fromMarch 14, 1972 to February 12, 1973 the petitioner did
not appear before the Court in spite of repeated directions
and undertaki ngs given by his counsel.~ Hs application for
exenption-from appearance was refused and thereafter on
283
August 17, 1972 an application was made for taking action
agai nst himunder s. 7 of the Act. . On February 6, 1973 the
detenu was declared a proclainmed offender. On March 12,
1973 he was arrested in Del hi and produced before a Delhi
Magi strate who granted a transit remand for being produced
before the Court at Batala and was accordingly produced
before him on March 14, 1973. On March 15, 1973, -the
detention order dated March 28, 1972, was served on  him
Representati ons made by himwere rejected by the Governnent
on April 10, 1973, and finally on April 30, 1973, his
detention was approved by the Advi sory Board. The State
Governnment confirmed the order of detention
The contentions urged before us are better appreciated by a
perusal of the grounds of detention. There are
"1. That vyou, Harjasdev Singh s/o' U agar
Si ngh, Jat r/o vill age Tal war a, p/s
Sri har gobi ndpur born on 15-4-41 in village
Talwara nmatriculated in 1962 joined Mlitary
Service on 28-8-63 as Sepoy Clerk and |ater
proomed as Havaldar Cerk in Novermber, 1968

are Indian National. In Feb., 1967 when you
were transferred to 10th Infantry Div. Hg at
Sui anpur and remained there till July, 1970

During this period, you, Hariasdev Singh have
been collecting information regarding mlitary
units and conveying the Sane to Pak
Intelligence Services. In return. you were
sui tably rewarded by the Pakistan officers and
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in support of this, the followi ng facts have
been duly proved agai nst you : -

(i)...That during Cct., 1969, one Pritam Singh
Jat r/o Baleemp/s KalanaU allured you to
i ndul ge in espionage activities against India
and give himMIlitary intelligence and secret
docunents for passing on the same to his Pak
nast ers for which you woul d be pai d
handsonel y. You felt tenpted and gave your
consent to do the job. Pritam Singh gave you
Rs. 60/- and promised to cone after a week.
Pritam Singh again met you after about a week

and you handed over to hima typed list of
units wuder 10th Infantry Div. wth their
| ocation-,. You were paid Rs. 100/- nore by

Pritam-Singh for this Job.

(ii)..Again in the Month of Nov., 1969, the
abovesaid Pritam Singh, contacted you at
Sujanpur and paid you Rs. 100/- as your
remuneration for supplying the list of staff
officers at 10th Infantry Div. HQ at Sujanpur
and al so one Sketch on tracing paper regarding
Road routes from Pat hapkot to Akhnoor

(iii) Again in the nmonth Dec., 1969, you
supplied 10th Infantry Div. Exercise paper-,
to Pritam Singh who prom sed to conpensate you
for this after receiving paynment fromhis Pak
masters.

(iv)..That in Nov., 1970 when you were posted
in "A - branch "HQ 67 Independent Tnfantry
Bri gade Conpany at Abohar, you were di scharged
fromthe Arny due to your ‘bad record.
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"2. That during May/June, 1971 Pritam ' Si ngh
who was on one month leave from the 26th
Battalion to Shuk-argarh, Distt. Si al kot
(Paki stan) and produced you before Maj or
Akhtar and Sub. Zafar there. You along wth
Pritam Singh crossed the border fromthe left
side of Indian Picket Bohar Wadal a onward by
the side of Dhussi band and reached Pak Picket
Takhat pur, wherefrom you were taken to - Pak
Security O fice, Shakargarh in a jeep by Sub
Zaf ar. There Major Akhtar and Sub. Zaf ar
talked with you in seclusion. You gave out
all the details of 10th infantry Div. to your
know edge to the Major. Your particulars were
noted down on a printed formwhich was

got signed by you and you were also got
phot ogr aphed. You passed on the follow ng
documents and Mlitary Intelligence to the Pak
Security Oficers : -

(i)...Deploynent statement of the Units' ‘under
25 Div. and other connected with units other
than those under 25 Div.

(ii)..There was no nmovenent of the Army Units
i n Dera Baba Nanak and Gurdaspur areas at that
time.

The Maj or gave you Rs. 200/- as your
remuneration and assigned you follow ng task

(i)...To col | ect i nfornation about t he
postings and trainings of the Oficers under
10 Infantry Div.

(ii) To «collect any secret or top secret
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documents from

any army...Oficer.

(iii) To «collect any panmphl et about the Arny
training

or containing technical nunber of the Indian
Arnmy Units.

Both vyou and Pritam Singh thereafter crossed
over to India via the same route.

3..... In the nonth of Sept., 1971 vyou alone
crossed the Border via the sanme old route and
met Maj or Akhtar and Sub. Zafar at Shakargarh
and furnished the followng documents and
Mlitary information to them: -
(i)...Amunition scale of the units under 10
Infantry Div.

(ii)..One Panmphl et about the technical numbers
of the Arny Divisions, Brigades and units of
I ndi an Arny.

(iii)-About posting of Major General Jaswant
Singh as 10 Inf. D v. Conmander.

(iv)..About movenment of No. 10 Inf. Div. HQ
from its previous headquarter at Sujanpur to
the left side of the Dalbousie Road near
Pat hankot i'n the newly constructed barracks.
You 'were paid Rs. 200/- for this service and
further allotted the foll owi ng task --
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(i)...To col | ect i nformation about t he
construction work of Rail way line from

Pat hankot -t o Jammu-vi a Kat hua.

(ii)..1300 MM gun supplied by Russia wth
which of the Indian Army and the |ocation of
that Unit.

(iii).Location of 4 House Units.

(iv) To collect Arnmy new or old Photo of any
V.1.P. about his visit at 10 Inf. Dwv. HQ or
any unit under the Div.

You were then made to cross to India wth a
Pak national naned Akhtar who was appointed a
courier for collecting docunents and nilitary
intelligence fromyou.

4. That you al ong with Akht ar reached
Pat hankot. Akhtar stayed there while you |eft
for your vill age. After two days, you
returned to Pathankot and gave ~Akhtar the
following docunents to be delivered to vyour
Pak masters.

(i)...Three photos of Sh. Swaran Singh the
then Defence Mnister of V.I.P. . visits in
Akhnoor sector in 3 different poses’ wth
G OC 10th inf. Div.

(ii)..Location statement of the units under 26
Inf. Div. and connected units.

(iii).Two sketches on tracing papers of
obstacle plan of Akhnoor- Sector-part | —and
part 11.

(iv)..4 House wunit noved from Patiala to
Madhopur ar ea.

5..... That on 23-10-71 you were arrested by
the 1local police of p/s Srihargobindpur from
your house in case FIR No. 178 u/s 30 S. Act.
O search of your house, the fol |l owi ng
docunents in connection with your activities
prejudidical to the Security of State were
recovered
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(i)...Alist typed in English of Oficers ACRS
to be reviewed by the Brigade Conmander.
(ii)..One white paper i.e. printed letter pad
of HQ Anbala Sub Area, Anmbala Cantt. with
formati on sign of the Sub Area units.

(iii).A rough sketch about the road from
Bat al a Dera Baba Nanak- Kal anaur t owar ds
vil | age Pakiwan showi ng sone villages prepared
by you to go to and from Pakistan in
connection wth your espionage activities,
incrimnating documents, along wth ot her

papers.
6..... That ~on interrogation you have been
found to be a pak Spy.

7..... That in case FIR No. 178 referred to in

Para 5 above, you have been rel eased on bai
by the District and Sessions Judge, Gurdaspur
and it -is nowlikely that you wll continue
your spying activities for the Paki st an
Intelligence services or by crossing over to
Paki st an, you are likely to di vul ge
intelligence collected by you about our
Nat i onal” vit al
286
installations, Mlitary formations and G vi
Def ence forces, to Pak authorities which would
be highly prejudicial to the security of the
State in these days of Pak hostilities.
It was first contended that as no return was filed by the
State Government, the petitioner is entitled to be set at
liberty wunder r. 5 of O XXXV of the Supreme Court Rules;
secondly, there is no nexus between the object of the order
of detention and the grounds of _detention; thirdly, a
perusal of the grounds of detention w Il disclose that the
order is really made under s. 3 (,1 ) (a) (i) of the Act and
not wunder s. 3 (1) (a) (ii) under which it is purported to
be made, inasnuch a,,,, the acts alleged against the detenu
woul d justify an order being nade to prevent himfrom acting
in any manner prejudicial to the Defence of India and cannot
justify an order against himfromacting in any nanner
prejudicial to the Security of the State or the naintenance
of public order. Finally, it was urged that since the
grounds which formed the basis of the order of detention
served on himon Novermber 19, 1971 (hereinafter referred to
as the first order) are identical with the grounds for
detai ni ng hi munder the inpugned order, the inpugned order
is bad and his detention illegal
Taking the last point first it is not disputed ' except. for
ground No. 7, that the grounds of detention first served on
the petitioner on Novermber 19, 1971 are identical with the
grounds on which the inpugned order of detention “is nade.
There is, however, another minor difference between the two
orders in that though the grounds nentioned in both the
orders set out that the petitioner has been detained under
S. 3 (1) (a) (ii) the grounds in the first order state that
the detention of’ the petitioner was to prevent him from
indulging in any manner prejudicial to the security of the
State or nmaintenance of public order, while the grounds in
the inpugned order nerely state that it was to prevent the
petitioner from acting in any manner prejudicial to the
security of the state only. The question is, whether these
two variations fromthe first order can be construed as
"fresh facts’ justifying the inpugned detention within the
nmeani ng of S. 14(2) of the Act wherein it is provided;
"The revocation or expiry of a detention order
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shal |l not bar the nmaking of a fresh detention
order under section 3 against the same person
in any case where fresh facts have arisen
after the date of revocation or expiry on
which the Central Governnent or a State
Covernment or an officer, as the case may be
is satisfied that such an order should be
made. "
There is no doubt that since the first order of detention
dated Novenber 19, 1971 was not approved by the State
Government that Order of detention ceased to have force
after 12 days fromthe date of the Order and that detention
order had therefore expired on Decenber 1, 1971. Even if
the first order was revoked due to a technical defect the
same result follows. In Hadi Bandhu Das v. District
Magi strate, Cuttack & Anr. (1) it was urged on the anal ogous
provi sions of the Preventive
(1) [2969] 1 S.-C. R 227

287
Detention Act 4 of 1950 that a detaining authority may issue
a fresh,. order after revocation of an earlier order of

detention if the previous order was defective in point of
formor had becone unenforceable in consequence of a failure
to conply with the statutory provisions of the Act.

Negativing this contention the Court observed at pp. ' 233-
234 "there is nothing in s. 13(2) which indicates that the
expression "revocation" means only revocation of an order

which is otherwise valid and operative : ‘apparently it
includes cancellation of all orders-invalid as well as
valid". In these circunstances after the date on which the

order ceased to be in force, unless fresh facts had arisen
on the basis of which the Central CGovernment or a State Gov-
ernment or an officer, as the case may be, was satisfied
that such an order should be, made, the subsequent detention
on the very sane grounds would be invalid. This Court has
in Msood Alametc. v. Union of India & Others(1l) has so
held. In that case the detenu was arrested on June /15, 1972
pursuant to an order of detention dated June 14, 1972 rmade
by the District Magistrate under s. (1) (a) (i) and (ii) of
the Act. The CGovernnent in that case also did not  accord
its approval for the, petitioner’s detention as required by
s. 3 (3) of the Act and an order of release was nmde  and
served on the detenu who was confined in jail as an _~under-
trial under s. 107//117 of the Code of Criminal Procedure.
A fresh order of detention was again passed on the sane day,
nanely, June 25, 1972 the grounds of which were identical
Several contentions were urged before this Court, but that
which found favour with it was that the earlier order of
detention was either revoked or had expired with the result
that wunless the detention pursuant to the Order dated' June
25, 1972 is passed on fresh facts arising after the expiry
or revocation of the earlier order, it nmust be held to be
invalid, in support of this conclusion two decisions of this
Court in Hadi Bandhu Das v. District Magistrate, Cuttack(?2)
referred, to earlier, and Kshetra Gogoi v. State of Assanm(3)
deci ded under s. 13(2) of the Preventive Detention Act (IV
of 1950) which is identical with s. 14(2) of the Act were
referred to.

The |learned Advocate for the respondent-State has nade
strenuous attenmpt to distinguish Masood Alanmis (1) case
firstly,, on the ground that since the petitioner was in
jail at the tinme when the first order was served on him and
revoked, his subsequent release on bail by the District &
Sessi ons Judge, CQurdaspur, constituted a fresh fact as hip
rel ease was likely to enable the petitioner to continue his
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spying activities for Pakistan Intelligence Service or to
cross over to Pakistan for divulging the intelligence
collected by himconcerning vital installations, Mlitary
formati ons and Civil Defence ’'Forcec to Pakistan authorities
which would be highly prejudicial to the security of the
State. The argunment of the petitioner’s Advocate that fresh
fact or fact,, must be such as would provide a nexus between
the object of the order of detention and the grounds of
detention, was sought to be controverted by the State on the
ground that the Act nmade a difference, between the grounds
and facts which are two different connotation,, conveving
different concepts. It was urged that while ground nust
have a nexus.

(1) WP.S. Ncs. 469 & 470 of 1972 d-cided on January 11

1973.

(2) [1969] 1 SCR 217

(3) [21970] 2 SCR 517
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with the object of the order of detention, facts stated
therein. ‘need not necessarily have that nexus. W find it
difficult to accept this distinction. Wiile it is true that
in s. 8 of the Act as also in its other provisions ground
and facts are used in opposition to each other, they nust be
taken as referring to two different things. The grounds are
conclusions of fact ~or reasons which have induced the
det ai ni ng authority to pass the order  of det ention

Sonetimes these are referred to as “basic facts. Fact s,
however, constitute the evidence upon which the conclusions
justifying the detention are nade. In State of Bonbay v.
At ma Ram Sridhar Vaidya (1), it was observed-"By their very
nature the grounds are conclusions of facts and not a
conplete detailed recital of all the facts. The concl usions
drawn from the available facts will showin which of the
three categories of prejudicial acts ,the suspected activity
of the particular person is considered to fall. These
concl usions are the "grounds" and they nust be supplied. No
-part of such "grounds" can be held back nor-can any nore
"grounds" be added thereto. What nmust be supplied are the
"grounds" on which the order has been nmade and "nothing
less.” The detenu, however, is not entitled to know the
evi dence, nor the source of the information, but he nust be
furnished wth sufficient particulars or facts i.e. suffi-
cient details to enable himto make out a case if he can

for the consideration of the detaining authority. Al so see
Ram Krishan v. State of Del hi(2).

There may be facts which are not germane or are not rel evant
to the grounds justifying the detention and when s. 14
refers to fresh facts it does not refer to facts which are
not relevant, but to such fresh facts on which the detaining
authority is satisfied that an order of detention should be

made. If the fresh facts cannot form the basis for a
conclusion on which the detention order can be nmde, then
those facts are not fresh facts which wll justify ‘the
detaining authority to nake an order of detention. If  the

contention of the |earned Advocate for the State that the
rel ease on bail of the petitioner by the District & Sessions
Judge, constitutes fresh facts which would furnish an
,opportunity to the detenu to act in a manner prejudice to
the security ,of the State or the naintenance of public
order, then the sane arguinent can be availed of for any
subsequent detention on the sane facts and grounds after the
detenu has been released on the expiry of the period for
which be was detained or after the wearlier order of
detention has been revoked, because in both the cases,
nanely, where the Governnent has refused to confirm the
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order of detention as well as on the expiry of the period
for which the detenu has been detained and the detention
order has expired, the |likelihood of the detenu continuing
to act in any nmanner prejudicial to the securitY of the
State etc. can be said to exist and those would furnish a
cause for making a fresh detention order. A fresh order of
detention can only be nmade if fresh grounds cone into
exi stence, after the expiry of revocation of the earlier
order of detention. No such fresh order could be made on
the "ground which existed prior to the revocation or expiry
of the earlier order of detention. 1In order to prevent such
a contingency Parliament has enacted s. 14 of the Act and
this Court dealing with such a contingency in Masood Alanis
(supra) case already referred to observed

(1) [1951] S. C R 167 at 178.

(2) [1953] s. C R 708.
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"It is to effectuate this restriction on the maxi mum period
and to ‘ensure that it is not rendered nugatory or
i neffective by resorting to the canoufl age of making a fresh
order operative soon after the expiry at the period of
detention, as also to mnimse resort to detention orders
that s. 14 restricts the detention of a person on given set
of facts to the original order and does not permt a fresh
order to be nmade oil the same grounds which were in
exi stence when the original order was nade". W do not
think that the rel ease of the detenu on bail by the Sessions
Court would constitute fresh facts as would  justify the
i mpugned detention order, nor is-there any substance in the
contention that since in the first order of ~ detention the
security of the State and the nmintenance of public order
were nentioned and in the second order nerely the security
of the State was nentioned, they can be considered as fresh
facts. Both the detention orders are passed under s. 3 ( 1
) (a) (ii)..... which set out the prejudicial acts 'under
whi ch the suspected actions of the detenu will fall and for
which the detention is made, It i's inmmaterial whether the
detaining authority is satisfied that the grounds on /which
the detention is being nade for preventing the detenu from
acting in any manner prejudicial to the security of the
State or the mmintenance of public order, or for preventing
him fromacting in a manner prejudicial to the security of
the State al one, because in either case, one of the objects
is to prevent the detenu fromacting in a nmanner prejudicia

to the security of the State. The wvariation in the
enuner ati on of the prejudicial acts have nothing todo wth
fresh facts

There being no fresh facts on which the inmpugned detention
order is nmade, that order is invalid and the detention of

the petitioner cannot be sustained. In the view we have
t aken, it is not necessary to deal wth the ot her
contenti ons. The petitioner is directed to be released
forthwith.

K. B. N.
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