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ACT:

Sal es Tax-Works contract for manufacturing and supply
of kiln burnt bricks-Bricks nmanufactured and supplied
according to contract and paynent received-Contract whereby
land is given free and the right to sell to third parties is
subject to restrictions- there is a transfer of chattel for
consi derati on- Contract whether |liable to sales tax on bricks
suppl i ed- Bonbay Sal es Tax Act, 1959.

Contract of sale and contract for work and  |abour-
Di stinction-Beneficial welfare features in-a contract do not
negate the concept of a contract of a sale.

HEADNOTE:

The respondent manufactured and supplied kiln ' burnt
bricks to the appellant as per the works contract dated
8/ 9th Decenber, 1970, which provided (1) that |and woul d be
given free, (ii) that the material shall —remain at the
contractor’s risk till the date of final delivery: and (iili)
that the contractor had a right to sell to the third parties
bricks subject to paynent of 10 of the value of nmaterials at
the tender rates of the appellant. the respondent was
assessed to sales tax under the Bonbay Sal es Tax Act, 1959,
on the basis that these supplies were sales. | The Deputy
Conmi ssi oner of Sales Tax on an application under- s. 52 of
the Bonbay Sales Tax Act held the supplies as sales on
appeal the Sales Tax Appellate Tribunal confirnmed it,
following the ratio of the decision in 1964 (2) SCR p. 879
(C. B. Cosainv. State of Oissa and Os.) But, the Hi gh
Court, on a reference answered it in favour of the assessee
and agai nst the revenue.

Allowing the Revenue's appeal by special |eave the
Court,

N

HELD: (1) It is well settled that whether a particul ar
transaction is contract of sale or a works contract depends
upon the true construction of the terns and conditions of
the docunent, when there is one. The question will depend
upon the intention of the parties executing the contract.
There is no standard fornula by which one con distinguish a
contract of a contract fromthe contract for work or |abour
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The question is not always easy and has al ways easy jurists
all over. The distinction between contract of sale of goods
and a contract for work and |abour is often a fine one. A
contract of sale is a contract whose main object is the
transfer of property in and the delivery of the possession
of, a chattel as a chattel to the buyer. [160 E-G

State of Gujarat v. Variety Body Builders [1976] (3)
SCR 131 appli ed.

Hal sbury’s Laws of England, referred to.

(2) As per terns and conditions of contract, the | and
was given free for manufacture of bricks; the materials
remained at the risk of the contractor till the date of
final delivery; the respondent could not sell the bricks to
third-d parties but could do so under certain restrictions;
the contracting parties have used the words as sale,
purchase, delivery or rates of supply etc. in the contract.
Al these ternms and conditions are alnost identical to the
conditions in Chandra Bhan GCosailn’s case and hence the
decision i'n that case will govern the present case as well
The various-other terms in the contract, nanely, mmintenance
of a qualified executive ~engineer for supervision of work,
restriction on enploynent of children under 12 years of age,
| abour wel fare provisions regarding wages, worknmen's
conpensation etc., provision relating to cruelty to aninmals,
non- paynent of royalty for excavating earth etc. relate to
159
a process of proper and efficient _manufacturing of bricks
and are not inconsistent in a contract of sale. These terns
do not appear to inpinge on the character of the contract as
one for sale of Dbricks manufactured. The Governnent in its
overall interest and anxiety  could insist on conpliance of
certain beneficial |egal neasures. Provision against sub-
letting when the land was given free by the Governnent was
al so understandable. Al these features do not negate the
concept of a contract of sale of bricks that are ultimately
manuf actured. The true test in this case is whether in
maki ng the contract, brick produced was transferred as a
chattel for consideration and this has taken place in this
case. The essence of the contract was, therefore, the
delivery of the bricks after manufacturing. [164 A-H 165 A-
Dl

(3) The contract in this case is contract of sal e and
not a works contract and the assessee is liable to sale
tax. [165 E]

C. B. Gosain v. State of Orissa and Os. [1964] (2) SCR
879, followed.

JUDGVMVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 1512 of
1971.

Appeal by Special Leave fromthe Judgnent and. ‘order
dated the 8th/9th Decenber, 1970 of the CGujarat Hi gh Court
in Sales Tax Reference No. 3/70.

S. T. Desai and M N. Shroff for the Appellant.

V. S. Desai, Vimal Dave and M ss Kailash Mehta, for the
Respondent .

The Judgrment of the Court was delivered by

GOSWAM, J, This is an appeal by special |eave against
the Judgnment of the Gujarat Hgh Court dated 8th/9th
Decenber, 1970.

The respondent (hereinafter to be described as the
assessee) entered into a contract with the Public Wrks
Department of the Government of Cujarat on Septenber 6, 1965
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for manufacture and supply of kiln-burnt bricks to the said
Departnent for the construction of the Capital Project,
Gnhandhi nagar. Large quantities of bricks were manufactured
and supplied wunder the contract and the applicant received
payment for the same in accordance with the agreed rates.
The assessee nmde an application under section 52 of the
Bonbay Sales lax Act, 1959, on Novenber 19, 1967, to the
Deputy Comm ssioner of Sales Tax, to determ ne the question
whet her the said supplies of bricks by the assessee to the
Public Wrks Departnent were sales or works contract. The
Deputy Comm ssioner held the supplied of bricks by the
assessee as sales. The assessee then appealed to the
Tri bunal against that order. The Tribunal following the
ratio of the decision of this Court in Chandra Bhan Gosain
v. The State of orissa and others(1l) cane to the concl usion
that the supplies of" bricks were sales. At the instance of
the assessee, the Tribunal referred the follow ng question
of law to the H gh Court: -

"Whet her on the facts and in the circunstances of
the case the transaction envisaged by the contract
entered into by the “applicant-with the Public Wrks
Depart ment of the Govern-

(1) 14 S.T.C. 766: 119641 2°S.C.R 879.
160

ment  of Gujarat on 6th Septenber 1965 for the

manuf acture and 'supply of kiln-burnt bricks to the said

Departnment and the supply of  bricks to the said

Department in terns of their running Bill No. Xl dated

28t h October 1967 is a sale or a works contract ?

The High Court answered the question in favour of the
assessee holding that the transaction was a works contract.
In comng to that conclusion the Hgh Court hold as
foll ows: -

In our opinion the decision of the Supreme Court
in Chandra Bhan Cosai’'s case (supra) is clearly
di stingui shable on facts. The  contract in that ' case
though prima facie word cdias regards the /relevant
clauses in simlar fashion as the contract in the
instant case is in fact cast in a different nould and
it wuld be difficult to hold in the 1ight “of the
special features and characteristics of the contract
with which we are concerned that the decision of the
Suprenme Court in that case would conpletely govern the
facts of this case. "

M. S. T. Desai, the |learned counsel for the appell ant
submits that the present case is squarely governed by the
decision in Chandra Bhan CGosain's case (supra) and the Hi gh
Court is wong in holding to the contrary.

M. V. S. Desai |earned counsel appearing on behalf of
the assesee, on the other hand submits that the H gh Court
is right in distinguishing the present case in_.view of
certain distinguishing features of the contract Wth which
we are concer ned.

It is wel | -settl ed t hat whet her a particul ar
transaction is a contract of sale or works contract depends
upon the true construction of all the terns and conditions
of the document when there is one. The question will depend
upon the intention of the parties executing the contract. As
we have observed ill our judgnment in State of CGujarat v.
Variety Body Builders(1l) which we have just delivered there
is no standard formula by which one can di stinguish a
contract of Sale from contract for work and |abour. The
guestion is not always easy and has for all tine vexed
jurists all over. The distinction between a contract of sale
of goods and a contract for work and | abour is often a fine
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one. A contract of sale is contract whose nmmin object is the
transfer of the property in and the delivery of the
possessi on of a chattel as a chattel to the buyer.
(Hal sbury’s Laws of England Third Edition Vol ume 34 page 6.)

The contract with which we are concerned in this appea
is found in a tender for the supply of materials containing
a menorandum of the conditions. The nature of wrk is
descri bed as manufacturing and supplying kiln-burn bricks
for construction of Gandhinagar . The question will depend
upon the true construction of the tender which on acceptance
is treated here as the contract containing all the terns and
conditions agreed upon between the two parties. In the
tender the assessee stated |/We chairman Sabarmati Rat
Udyog Sahakari Mand

(1) [1976] 3 S.C R 131

161
Ltd., the undersigned do hereby tender for the supply of the
material s described in the 'Schedule attached herewith

subject to the conditions annexed. The schedul e descri bed
materials as bricks and also stated quantities to be
delivered", and "rate at ~which to be supplied". The tender
is described as "Supply of Materials Tender". Al though the
above nomencl ature, by itself, is not decisive, we find that
the same is justified by the principal terms governing the

contract to which we will presently refer.
"Clause 6: The contractor shall give notice to the
Executive Engi neer or his Assistant of his
intention of rmaking delivery of materials

and on t he mat eri al s bei ng approved,
recei pt ~shall ~be granted to him by the
Executi ve Engineer or by his Assistant and no
materials which is not ~so approved shall be
consi dered to have been del ivered.

Cl ause7: on the conpl etion of the delivery of
materials, the contractor shall be furnished
with a certificate to that effect, but the

delivery shall not be considered to be
conplete wuntil the contractor shall have
renoved all rejected nmaterials, and  shal

have the approved - materials, stacked or
pl aced in such position - as may be pointed out
to him

Clause 8: The materials to be supplied shall be of the
best quality and in strict accordance with
the specification and the contractor ~shal
recei ve paynment for such materials only as
are approved and passed by the  Executive
Engi neer or his Assistant . Should. the
Executive Engi neer consider that . any of the
materials delivered are not of the best
quality are not in strict accordance with the
specification but that they nay be accepted
and nmade wuse of it shall be within his ful
di scretion to accept the sanme at such reduced
rates as he may fix thereon.

Clause 9: In the event of the material being considered
by the officer in the charge OF the work to
be inferior to that described in t he
speci fications, the contractor shall on
demand in witing, forthwith to renove the
sane at his own cost and in the event of his
failure to do so, wthin such period as nmay
be named by the Executive Engineer or his
Assistant, the said officer may have such
rej ect ed mat eri al renoved at t he
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contractor’s risk and expense, the expense so
i ncurred being deducted fromany suns due or
whi ch may beconme due to the contractor.

13-833  Sup.Cl/76

162
Cl ause 11

Cl ause 13:

Cl ause 16:

Cl ause 17:

Cl ause 22:

Cl ause?24:

163

The contractor shall supply at his own
expense all tools, plants and inplenents
required for the due fulfilnent of his
contract, and the materials shall renmin at
his risk till the date of final deli very,
except such portion as shall have been in the
meantime renmoved for use by the Executive
Engi neer or his Assistant.

This contract shall not be sublet wi thout the
witten permnission of the Executive Engi neer
In the event of the contractor subletting his
contract wi thout- such perm ssion he shall be
consi dered to have thereby committed a breach
of _the contract - and shall forfeit his
security deposit, and shall have no claimfor
any conpensation for any |oss that may accrue
on account of the collection of the materials
or engagenents entered into.

No guarantee can be given that the tota
nunber of quantities of material indicated in
the Schedul e of the contract will be ordered
during the period - of the contract. But, the
Executive Engi neer ~shall purchase from the
contractor all such nmaterials as are detail ed
in the Schedule which he nmy require to
purchase during the period of the contract.
No claimor clains nmade by the contractor for
increased rates on the grounds that the
mar ket or other rates included 'in the
contract, have risen during the period of his
contract, will " be recognized that is to say,
the contractor is/bound to conpl ete the
work and or to supply naterials at the
rates nmentioned in the contract.

ALL rates quoted by the contractors arc
inclusive of sales tax and the -contractor
will pay the sanme hinself,

The contractor hereby declares that the
articles sold to the buyer under this
contract shall be of the best quality (and
wor kmanshi p)  and shall be strictly in
accordance wth t he speci fications and
particulars contained in the Schedule and
acconpani nents her eof and the  contractor
hereby guarantees that the said articles
woul d continue to conformto the description
and quality aforesaid for the period shown
in the Schedule fromthe data of delivery of
the said articles to the purchaser and that
notw t hst andi ng that fact that

the purchaser nmay have i nspect ed and
approved, the said articles if during the
aforesaid period stated in the Schedul e the
said articles be discovered not to conform
to the description and quality aforesaid or
have deteriorated and the decision of the
purchaser in that behalf shall be final and
concl usive. The purchaser will be entitled to
reject the said articles on such portion
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thereof as nmmy be discovered not to conform
to the said description and quality on such

rejection the articles wll be at the
sellers’ risk and all the provisions herein
contained relating to rejection of goods,
etc. shall apply. The cont tractor shall if

so called wupon to do, replace the articles
etc. O such portion thereof as is rejected
by the purchaser otherwise the contractor
shall pay to the purchaser such damages as
may arise by any of the breach of the
condition herein contained, nothing herein
contai ned shall prejudice any other right of
the purchaser in that behalf under this
contract or otherw se."

Anongst some of the general conditions of the contract,
we find the followng:

"Clause3: Al the necessary arrangenents of raw
mat eri al s, equi pnrent water, coal, |abour etc.
required for supply and manufacture of bricks
shall have “to be nmade by the contractor at
his own ~cost. The CGovernment shall give only
| and for excavating soil for manufacture of
bricks to the contractors. free of rent from
the/l and reserved by the. Gaovernnent for this
purpose. The land shall = have to be handed
over | back to the Government after the
manuf acturing of the brick work is conpleted.
* * * *

Cl ause 10: The contractor shall have no right to sel
these bricks, ~brick bats,” chharas or any
other mate rials manufactured on this site to
any other private parties. If, however, it is
found that the naterials have been ' sold by
himto private parties or other bodies, he
shall have to pay to Departnment at the rate
of 10% of the value of nmaterials/ at the
tender rates."

While giving the specifications Item No. | ~“herein
refers to "manufacturing and supplying of -1 dass kiln-
burnt bricks of standard size including stackingin regular
consi gnnents etc. canp. as directed”

164

M. V. S. Desai brings to our- notice the comon as
well as the distinguishing features of this case and of
Chandra Bhan GCosain’'s case (supra). According to - him the
conmon features are the foll ow ng: -

The and was given free for manufacture  of bricks in

both the cases. The materials shall remain at/ the
contractor‘s risk till the date of final delivery. in
Chandr a Bhan Cosain's case (supra) the contractor

could not sell the bricks to third parties w thout previous
perm ssion of the conpany . Here also the contractor has no
right to sell the bricks etc. but if he does sell he wll
have. to pay 10 percent of the value of the naterials at
the tender rates. Both the d auses are, therefore,
perm ssive Cl auses and are substantially the sanme. In both
the contracts the contracting parties have used the words
such as sell, purchase, deliver or rate of supply etc. in
the contract.

I n Chandra Bhan CGosain's case (supra) dealing;, with
those very comon features this Court observed as
foll ows: -

"It may- be presunmed that it was understood that
in quoting his rate for the bricks, the appellant
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woul d take into account the free supply of earth for
maki ng the bricks. Again what was supplied to the
conpany by the appellant was not the earth which he got
fromit but bricks, which, we think, are sonething
entirely different. It could not have been in intended
that the property in the earth would continue in The
conpany in spite of its conversion into such a
di fferent thing as bricks. Further we find that the
contract provided that the bricks would remain at the
appellant‘s risk till delivery to the conpany. Now,
obviously bricks could not remain at the appellants
risk unless they were his property. Another d ause
provided that the appellant would not be able to sel
the bricks to other parties w thout the perm ssion of
the conpany. Apparently, it was contenplated that
wi t hout such a provision the appellant could have sold
the bricks to others. Now - he could not sell the
bricks at all unless they belonged to him Then we find
that 'in the tender which the appellant submtted and
the ‘acceptance of which nmade the contract, he stated,
"I /we _hereby tender for the supply to the H ndus than
Steel Private Ltd. O the materials described in the
under nent i oned nenor andum The nenorandum descri bed the
materials as bricks, and also stated the 'quantities to
be delivered’ / and the ’'rate at which materials are to
be supplied’. Al these provisions plainly show that
the contract was for sale of bricks. If it were so, the
property in the bricks must have been in the appellant
and passed fromhimto the subject-matter.

Fromthe above extract, it is clear. that the decision
in Chandra Bhan Gosain's case (supra) wll —govern the
present case where terns and conditions are alnpst identica
so far as relating to the rel evant subject-nmatter.

165

M. Desai, however, took —pains to point out  certain
di stingui shi ng features of  the present case such as
mai nt enance of qualified Executive Engi neer for supervision
of work subject to renoval ~at the instance of the
Covernment; restriction on enploynment of children under 12
years; |abour welfare provisions regardi ng wages; worknen’s
conpensation, etc.; provisions in relation to prevention of
cruelty to animals; non-paynent of royalty for excavating
earth; use of tube-wells standing on the Governnent site
manner of execution of the work regarding noulding and
drying and provi si on agai nst subl etting which shal
constitute a breach of the contract resulting in forfeiture
of security deposit.

Al the above ternms relate to a stage in the process of
proper and efficient manufacturing of bricks and are not
inconsistent in a contract of sale. These terns do not
appear to inpinge on the character of the contract as one
for sale of the bricks manufactured. The CGovernnent in its
overall interest and anxiety for general welfare 'could
i nsist on conpliance with certain beneficial |egal nmeasures.
It could also insist on certain terms which wll ensure
efficient production of the material. Provision against
subl etting when the land was given free by Governnent is
al so understandable. Al the above features do not negate
the concept of a contract of sale of the bricks that are
ultimately manufactured. The true test in this case is
whether in nmaking the contract to brick produced was
transferred as a chattel for consideration and we are
clearly of opinion that this has taken place in this case.
The property in the bricks was entirely of the assessee. He
had not only to manufacture that but also to stack them for
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facilitating delivery. The essence of the contract was,
therefore. the delivery of the bricks after manufacture. The
present case cannot be distinguished from the decision of
t he Chandra Bhan Gosain's case (supra).

We are, therefore, clearly of opinion that the contract
inthis case is a contract of sale and not a works contract.
The assessee is, therefore liable to sales tax. The question
is answered accordingly. The H gh Court was not right in
answering the question in favour of the assessee. The

decision of the High Court is set aside. The appeal is
allowed with costs.
S R Appeal al | owed.

166




