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ACT:
I ncome Tax-Sal e of high, denom nation notes-Sale proceeds,
if liable to tax-Indian Incone-tax Act, 1922 (11 of 1922).

HEADNOTE:
The assessee had encashed 51 high denonination notes of Rs.
1,000/- each in january, 1946. The assessee’s explanation
in his application for encashnment of the notes was that he
was a colliery proprietor _and contractor, t hat for
conducting the business and for paynent to | abour which cane
to about Rs.30,0001-to 40,000/- every week he had 'to keep
| arge sunms of nopney to neet energency and that the sum of
Rs. 50,000/ realised by encashrment of the notes was neither
profit nor part of profit but was floating capital for the
pur pose of, conducting business. The Income--tax O ficer did
not accept this explanation and treated this anmount  as
profit from sone undi scl osed
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source and assessed it as assessable incone. The assessee
contended that the burden lay on the departnent to establish
that the anmount in question was income liable to tax and
that the departnment had failed to establish this.

Held that the departnment was justified in holding that' Rs.
51,000/- was assessable incone of the assessee from sone
undi scl osed source. It was not correct that the< assessce
was not required to prove anything and that the burden was
entirely wupon the department to prove that the ' anount
recei ved fromthe encashment of high denom nation notes was
income. The correct positionis as follows. |[If there is an
entry in the account books of the assessee which shows the
recei pt of a sumor conversion of the notes by the assessee
hinself, it is necessary for the asscssee to establish, if
asked, what the source of that noney was and to prove that
it did not bear the nature of incone. The departnent is not
at this stage required to prove anything. |If tile business,
the state of accounts and dealing of the assewsee show that
be m ght have, for convenience, kept the whole or part of a
particular sum in high denom nation notes, the assessee
prima facie discharges his initial burden. |If the assessee
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does this the departnent cannot act unreasonably and reject
that explanation to hold that it was incone. If the

explanation is unconvincing, the departnment can reject it
and draw the inference that the amobunt represents income
either fromthe source already disclosed by the assessee or
from sonme undi scl osed source. Before the departnent rejects
such evidence it nust either show an inherent weakness in
the explanation or rebut it by putting to the assessee sone
i nformati on or evidence which it has in its possession. The
fact that there was receipt of noney or conversion of notes
is itself prima faci e evidence against the assessee on which
the departnent can Proceed in absence of good explanation

In the present case though cash used to be received from
Banks and sent to the various places where works were
carried on by the asscssee and vice versa, no centra

account of such transfers was disclosed. There was also no
account of personal expenses of the assessee and he failed
to prove why such | arge suns were kept at hand in one place
when at each of the places where work was carried on, there
were Banks wi th which he had accounts. Further though this
| arge sumwas kept on hand, further cheques were drawn to
nmeet current needs and this amount remai ned untouched.

Kanpur Steel Co. Ltd. v. C I. T. [1957] 32 1. T. R 56,
Lal chand Bhagat Anbica Ram v. Commi ssioner of |ncome-tax,
Bihar and Oissa, [1959] 37 |I. T. R  288; Mhindranath
v. Conmi ssi oner of Income-tax, Bihar and Oissa, [1955]
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27 1. T. R 522, A CGovindarajulu-Mdaliar v.  Conmi ssioner
of Income-tax, Hyderabad, [1958] 34 1. T. R 807, Chunila

Ti canthand Coal Co. Ltd. v. Comm ssioner' ~of Ilncone-tax,
Bi har and Orissa,[1955] 27 1. T. R 602, Mehta Parikh & Co.
v. Comm ssioner of I|ncome-tax, Bonbay [1956] 30 1. T. R 181
and Soyachand Baid v. Comm ssioner of Incone-tax, [1958] 34

1. T. R 650, referred to.

JUDGVENT:
ClVIL APPELLATE, JURI SDI CTION: Civil Appeal No. 486 of 1962.
Appeal by special l|eave fromthe judgnment and decree dated
Sept enber 24, 1959, of the Patna H gh Court in Mscellaneous
judicial Case No. 318 of 1957.
A.V. Viswanatha Sastri and P. K Chatterjee, for the
appel | ant s.

K. N Rajagopal Sastri and R N Sachthey,” for t he
respondent .

1963. March 27. The judgnent of the Court was delivered by
HI DAYATULLAH J.-This 1is an assessee’'s appeal by specia
| eave of this Court against an order of the Hi gh Court of
Patna, answering in favour of the Departnent the question
"whether in the circunstances of the case the anpbunt of Rs.
51,000 being the value of high denom nation notes encashed
by the assessee, has been validly taxed as profits from some
undi scl osed business". The original assessee, Rai Bahadur
H P. Banerjee, is dead.- H's son, who was substituted in
his place, also died during the pendency of the proceedings
in the High Court. The present appeal has been filed by the
wi dow of the son and other |egal representatives.

Banerjee was the owner of several collieries in the Jharia
Coal fields in the State of Bi har and
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was al so a contractor for raising coal. This matter rel ates
to the assessnent year 1946-47. For that year, Banerjee was
assessed on an income of Rs. 1,28,738. The assessnent was
then re-opened under s. 34 of the Indian | ncone-Tax Act, and
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was enhanced, but subsequently on appeal, it was reduced to
a suma little belowthe original assessnent. The present
assessment was nade on a second re-opening of the case under
s. 34 in the follow ng circumnstances.
On January 22, 1946, Banerjee encashed high denom nation
notes of the value of Rs. 51, 000/-. In his application
under the Ordinance which denbnetized high denonination
notes, Banerjee gave the reason for the possession of the
notes as follows: -
"l am engaged in business as colliery proprie-
tor, contractor under Messrs. Kilburn & Co.
in the nane and style of H P. Banerjee & Son
and al so under the State Rly. Bokaro, Swang,
Hazari bagh district in the name of Jharia
Dhanbad Coal & Mca Mning Co..............
For conducting  the business and paynent to
| abour, | have to pay every week between 30/40
thousand as | did not get paynment for work
done every week.” | had to keep large sum of
noney to nmeet
EMBIrgency. . ... ... v It is
neither profit nor part of profit-it is very
floating capital for purpose of conducing
busi ness. It is not an excess of profit".
He stated that he had accounts with (1) lnmperial Bank of
India, (2) Nath Bank Ltd., jharia, and (3) Central Bank of
India Ltd., Bhowani pore Branch, but added that he did not
renmenmber exactly ‘from which Bank the notes cane into his
possessi on, as his transanctions were frequent. - The notice
which was issued to himunder s. 34 of the I'ncome Tax Act,

was not questioned on any of the grounds which are usual in
such cases. Banerjee's explanation
556

was not accepted. The Incone Tax O ficer pointed out. that
al though his business was | arge and the withdrawals fromthe
various banks were |arge and frequent, he had not maintai ned
a central account showing withdrawals fromthe banks and
rem ttances nade to his various businesses, and that none of
the books naintai ned by the assessee and produced by him
contained a bank account. The Income Tax O ficer found a
di screpancy of nearly Rs. 50,000 in the statements filed by
the assessee. He, accordi ngly, treated the hi gh
denom nation notes as profits from sone undiscl osed ~source
and assessed them as assessabl e income. Banerjee appeal ed
to the Appellate Assistant Conm ssioner and further to the
Tri bunal . Both the authorities upheld the order ~of the
Income Tax O ficer. The assessee demanded a case which was
refused, but the High Court directed a statenent of the case
on the question already quoted. The Hi gh Court decided the
guesti on agai nst the assessee, and hence this appeal

The connection of the appellants is that since t he
Department had issued a notice under s. 34 of the Incone Tax

Act, it was incunmbent on the department to establish that
the ampunt in question was income which had escaped
assessment . The appel |l ants al so contend that even if the

assessee was required to prove the source of the high
denomi nation notes, he had sufficiently proved it by show ng
that he had |arge amounts on hand, which were held for
conveni ence in high denom nation notes. The appellants thus
submit that the burden, if any, wupon the assessee was
di scharged in the case, and the evidence being unrebutted,
the additional assessnent could not be made. The appell ant
rely wupon Kanpur Steel Co., Ltd. v. C 1. T. (1) where,
according to the appellants, the Allahabad Hi gh Court
expl ai ned the nature of burden of proof in the way contended
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for by the appellants. They
(1) [2957] 32 1. T. R 56.
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claimthat the All ahabad case applies to the facts here and
point out that the said ruling was considered and approved
by this Court in Lalchand Bhagat Ambica, Ramv. Comm ssioner
of Incone Tax, Bihar and Orissa (1). Qher cases have been
cited on behal f of the departnent.
The cases involving the encashment of high denom nation
notes are quite nunmerous. In some of themthe explanation
tendered by the tax-payer has been accepted and in some it
has been rejected. The manner in which evidence brought on
behal f of the tax-payer should be viewed, has of course,
depended on the facts of each case. |In these cases in which
the assessee proved that he had on the relevant date a | arge
sum of noney sufficient to cover the nunber of notes
encashed, this Court and the Hgh Courts, in the absence of
somet hing which showed that the explanation was inherently
i nprobabl e, accepted the explanation that the assessee held
the anount-or a part of it in high denom nation notes. In
other words, —in such cases, the assessee was held prim
facie to have discharged the burden which was wupon him
Where the assessee was unable to prove that in his norma
busi ness or ot herw se, he was possessed of so much cash, it
was held that the assessee started under a cloud and nust
dispel that <cloud to the reasonable satisfaction of the
assessing authorities, and that if he did not, then, the
Department was free to reject his explanation.and to hold
that the anount represented incone from sone  undi scl osed
sour ce.
The case which is strongly relied upon by the -assessee is
Kanpur Steel Co., Ltd. v. C I. T.(2). In that case, 32
notes of Rs. 1,000 were encashed. It was clainmed that they
were part of the cash bal ance of the conpany which anounted
to Rs. 34,000 odd. The Income Tax Oficer exam ned the
entries regarding sales preceding the encashment ' of the
not es and
(1) [21959] 37 I.T.R 288
(2) [1957] 32 |.T.R 56.
568
found that those sales brought in suns under Rs. 1,000 and
could not have resulted in the accunul ati on-of so many high

denom nati on not es. The Tribunal then came to t he
conclusion that Rs. 7,000 only could have been held in high
denom nation notes. On a reference, the  Allahabad  High

Court held that the burden lay upon the Departnent to prove
that Rs. 32,000 was suppressed income and there was no
burden on the assessee to show whence he got (the notes,

because wuntil denonetization, there was no idea  /that
possession of high denonination notes would have to be
expl ai ned. The Hi gh Court also found that the explanation

was fairly satisfactory, because big notes m ght have been
received even in small transactions and change taken, and
that the High Court could not nake a conjecture how. many
notes could or could not have accunulated. It is contended
before wus that the burden in such cases lies as stated by
the Al ahabad Hi gh Court.

On the other hand, in Mnindranath Das v. Conm ssioner of
Income Tax, Bihar & Orissa (1), the tax-payer had encashed
Notes of the value of Rs. 28,600, which he contended were
his accumul ated savings. Hi s explanation was accepted in
respect of Rs. 15,000, because 15 notes could be traced to a
bank, but was rejected in respect of the balance. The Patna
H gh Court pointed out that if an assessee received an
amount in the year of account, it was for himto show that
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the anobunt so received did not bear the character of inconeg,
and the tax-payer in the case had failed to prove this fact
in respect of the remaining notes. The Patna case finds
support in A Govindaraju Midaliar v. Conmi ssioner of |ncone
Tax Hyderabad; (2), where it is laid down by this Court that
if an assessee fails to prove satisfactorily the source and
nature of an anount received by himduring the accounting
year, the Incone Tax Oficer is entitled to draw the
i nference that the

(1) (1955) 27 I.T.R 522.

(2) [1958] 94 I.T.R .8.70
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receipts are of an assessable nature. |In that case, the
expl anati on-of the assessee in respect of the anmpunts shown
as credits for himin the account books of a firmof which
he was a partner, was rejected as un true. It was held that
it was open to the Income Tax Oficer and the Appellate
Tri bunal to hold that the anpbunts represented the conceal ed
i ncone of 't he assessee.

From the last two cases, it is plain that if there is
recei pt of an-anount in the accounting year, it is incunbent
in the first instance upon the assessee to show that it does
not bear the character of incone. |If be fails to do this,
the I ncone Tax Oficer may hold that it represents incone of
the assessee either fromthe sources he has disclosed or
from some undi scl osed source

In applying this principle to the cases of - encashment of
hi gh denoni nati on notes, there is some difficulty when the
assessee has books of account which are accepted and in
which there is a cash bal ance sufficient to cover the anpunt
of hi gh denom nation notes. [Each case nust depend upon its
own peculiar facts. A few illustrative cases nmay be
noti ced, because they show some differences in the approach
to the problem In Chunilal Ticanthand Coal Co., Ltd., V.
Conmi ssioner of Incone Tax, Bihar and Oissa (1), high
denom nati on notes of the value of Rs. 68,000 were encashed.
Evi dence showed that the assessee was in the habit of
keeping | arge suns which he kept intact for energencies and
neeting the current needs fromw thdrawal s fromthe ~banks.
Thi s expl anation was supported by receipts and di sbursenent
in the books of account. The expl anation was rejected as to
a part because the accounts did not nention the high
denom nation notes and further because such notes were

hardly needed to pay wages to |abourers. The Tri bunal
however, held that the explanation mght be true as to a
part

(1) [1955] 27 1. T. R 602
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and accepted it in respect of Rs. 35,000, rejecting it in
respect of Rs 33,000. The Patna High Court held that the
explanation which was held to be reasonable as to- a part
nmust be good for the whol e, because there was no nmaterial on
which it could be held that the bal ance constituted incone
from sone undiscl osed source to distinguish the case about
the part rejected fromthe part accepted.

In Mehta Parikh & Co. v. Commsioner of I|nconme Tax, Bonbay,
(1) high denomination notes of the value of Rs.61,000 were
encashed. The expl anation was that they were part of the
cash bal ance on hand. The accounts disclosed that in order
to sustain the explanation, it would have to be presuned
that the entire balance on January 1, 1946, was held in 18
notes of Rs. 1,000 each and that all receipts up to.’
January 18, 1946, when the notes were encashed, were also in
H gh denonination notes. The affidavits of persons who
stated that they had paid anpbunts in Rs. 1,000 notes were not
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accept ed. The Tribunal accepted the explanation as to
Rs. 31,000 only. This Court held that if the account books
were accepted and the deponents were not crossexamnm ned on
their affidavits, the rejection of the explanation as to a
part proceeded only on surmse and the finding t hat
Rs. 30, 000 were income from sonme undi scl osed source was based
on no evidence. It may be pointed out that Venkataram
Ayyar J., in that case, chose to rest his decision on the
second ground only, treating the decision as involving an
error of Jlaw. But in Sovachand Baid v. Conmi ssioner of
Income Tax, (2) high denonination notes of the value of
Rs. 2, 28,000 were encashed. The assessee stated that he had
i nherited that amount fromhis father in 1942, and produced
account books from 1926 to 1942. He did not produce earlier
account books. The Tribunal found that the books were such
as could be witten at any time and did not contain ful
deal i ngs even between 1926 and

(1) [21956] 30 I.T.R 181

(2) [1958] 34 1.T.R 650,
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1942, and there were no entries showi ng that any amount as
such was received from business. The Tribunal, however,

held that Rs.1, 28,000 only was income fromsome undisclosed
source. The assessee’s appeal in this Court was dism ssed,
because the rejection of the account books was held to be
reasonable in the circunmstances of the case. This Court
observed that the partial rejection of the -explanation by
the Tribunal mnust be treated as a concession rather than a
reasoned concl usi on.

W now cone to Lalchand Bhagat’'s case which is strongly
relied wupon, particulary, as it has cited the Allahabad

case, so it is said, wth onplete  approval. It is
therefore, necessary to examine it closely to see if. there
is such an approval. In that case, 291 high denonination
notes of the value of Rs.2,91,000 were encashed. The
assessee was mmintaining for a longtine past two accounts:
one was known as "Almrah Account", and other, "Rokar
Account ". On the date the notes were encashed there was a

bal ance of Rs.2,81,397 in the alnmrah account and Rs.29, 284
in the rokar account. These two anounts between them were
sufficient to cover the encashed notes. The explanation was
that for the purposes of the business which was distributed
in many branches, a |arge anobunt of ready cash was al ways
kept at the head office, so that any energency m ght be net.
The business of the assessee was adnmittedly extensive and
the almirah account had also existed for  several  years.
Except in the previous year in which the high denom nation
not es were encashed, even the nunbers of the hi gh
denom nation notes used to be shown in the almrah account.
The explanation was rejected on the ground that those were
the days of emergency and the assessee, as a grain- dealer
coul d have secretly nade noney by snuggling grain, and that
he had once been prosecuted, though acquitted. It was also
said that the area where he did his business was

562

notorious for smuggling and al so that he had speculated in
the year and m ght easily have made profits, though he- had
returned a loss fromspeculation. Enphasis was also laid
upon the fact that in the year of account, the nunmbers of
the hi gh denom nation notes were witten subsequently. The
Tri bunal accepted the two books of account as genuine and
also that there was a balance of Rs.3,10,681 wth the
assessee. Before the Tribunal it was explained that in the
year of account the nunmbers of the high denom nation notes
were inserted in the almrah account out of nervousness
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owing to the denonetization of the notes. The Tribuna
accepted the explanation with regard to Rs. 1,50,000 and
rejected it wth regard to Rs.1,41,000. No reasons were
given for distinguishing the good part of the explanation
fromthe bad.

This Court exam ned the reasons and held that except for the
insertion of the nunbers of notes in the book, none of the
other reasons had any probative value and that they were
nere conjectures and surmises. This court pointed out that
if the explanation for the interpolations was good for the
acceptance of the explanation as to Rs.1,50,000, it nust be
held to be good also for the balance, because there was
nothing to distinguish between the two parts. This Court,
t her ef or e, pointed out’' that the min question about
Rs. 1,41, 000 was whether there was any material to justify a
different conclusion in respect of that anmount and pointed
to the followi ng facts.” The assessee had established the
need for  keeping a large sumon hand and had proved the
almMmrah account asa genuine account. The alnmrah account
cont ai ned the nunbers of the high denom nation notes in the

years previous to the year relative to the assessnent. In
that year, the nunbers were inserted subsequently and this
was the only substantial point against the assessee. Thi s

Court also pointed out that there were statenments of banks
and accounts
563

of the branches and of beparis, showing that |arge anobunts
were received by the assessee, which made up the amount in
the alnmirah account. Between February 6, 1945 and January
11, 1946, when the notes were encashed, sum, above Rs.
1,000 received by the assessee aggregated to -as nuch as

rupees five |akhs. As the alnmrah account was not
guestioned by the Tribunal at all, and out of that  anount,
nore than half was held to be in the shape of high
denomi nati on not es, this Court posed t he fol I ow ng
guesti on: -

"Was there any material on record which would
legitimately lead the Tribunal to cone to the
concl usion that the nature of the source from
whi ch the appellant derived the remaining 141
hi gh denom nation notes of Rs. 1000 renai ned
unexpl ai ned".
The Court, therefore, concluded
“If the entries in the books of account " in
regard to the balance in the Rokar and the
bal ance in the Almrah were held to be genuine
| ogi cally enough there was no escape from the
conclusion that the appellant had offered
reasonabl e explanation as to the source of the
291 high denomi nation notes of Rs. 1000/ each
which it had encashed on January 19, ©1946"
The case of assessee was thus accepted in toto. This @ Court
did not hold that the assessee need not prove anyt hing. As
we have said earlier, the burden of proof nust depend on the
facts of the case. One such fact nay be the existence of a
large floating cash bal ance on hand, and taken with other
facts, may be sufficient to show that the high denom nation
notes constituted the whole or part of that balance. 1In the
Al | ahabad case, such a bal ance was proved and was accepted
as to a part by the
564
Tribunal. The H gh Court held that the explanation was good
for the whole of the anmount of the notes. No doubt, this
Court, in referring to that case, sumarised the reasons,
but it pointed out that it was not open to the Tribunal to




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 8 of 9

nmake a guess as to the nunber of high denom nation notes
which could be accepted, and cited the All ahabad case and
sone others in that connection

It seenms to us that the correct approach to questions of
this kind is this. |If | hereis an entry in the account
books of the assessee which shows the receipt of a sum or
conver si on of hi gh denom nation notes t ender ed for
conversion by the assessee hinself, it is necessary for the
assessee to establish, if asked, what the source of that
noney is and to prove that it does not bear the nature of
i ncore. The Departnent is not at this stage required to
prove anything. It can ask the assessee to bring any books
of account or other docunents or evidence pertinent to the
explanation if one is furnished, and exam ne the evidence
and the explanation. ~1f the explanation shows that the
recei pt was not of an income nature, the Departnment cannot
act unreasonably and reject that explanation to hold that it
was income. |If,; however, the explanation is wunconvincing
and one which deserves to be rejected, the Departnent can
reject it and draw the inference that the anmount represents
income either fromthe sources already disclosed by the
assessee or from sone undi sclosed source. The Depart nent
does not then proceed on no evidence, because the fact that
there was receipt of money, is itself evidence against the
assessee. There i's thus prina facie evidence against the
assessee which he fails to rebut, and bei ng unrebutted, that
evi dence can be used against himby holding that it was a
recei pt of an incone nature. The very words "an undi scl osed
source" show that the disclosure nmust cone fromthe assessee
and not formthe Departnent. In-cases of high denom nation
not es,
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where the business and the state of accounts and dealings of
the assessee justify a reasonable-inference that he ' m ght
have for convenience kept ‘the whole or a part of a
particular sum in high denom nation notes, the assessee
prima facie discharges his initial burden when he proves the
bal ance and that it m ght reasonably have been kept in  high
denom nation notes. Before the Departnment rejects such
evidence, it nust either show an inherent weakness “in the
explanation or rebut it by putting to the assessee sone
information or evidence which it has in its possession. ~ The
Departnment cannot by nerely rejecting unreasonably a good
expl anati on, convert good proof into no proof. It is within
the range of these principles that such cases have to be
deci ded. We do not think that the Allahabad view puts no
burden upon the assessee and throws the entire burden on the
Department. The case itself does not bear this out. [If it
does, then, it is not the right view

In the present case, the assessee clained that the high
denom nation notes were a part of the cash balance  at the
head office. The Inconme Tax Oficer found that at first the
cash on hand was said to be Rs. 1,62,022, but on scrutiny,
it was found to be wong. Indeed, the assessee hinself
corrected it before the Appellate Assistant Conmi ssioner and
stated there that the balance was Rs. 1,21,875. Odinarily,
this would have prinma facie proved that the assessee m ght
have kept a portion of this balance in high denoni nation
not es. But the assessee failed to prove this balance, as
books of the assessee did not contain entries in respect of
banks. Though cash used to be received frombanks and sent
to the various places where works were carried on and vice
versa, no central account of such transfers was discl osed.
There was also no account of personal expenses of the
assessee and he had failed to prove why such |large sunms were




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 9 of 9

kept on hand in one place when at each of the places where
work was carried
566
on, there were banks with which he had accounts. The
Appel | ate Assi stant Comm ssioner also went into the question
and found that on the sane day when the high denom nation
notes were encashed, a sumof Rs. 45,000 was drawn by
cheque. The next remttance i mediately afterwards was of
Rs. 16,000 to Bokaro, but Rs. 17,000 were withdrawmn a few
days before to neet this expense. A withdrawal of Rs. 8,000
was made a day later and Rs. 20,000 were withdrawn ten days
later to finance the business. It appears that the nbney on
hand (Rs. 45,000) was not touched at all, but on January 30,
1946, a further sumof Rs. 6,000 was w thdrawn and not
utilized, which nade upthe sumof Rs. 51,000 for which the
hi gh denomi nati on notes were encashed.
On these facts, the Tribunal cane to the conclusion that the
hi gh denomi nati on notes represented not the cash bal ance but
sone other nmoney ~which renmained unexplained, and the
Tribunal ‘treatted it as income fromsone undi scl osed source
The High  Court held on the above facts and circunstances
that there were materials to-show that Rs. 51,000 did not
form part of the cash bal ance, and the source of npney not
having been satisfactorily proved, the Departnent was
justified in holding” it to be assessable incone of the
assessee from some undi scl osed source. In this conclusion
the High Court was justified, regard being had to the
princi ples we have expl ai ned above.
The argurment that as this was a case under s. 34 of the
Income Tax Act, it cast a special burden on the " Departnent
to show that this incone had escaped earlier, 'need not
detain wus. No doubt, proceedings under s. 34 can only be
conmenced under the conditions prescribedin the 'section
but when the proceedings are validly conmenced, there is no
di fference between an ordi nary assessnment and an additiona
assessment under s. 34, and the sane rule
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as to burden of proof governs the additional assessnent.

In our opinion, this appeal has no substance; it fails and
is dismissed with costs.

Appeal dism ssed.




