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Income Tax Act (11 of 1922) s. 26 A and Incone Tax Rules,
1922 rr. 2, 3 and 6-Application for renewal of registration-
Division of previous'year’'s profits-I1f “incunbent before
application is nmade.

HEADNOTE:

The assessee firmapplied for renewal of “its -registration
under s.26A, Inconme Tax Act, 1922, in May 1958, stating that
the income of the previous year, which ended on March 31,
1958, had been divi ded anong the partners. The Depart nment
Tribunal and the H gh Court did not believe that the
previous year’'s inconme had been divided and rejected the
appl i cation.

Di sm ssing the appeal to this Court,

HELD : From a reading of the section and rules 2, 3 and 6 of
the In,come tax Rules and the fornms prescribed, it is clear
that in the case of an application for renewal, it is
i ncumbent on the part of the assessee to have divided the
previous year’'s profits before the application for renewa

is rmade. The fact that the interpretation nay cause
hardship to the assessee is irrel evant when the language is
plain. [81-QF

Surajmal v. Comm ssioner of Income-tax, Madras, 43 1.T.R

491 and Ganesh Lal Laxm Narain v. Commi ssioner of [|ncone
Tax, U P. 68 |.T.R, 696, approved.

Khanjan Lal Sewak Ram v. Conm ssioner of |ncone-tax, /U P.
83 |I.T.R 175, referred to.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Givil Appeal No. 1690 of 1969.
Appeal by special |eave fromthe judgnment and order dated
July 15, 1968 of the Delhi H gh Court at New Delhi in
I ncomet ax Reference No. 44 of 1964.

G C Sharma, R Chawa, S. R CGupta, R P. Soni and K B.
Rohtagi for the appellant.

F. S. Nariman, Addl. Solicitor-GCeneral of India, A N
Ki r pal ,

S. P. Nayar and R N. Sachthey for the respondent.

The Judgrment of the Court was delivered by




http://JUDIS.NIC. IN SUPREME COURT OF | NDI A Page 2 of 5
HEGDE, J. This is an appeal by special |eave. The appellant
is the assesssee. In this case we are concerned with his
assessment for the assessnment year 1958-59. The rel evant

previous year ended on March 31, 1958. The assesses firm
applied for renewal of its registration under section 26(A)
of the Indian Income Tax Act 1922 (in short ’'the Act’)
before the Income-Tax Oficer on May 26, 1958. In that
application he nentioned that the previous years’ incone had
been divided among the partners. The Inconme-Tax O ficer
rejected that application. He did not believe the version
of the assessee that the previous years’ incone
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had been divided. In appeal, the Appellate Assistant
Conmi ssioner agreed with the conclusion reached by the
Income-tax O ficer. On-a further appeal being taken to the
I ncome-tax Appellate Tribunal the Tribunal agreed with the
concl usi ons reached by the |ower authorities. Before the
Tri bunal yet another contention appears to have been taken
That contention was that at any rate the partners having
di vi ded t'he i ncone of the previous year as evidenced by the
bal ance sheet before the assessnent Was made, the assessee
firmwas entitled for its registration under section 26(A).
The Tribunal did not go into that question. The H gh Court
agreed with the view taken by the Tribunal .

The only question/that arises for decision in this case is
whet her it was incunbent on the part of the assessee to have
di vided the profits of the previous year before it nade its
application for renewal of the registration certificate.
For deciding this question it is necessary to refer to the
rel evant provisions of the Act as well ~as the Rules.
Section 26 (A) of the Act reads. thus.-

"26A. Procedure in registration of firns

(1) Application my be nmade to the I'nconme-tax O ficer on
behalf of any firm constituted under~ an instrunent of
partnership speci fying the _individual shares of t he
partners, for registration for the purposes of this Act and
of any other enactnment for the tine being in force /relating
to income-tax or super tax.

(2) The application shall be nade by such person or
per sons, and at such tines and snall cont ai-n such
particulars and shall be in such form and be verified .in
such nmanner, as nmay be prescribed; and it shall be dealt
with by the incone-tax Oficer in such manner as may be
prescribed. "

Turning to the relevant Rules, they are found in Rules 2, 3
and 6. These Rules read thus:--

"Rul e 2-Any firm constituted under an Ilnstrunent of
Part nership specifying the individual shares of the partners
may, under the provisions of section 26A of the -Indian
I ncome-tax Act, 1922 (hereinafter in these rules referred to
as the Act), register with the Incometax Oficer, the
particulars contained in the said Instrunent on application
made in this behal f.

Such application shall be signed by all the partners . (not
being m nors) personally, or in the case of a dis-
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solved firm by all persons (not being mnors) who were
partners in the firminmredi ately before dissolution and by
the |l egal representative of any such partner who is deceased
and shall, for any year of assessment UP to and including
the, assessnent for the year ending on the 31lst day of
March, 1953, be nmamde before the 28th February, 1953, and for
any year of assessnment subsequent thereto, be nade.

(a)Wiere the firm is not registered under the Indian
Partnership Act 1932 (TX of 1932), or where the deed of
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partnership is not registered under the Indian Registration
Act , 1908 (Xvl of 1908), and the application for
registration is being made for the first time under the Act.
(i) within a period of six nonths of the constitution of
the firm or before the end of the "previous year" of the
firm whichever is earlier, if the firmwas constituted in
that previous year,

(ii)before the end of the previous year in any other case.
(b) where the firmis registered under the Indian
Partnership Act, 1932 (TX of 1932), or where the deed of
partnership is registered under the Indian Registration Act,
1908 ( XVl of 1908), before the end of the previous year of
the firm and

(c)where the application is for renewal of registration
under Rule 6 for any year, before the 30th day of June of
that year

Provided that the, Incone-tax Officer may entertain an
application made after the expiry of the time-limt
specified in this rule, if he is satisfied that the firmwas
prevented by sufficient cause fromnaking the application
within the specified tinme .

Rule 3-The application referred to in Rule 2 shall be nade
in the formannexed to this rule and shall be acconpani ed by
the original Instrument of Partnership under which the firm
is constituted, together with a copy thereof : provided that
if the Income-tax Oficer is satisfied that for sone
sufficient reason t he ori gi nal I nst runment cannot
conveniently be produced, be nay accept a copy of it
certified in witing by all the partners (not being mnors)
or, where the application is made after dissolution of the
firm by all the persons
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referred to in the said Rule, to be correct copy, and in
such a case the application shall be  acconpanied by a

dupl i cate copy.
FORM |
FORM OF APPL| CATI ON FOR REG STRATI'ON OF A FI RM UNDER SECTI ON
26A OF THE | NDI AN | NCOME- TAX ACT, 1922,
TO
The I nconme-tax O ficer

Dated 19
I nconme-tax year 19 19
.
2.
3. W do hereby certify that the profits (or-loss if any-)
of the previous year were/will be (period upto the date of
di ssolution were/will be) divided or credited as~ shown in

section B of the Schedule and that the information given
above and in the attached Schedule is correct.
(Si gnat ures)

(Addr ess)
Note :-This application nmust be signed..............
SCHEDULE
Nane of Address Date of (1) (1) (2)
part ner admtt-Interest Salaryor Share in

REMARKS
ance to on capital conm s- the ba
partner or |oans sion from ance of
shi p. (i f any) firm profits
(or loss)
etc.
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(A)Particulars of the firmas constituted at the date of
this application.
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(B) Particulars of the apportionnent of the inconme, profits
or gains (or loss) of the business, profession or vocation
in the previous year between the partners who in that
previous year were, entitled to share in such incone,
profits or gains (or loss). Appl i cabl e wher e t he
application is made after the end of the rel evant previous
year).

Note: - (1) | f t he i nterest, sal ary and/ or
CONTM SSi ON o e e e e e e e e e e e e
colum with the letter "R'. (I'n other cases t he

i nterest, sal ary and/ or conm ssi onmay exceed the tota
profits so as to |l eave a balance of net loss divisible in
col um 6).

(2)If any partner is entitled to share in profits but is
not liable to bear a simlar proportion of any losses this
fact should be indicated by putting against his share in
colum 6 the letter "P".

Rule 6 Any firmto whoma certificate of registration has
been granted under Rule 4 may apply to -the Incone-tax
Oficer to have the certificate of registration renewed for
a subsequent year. Such application shall  be si gned
personally by all the partners-(not being mnors) of the
firmor, where the applicationis nade after dissolution of
the firm by all persons (not being mnors) who were
partners in the firminmredi ately before dissolution and by
the |l egal representative of any such person who is deceased,
and acconpanied by a certificatein the formset out bel ow
The application shall be nade before the 30th day of June of
the vyear for which assessnent is(to be nade provided that
the Income-tax Oficer may entertain an application nade
after the expiry of the said date, if he is satisfied that
the firmwas prevented by sufficient cause from making the
application before that date.

FORM OF APPLI CATI ON FOR THE RENEWAL OF REQ STRATION OF A
FI RM LTNDER SECTI ON 26A OF THE | NDI AN | NCOVE- TAX ACT, 1922
TO

The I nconme-tax O ficer

Dat ed 19
Assessnent for the Incone-tax Year 19 /19
1.
2
81

3.We do hereby further certify that the profits (or- |oss

if any) of the previous year were/period up to the date of
di ssolution were/will be divided or <credited as ‘shown
bel ow: -

Particulars of the apportionment of the incone, profits  or
gains (or loss) of the business, profession or vocation in
the previous year or the period upto the date of dissolution
between the partners who were entitled to share in such
i ncome, profits or gains (or. |o0ss).

Nane of Address Date of (1) (1) (2)

Part ner adm tt- Interest Salary Shar e

ance of on capital or comm in the REMARKS

partner- or | oans i ssion bal ance
ship (if any) from of profits
firm (or loss)




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 5 of 5

etc. etc.
1 2 3 4 5 6 7
Note :-(1) If the interest, salary and/or............
| oss divisible in colum 6.
(2) If any partner is entitled ........ his share in colum
6 the
letter "P".
(Si gnat ures)
(Addr ess)
Note :-This application nmust be signed personally ...... of

any such person who is deceased".

From a reading of these provisions it is clear that in the
case of an applicationfor renewal it is incunbent on the
part of the assessee to have divided the previous vyear’s
profits. This conclusion appears to be obvious from Section
26(A) read with Rules 2, 3, 6 and the forns set out earlier
The contention’ of ‘M. Sharmm, the |earned counsel for the
assessee, that if the relevant provisions are interpreted in
the manner that we have done it |eads to hardship to the
assessee, is not relevant in-view of the plain |anguage of
the provisions.

Qur conclusion in‘this regard receives support from the
decision of Madras H gh Court in Surajmall v. Conm ssioner
of ,

L63I SuP A /73
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I ncome-tax, Madras(1l), and that of the Allahabad H gh Court
in Ganesh Lal Laxm Narain v. Comnm ssioner ~of Income-tax,
U P.(2). In Khanjan Lal Sewak Ram v. Conmissioner of |ncone-
tax, UP.(3) this Court had ruled that para3 of Rule 6

(supra) is nmandatory. W see no nerit in-this appeal. It
is dismssed with costs.
V.P.S. Appeal dism ssed.

(1) 43 1.T.R 491.
(2) 68 1.T.R 696.
(3) 83 1.T.R 175.
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