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ACT:

H ndu Law Joi nt Hi ndu-fam [Ly-Wether sons are liable for the
debts of the father incurred w thout  consideration and
fam ly necessity-Court Fees Act S. 7(iv)(7)-Its scope.

HEADNOTE

There was a nmortgage of a property in favour of the
appel l ant for a sumof Rs. 15,000/-. The nortgagee filed a
suit and obtained a decree. Wen hetried to ‘take out
execution proceedings for the sale of the nor t gaged

property, respondents 1 and 2 filed a suit | for a
declaration that the nortgage executed by their father was
null and void as against them as the property was a |joint

H ndu famly property and the nortgage had been /effected
wi t hout consideration and fanmly necessity. The plaintiffs
(Respondent 1 and 2) paid a Court Fee of Rs. 19.50 and the
val ue of the suit for purposes of jurisdiction was given as
Rs. 16, 000/ -.

A prelimnary objection was raised by the Appellant that the
suit was not properly valued for purposes of Court Fee and
jurisdiction. The Subordi nate Judge held that although the
case is 'covered by S. 7(iv)(c) of the Court Fee Act, the
proviso to that Section applied and directed the plaintiffs
to pay Court.Fee on the value of Rs. 16,000/-. Thereafter,
the Court Fee not having been paid, the plaint was rejected.
The plaintiff appeal ed before the H gh Court against /that
decision. The High Court held agai nst the defendants taking
the viewthat the plaintiffs were not at all bound- by the
nortgage in dispute since it was a joint famly property.
The first defendant appeal ed before this Court.

In this Court, prelimnary objection were raised that the
present appeal is not conpetent and secondly, the plaintiffs
were not bound by the nortgage ,of the joint Hondu famly
property where there was no | egal necessity to execute the
nortgage. Allow ng the appeal

HELD (i) in the present case, the plaint was rejected under
Oder 7, Rule 11 of the C. P.C. Such an order ampunts to a
decree under S.2(ii) and there is a right to appeal open to
the plaintiff. Furthernore, in a case in which. this Court
has granted special |eave, the question whether an appea
lies or not, does not arise. Even otherwise, a second
appeal would Ilie under S.100 of the CP.C. on the ground
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that the decision of the 1st appellate Court on the
interpretation of S.7(iv)(c) is a question of law. There is
thus no nmerit in the prelimnary objection. [324E-QF

Vasu v. Chakki Mani (A 1.R 1962 Kerala 84 referred to).
Rat hnavarmaraja v. Sm. Vima, AIl.R 1961 S.C 1299
referred to and di stingui shed.

(ii) Wiile the Court Fee payable on a plaint is certainly to
be deci ded on the basis of the allegations and the prayer in
the plaint and the question whether the plaintiff’'s. suit
will have to fail for failure to ask for consequentia
relief is of no concern to the Court question of Court Fee,
should 1look into at that stage, the Court in deciding the
allegations in the plaint to see what the substantive relief
that is asked for Mere cleverness in drafting the plaint
will not be allowed to stand in the way of the Court | ooking
at the substance of the relief asked for. |In the present
case, the relief asked for is on the basis that the property
in dispute is a joint H ndu famly property and there was no
| egal 'necessity to execute the nortgage. It is now well
settled ‘that wunder Hi ndu Law, if the manager of a joint
famly is the father and the ,other nenbers are sons, the
father nmay, incur a debt, solong as it is not for imoral
purposes and the joint famly estate is open to be taken in
execution ,of proceedings upon a decree for the payment of
the debt. [324G 3250]

Fakir Chand v. Harnam Kaur 1967 1 S.C. R~ 68, referred to.
323

(iii) In the present case, when the plaintiffs sued for
a declaration that the decree obtained by the appellant
against their father was not binding on them they were
really asking for setting aside the decree or  for the
consequential relief of injunction restraining the decree
hol der from executing the decree against the nortgaged
property. [325B-(

In deciding whether a suit is purely declaratory, the
substance and not nerely the language or the formor relief
cl ai med shoul d be considered. [325Q

Zeb-ul -Nisa v. Din Mohammad, A |l.R. 1941 Lahore 97 referred
to.

(iv) In a suit by the son for a declaration that the
nort gage decree obtained against his father is not binding
upon him it is essential for the son toask for setting
asi de the decree as a consequence of the declaration clained
and to pay ad vel orem Court fee under s. 7(iv)(c). A decree
against the father is a good decree against the son and
unl ess the decree is set aside, it will remain executable
against the son and it is essential for the son to ask to
set aside the decree.

Further, in a suit by the son for a declaration that a
decree against the father, does not affect his interest in
the famly property, consequential relief is involved and ad
vel orem Court fee is necessary. [326F-Q

Prithvi Rai v. D C Ralli, AIl.R 1945 Lahore 13, and
Vi nayakrao v. Mankunwar Bai, A l.R 1943 Nagpur 70, referred
to

The Judgrment of the Court was delivered by

ALAG RISWAM , J.-This appeal raises the, question of the
court fee payable in the suit filed by the 1st respondent
and his mnor brother the 2nd respondent against their
father the 3rd respondent and the alienee from him the
appel | ant .

On 13-7-1962 the father executed a nortgage deed in favour
of the appellant of a property of which he clained to be the
sole owner for a sumof Rs. 15,000/-. The nortgagee, the
appellant filed a suit on the foot of this nortgage and
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obtained a decree. Wen he tried to take out execution
pr oceedi ngs for the sale of the nortgaged property,
respondents 1 and 2 filed a suit for a declaration that the
nort gage executed by their father in favour of the appellant
is nun and void and ineffectual as against them as the
property was a joint Hindu famly property, and the nortgage
had been effected wi thout consideration and famly
necessity. On this plaint the plaintiffs _paid a fixed
court fee of Rs. 19.50 and the value of the suit for
purposes of jurisdiction was given as Rs. 16, 000. A
prelimnary objection having been raised by the appellant
that the suit was not properly valued for purposes of court
fees and jurisdiction, the Subordinate Judge tried it as a
prelimnary issue. He held that although the case is
covered by section 7(iv) (c) of the Court Fees Act, the
proviso to that section applied and directed the plaintiffs
to pay court fee on the value of Rs. 16,000 which was the
amount ~at  which the plaintiff-, valued the suit for the
purposes ~of jurisdiction. The court fee not having been
paid the plaint was rejected. The plaintiffs thereupon
carried the mtter up on appeal before the High Court of
Punj ab & Haryana. Before that Court the plaintiffs did not
seriously contest the position that the consequential relief
of setting aside the decree within the neaning of Section 7
(iv) (c) of the/ Court Fees Act was ‘inherent in the
declaration which was clainmed with regard to the decree.
But taking the viewthat the plaintiffs were not at al
bound by the nortgage in dispute or the decree, the Hi gh

324

JUDGVENT:

CRIM NAL APPELLATE JURI SDI CTI ON.

Court held that there was no consequential relief involved
since neither the decree nor the alienation binds the
plaintiffs in any manner. The 1st defendant in the suit
has, therefore, filed this appeal

Before wus a prelimnary objection was raised based on the
observations of this Court in Raihnavaramaraja v. Smi.
Vima (1) that the present appeal is not competent. In that
case this Court observed that whether proper court-fee is
paid on a plaint is primarily a question between the
plaintiff and the State and that the defendants ~who nay
bel i eve and even honestly that proper court-fee has not been
paid by the plaintiff has still no right to nove the
superior courts by appeal or in revision against the order
adj udgi ng paynment of court-fee payable on the plaint. But
the observations nust be understood in the background of the
facts of that case. This Court was there dealing with an
application for revision filed before the H gh Court ' under
s. 115 of the Code of Civil Procedure and pointed out that
the jurisdiction in revision exercised by the H gh Court is
strictly conditioned by clauses (a) to (c) thereof and may
be i nvoked on the ground of refusal to exercise jurisdiction

vest ed in the Subordinate Court or assunption of
jurisdiction which the court does not possess or on the
ground that the Court has acted illegally or with materia

irregularity in the exercise of its jurisdiction, and the
provisions of ss. 12 and 19 of the Madras Court Fees Act do
not arm the defendant with a weapon of technicality to
obstruct the progress of. the suit by approaching the Hi gh
Court in revision against an order determning the court fee
payable. The ratio of that decision was that no revision on
a guestion of court fee lay where no guestion of
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jurisdiction was involved. This decision was correctly
interpreted by the Kerala Hgh Court in Vasu v. Chakk

Mani (2)where it was pointed out that no revision wll lie
agai nst the decision on the question of adequacy of court-
fee at the instance of the defendant...... unl ess the
guestion of <court fee, involves also the question of
jurisdiction of the court. 1In the present case the plaint

was rejected under Order 7, Rule 1 1 of the C.P.C. Such an
order anpbunts to a decree under section 2(2) and there is a

right of appeal open to the plaintiff. Furthernore, in a
case in which this Court has granted special |eave the
guesti on whet her an appeal lies or not does not arise. Even

ot herwi se a second appeal would |lie under section 100 of the
C.P.C. on the ground that the decision of the 1st Appellate
Court on the interpretation of s. 7(iv) (c) is a question of
aw. There is thus no nerit in the prelimnary objection

As regards the main question that arises for decision it
appears to us that while the court-fee payable on a plaint
is certainly to be decided on the basis of the allegations
and the prayer in the plaint and the question whether the
plaintiff's suit will have to fail for failure to ask for
consequential relief is of no concern to the court at that
stage the court in deciding the question of court-fee should
ook into the allegations in the plaint .to see what is the
substantive relief that is asked for Mere astuteness in

drafting the plaint will not be allowed to stand in the way
of the court |ooking at the substance of the relief asked
for. 1In this case the relief asked for is on the basis that

the property in dispute is a joint H ndu famly property and
there was no | egal necessity

(1) A 1. R 1961 S. C 1299.

(2) A 1. R 1962 Keral a 84.
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to execute the nortgage. It is now well settled that | under

H ndu Law if the manager of ajoint famly is the father and
the other nmenbers are the sons the father may by incurring a
debt so long as it is not for an/imoral purpose, /lay the
j oi nt famly estate open to be taken in execution
proceedi ngs upon a decree for the paynment of the debt not
only where it is an unsecured debt and a sinple noney decree
for the debt but also to a nortgage debt which the father is
personally liable to pay and to a decree for the recovery of
the nortgage debt by the sale of the property even where the
nortgage is not for |legal necessity or for paynent  of
ant ecedent debt (Faqgir Chand v. Harnam Kaur(1l). Consequently
when the plaintiffs sued for a declaration that the decree
obtained by the appellant against their father was not
binding on themthey were really asking either for setting
aside the decree or for the consequential relief of
injunction restraining the decree hol der fromexecuting the
decree agai nst the nortgaged property as he was entitled to
do. This aspect is brought out in a decision of the | Ful
Bench of the Lahore High Court in Zeb-ul-Nisa wv. Di n
Mohammuad(2) where it was held that
"The nmere fact that the relief as stated in
t he prayer clause is expressed in a
declaratory form does not necessarily show
that the suit is for a nmere declaration and no
nor e. If the relief so disclosed is a
declaration pure and sinple and involves no
other relief, the suit would fall under Art.
17(¢iii)."
In that case the plaintiff had sued for a twofold
declaration : (i) that the property described in the plaint
was a waqf, and (ii) that certain alienations thereof by the
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mutwalli and his brother were null and void and were
i neffectual against the waqf property. It was held that the

second part of the declaration was tantanount to the setting
aside or cancellation of the alienations and therefore the
relief claimed could not be treated as a purely declaratory
one and inasnmuch as it could not be said to follow directly
from the declaration sought for in the first part of the
relief, the relief claimed in the case could be treated as a
decl aration with a "consequenti al relief.” It was
substantive one in the shape of setting aside of alienations
requiring ad valoremcourt-fee on the value of the subject
matter of the sale, and even if the relief sought for fel
within the purviewof s.. 7 (iv) (c) of the plaintiffs in
view of ss. 8 and 9, Suits Valuation Act, having already
fixed the value of the relief in the plaint for purposes of
jurisdiction were bound to fix the same value for purposes
of court-fee. It was al so pointed out that in deciding
whether a suit is a purely declaratory, the substance and
not nerely the | anguage or the formof the relief clained
shoul d be considered. The court al so observed
"It seens to nme that neither the answer to the
guestion whether the plaintiff is or is not a
party to the decree "or the deed sought to be
declared as null and void, nor to--the ques-
tion/ whether the declaration sought does or
does not fall within the purview of s. 42,
Specific Relief Act, furnishes-a satisfactory
or conclusive test for determning the court
fee payabl e
(1) [21967] (1) S.C. R 68.

(2) A 1. R [1941] Lahore 97.
326
in the suit of this description. Wen the

plaintiff is a party to the decree or ' deed,
the declaratory relief, if granted, neces-

sarily relieves t he plaintiff of hi s
obl i gations under the decree or the deed and,
hence it seens to have been held  in  such

cases, that the declaration i'nvol ves a
consequential relief. In cases where the
plaintiff is not a party to the decree or the
deed. tile declaratory relief does not
ordinarily include any such consequenti a
relief. But there are exceptional cases  in

which the plaintiff though not a party to the
deed or the decree is nevertheless bound
t her eby. For instance, when a sale or
nortgage of joint famly property is effected
by a nmanager of a joint Hndu famly, the
alienation is binding on the other nmenbers of
the fanmily (even if they are not parties to

it) until and wunless it is set asi de.
Simlarly, a decree passed agai nst the manager
will be binding on the other menbers of the

If therefore a copartner sues for a declaration that such an
alienation or decree is null and void, the declaration must
| think be held to include consequential relief in the sane
may as in those cases in which the plaintiff is hinself a
party to the alienator, or the decree, which is sought to
be, declared null and void. The case dealt with in AIR 1936
Lah 166 seens to have been of this description. The case of

an alienation by a mutwalli of waif property would al so ap-
pear to stand on a simlar footing. 1In the case of waif
property, it is only the trustee or the mutwalli who can

alienate the property. |If he makes an alienation it is
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bi nding on all concerned, until and unless it is set aside.
If therefore a person sues to get such an alienation
declared null and void, lie can only do so by getting the
deed invalidated. The relief claimed in such cases al so may
therefore be found to include a consequential relief.”

The decision of the Lahore Hi gh Court in Prithvi Raj v. D
C. Ralli (1) is exactly in point. It was held that in a
suit by the son for a declaration that the nortgage decree
obtai ned against his father was not binding upon himit is
essential for the son to ask for setting aside of the decree
as a consequence of the declaration clained and to pay ad
val orem court fee under s. 7(iv)(c). It was pointed out
that a decree against the father is a good decree against
the, son and unless the decree is set aside it would remain
execut abl e against theson, ‘and it was essential for the,
son to ask for setting aside the decree. In Finayakrao v.
Mankunwar bai (2) it was held that in a suit by the son for a
declaration that decree against the father does not affect
his interests in the famly property, consequential relief
is involved and ad val orem court fee woul d be necessary.

We should nowrefer to certain decisions relied upon by the

respondents. We do not consider that the decision of the
| earned Single Judge of the Madras High Court in Venkata
Ramani v. M avanaswam (3) |ays down the correct |aw. It

proceeds on the basis that

(1) A 1.R 1945 Lahore 13.

(2) A 1.R 1943 Nagpur 70.713.

(3) Al.R 1925
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the plaintiffs not being parties to the docunent they were
not bound to get rid of it by having it actually cancelled,
but it ignores the effect of Hndu Lawin respect of a
nort gage decree obtai ned against the father. As pointed out
by the Lahore H gh Court, in such cases in suing for
decl aration that the decree is not binding on himthe son is
really asking for a cancellation of the decree. This aspect
does not seemto have been taken into consideration by the
| earned Single Judge. The decision of a learned Single
Judge of the Nagpur H gh Court in Pandurang Mangal v.
Bhoj al u Usanna(l) suffers fromthe sanme error: Though it
refers to the decision of the Full Bench of the Lahore High
Court as well as the sanme High, Court’s decision in Prithvi
Raj v. D. C Ralli(2) it does not seek to distinguish them
for holding otherwise. The |earned-Judge gives no reason
whet her and if so why he dissents fromthe view taken in the
latter case. This decision also suffers from the |earned
Judge’ s m sapprehension that there is a difference between a
si mpl e money decree and a nortgage decree. obtai ned against
a Hindu father when it is questioned by the son and its view
that in execution of a sinple noney decree the entire /joint
famly property, inclusive of the interest of the'sons, is
liable to be sold in execution of the decree, but that in
the case of a nortgage decree it is not necessary for .a son
to allege or prove that the debt was incurred for an illega
or an immoral purpose and he can succeed if it is proved
that the nortgage was not for |egal necessity or for the
paynment of antecedent debt. W have already referred to the
decision of the Court on this point. W rnust also hold in
view of the reasons already set forth that the decision of
the Al l ahabad Hi gh Court in |Ishwar Dayal v. Anba Prasad (3)
is not a good law. As regards the decision of the Ful
Bench of the Allahabad H gh Court in Bishan Sarup v. Misa
Mal (4) there is nothing to show whether the alienation was
made by the manager of a joint Hindu famly and therefore
the decision is not in point.
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We, therefore, hold that the decision of the H gh Court was
not correct and allow this appeal wth costs. The

plaintiffs would be given a nonth’s tinme for paying the
necessary court fee.

Appeal al | owed.

(1) A 1.R 1949 Nagpur 37.

(2) A T.R 1945 Lahore 13.

(3) AT. R 1935 All ahabad 667.

(4 A I1.R 1935 Allahabad. 817.
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