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PETI TI ONER
LAXMVANRAO BAPURAO JADHAV & ANR

Vs.
RESPONDENT:
THE STATE OF MAHARASHTRA & ORS
DATE OF JUDGVENT: 01/ 10/ 1996
BENCH

K. RAMASVWAMY, G B. PATTANAI K

ACT:

HEADNOTE

JUDGVENT:
ORDER

Notification under Section 4(1) of the Land Acquisition
Act, 1894 (for short, the "Act’') was published on June 19,
1982 acquiring lands in Survey No.27/C 1/A 1 adnmeasuring 1
hectare, 19 acres and 8 tees for construction of houses for
weaker section 5-A was issued. The enquiry was conduced and
no satisfaction that it was needed for public  purpose,
decl arati on under Section 6 was published on January 17,
1983. After the Land Acquisition Oficerissued notice under
Section 9 and 10 of the Act, the respondent No.3 filed wit
petition in the High Court questioning the validity of the
notification and the declaration. The contention raised and
accepted by the High Court was that since Section 3-A the
Bonbay (Amendment) Act, 1945 (22 of 1945) enpowers the
of ficer authorised by the Conm ssioner to satisfy hinself
whether the land is needed for a public purpose and since
the authorised officer had not satisfied in that behalf, the
Government ‘s power, after the enquiry under Section 5-A, was
denuded. The Governnent, therefor, was not right” in “its
conclusion that the | and was needed for a public purpose. W
find that the view taken by the H gh Court is not correct in
I aw.

On publication of the notification under Section 4(1)
of the Act, sub-section (2) envisages that the /Land
Acqui sition Oficer or an officer authorised specially in
this behalf by the Government or any servant or- worknman
shall have Ilawful authority to enter upon and survey and
conduct levels of any land in such locality etc. Section 3-A
envi sages the power of the officers to carry out survey as
under :

"3-A. Prelimnary survey of |ands

and powers of officers to carry out

survey. For the purpose of enabling

t he State CGover nirent or t he

Conmi ssioner to determ ne whether

the land in any locality is needed

or is likely to be needed for any

public purpose, it shall be | awful

for any officers of the State

CGovernment in the Public Wrks
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Departnent, or any other officer

ei t her general |l y or specially

aut horised by the State Governnent

in this behalf, of as the case may

be, any officer authorised by the

Conmi ssioner and for his servants

and wor kmen,

(i) to wunder upon and survey and

take levels of any land in such

locality;

(ii) to make such | evels;

(iii) to do al | ot her acts

necessary to ascertain whether the

land is adapted for' 'such purpose;

and

(iv) where otherwise the survey

cannot be conpleted and the |evels

taken, to cut down and clear away

any /part  of ~any standing crop

fence or jungl e;

Provided that no person shall enter

into any buil ding or - upon any

encl osed court or garden attached

to a dwelling 'house (unless wth

the consent of the occupi er

thereof), without previously giving

such occupier. at |east seven days

notice in witing of his intention

to do so."

This is synonymous to the power under Section 4(2) of
the Act. In addition to the officer authorised under Section
7 of the Act, any other officer named in Section 3-Ais also
enpower ed even before the notification under Section 4(1) is
published to inspect the locality and find out whether the
land is needed or is likely to be needed for any purpose and
on such authorisation it shall be  lawful for the officer
appointed by the State Government in the Public Wrks
Departnment or any other officer  generally or “specially
authorised in this behalf, as the case nmay be, or any
of ficer authorised by the Governnent or a Public servant or
a workman, to enter upon and survey the |and, take | evels of
any land in such locality, mark |l evels and to do all other
acts necessary to ascertain whether the land is adapted for
such purpose and, where otherwise the survey cannot  be
conpleted and Ilevels taken to cut down and clear away any
part of any standing crop, fence or jungle etc.

Section 3-B gives power for awardi ng damages for doing
such acts. This will be only an enabling provision to
aut horise the officer to do the acts envi saged under Section
3-A of the State Anendnent Act in addition to the / power
under sub-section (2) of Section 4. Utimtely, it is for
the State Governnment to decide whether the land is needed or
is likely to be needed for a public purpose and whether it
is suitable or adaptable for the purpose for which the
acquisition was sought to be nmade. The nere fact that the
aut horised officer was enpowered to inspect and find out
whet her the |and would be adaptable for the public purpose,
it is needed or is likely to be needed, does not take away
the power of the CGovernment to take a decision ultimately.

Section 6 of the Act gives a conclusiveness to the
public purpose found by the Governnment on publication of the
declaration in the Gazette. In other words, it is the State
Covernment that is required to decide the land is needed or
is likely to be needed for the public purpose. The view of
the H gh Court, therefore, is clearly incorrect.
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The appeals are accordingly allowed. The order of the

High Court in wit Petition No.1417/84 dated February 25,
1987 stands set aside. No costs.




