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The only question which arises for consideration in
this appeal is whether the Labour Court, having found that
the enpl oyee was guilty of m-sconduct in an inquiry held in
accordance with law and in conpliance wth principles of
natural justice, can set aside the order of his discharge
and substitute the sane with an order of reinstatenent with
forty per cent back wages.

The respondent was engaged as a Badli workman, by the
appel l ant, sone time in Cct ober, 1971. On 29t h
Decenber, 1976 the respondent entered the office’ of the
Deputy Manager and started abusing himand threatened that
the milIl officers will not be safe outside the m'll and
that he did not care if he had to go to jail for mnurder of
four to five officers.

In view of the aforesaid abusive behavior of the
respondent a show cause notice under dause 22(1) of the
Standing Orders was served on him This notice was based on
the conplaint dated 31st Decenber, 1976 which was nade by
the said Deputy Manager to the managenent of the appell ant
mill.

Thereafter, a domestic inquiry was held, w tnesses were
exam ned and full opportunity was given to the respondent to
defend hinself. After the inquiry proceedi ngs concluded the
respondent was served with a notice by the Inquiry Oficer
to show cause why he should not be discharged from the
service of the mll. A reply dated 30th July, 1977 was
filed by the respondent. The Inquiry Oficer, -after
considering the entire material on record and also after
taking into account the explanation offered by the workman,
cane to the conclusion that the respondent was in fact

guilty of m sconduct. By order dated 2nd August, 1977 the
respondent was discharged from the service as Badli worker
with imediate effect. He, however, was given thirty days

salary in lieu of the notice period.

The respondent then noved the Labour Court under
Section 79 of The Bonbay Industrial Relations Act, 1946,
inter alia, praying that the order of discharge dated 2nd
August, 1977 be declared as illegal and he should be
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reinstated with continuity in service and be paid the back
wages. No oral or docunentary evidence was Led before the
Labour Court which considered the entire nateria
to the matter as had been placed before the Inquiry Oficer
The [ abour Court passed an order dated 22nd June,

and,

Not wi t hst andi ng t he fact that it~ had

inter alia, held as follows: -

(a) That the charge against the
respondent was neither vague nor
uncl ear:

(b) That the finding of the
Departmental Enquiry was |egal and
pr oper ;

(c) That the order of discharge was
not passed by way of victinsation

(d) That the Departnental Enquiry
had been conducted legally and
properly and- the “respondent was
of fered reasonable opportunity of
hearing;

(e) That in passing the order of
di scharge, the appel |l ant nanagenent
had not acted outside the scope of
the enquiry;

(f) That the respondent worknman had
seriously nm’'sbehaved with his
superior officers and was thus
guilty of m sconduct;

(g) That the finding of mnisconduct
reached in the enquiry was neither
perverse nor basel ess but was
proved on the basis of evidence on
record.

arrived

at

relating

1980

t he

aforesaid conclusion the Labour Court interfered wth the

puni shment whi ch was

" Looking to the facts of this
case and the facts of the evidence
of the w tnesses produced in this
case, on t he basi s of t he
departrmental inquiry against the
applicant, the allegations |evelled
agai nst the applicant are proved.
But as di scussed herei nabove havi ng
regard to t he deci si ons, t he
puni shrent of di schar gi ng t he
applicant from the service inposed
by the opponent mlls conpany is
excessive and harsh and it |eads

the appl i cant to econom ¢
destructi on. On account of this
the famly nmenbers of the applicant
may also have to suffer. The

puni shent  of di schar gi ng from
service may only be inmposed when
there is no alternative except to
di schar ge t he applicant. The
Hon’ bl e H gh Court and the Hon’ ble
Supreme Court have in nmany cases
adopted the course hat in cases of
such a nature, harsh puni shment of
di sm ssal of the applicant should
not be inposed. The applicant of
this matter also on the basis of
the decisions stated hereinabove,
the applicant is entitled to be

awar ded by observing as foll ows: -
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reinstated in the opponent mll

conpany in his original post with

continuity of service

The appellant filed a wit petition before the Cujarat
Hi gh Court but the sane was dismssed in |imne by observing
that the inpugned judgnment was just and proper and did not
require to be interfered with under Articles 226 and 227 of
the Constitution. This appeal arises on the special |eave
havi ng been granted against the said decision of the High
Court.

It appears to us that the Labour Court conpletely
m sdi rect ed itself in ordering the respondent’s
reinstatement with forty per cent back wages. The Labour
Court was exercising jurisdiction under Section 78 of the
The Bonbay |Industrial Relations Act, 1946. It bhad the
jurisdiction, inter ~alia, to  decide the disputes regarding
the propriety and legality of an order passed by an enpl oyer
acting or  purporting to act under the Standing Orders. The
Labour Court, ~in the present case, having cone to the
concl usion that the finding of the departnental inquiry was
| egal, and proper, respondent’s order of discharge was not
by way of victimsation and that the respondent workman had
seriously m sbehaved and was thus gquilty of msconduct,
ought not to have “interfered with the punishnment which was
awarded, in the manner it did. This is not a case where the
court could cone to the conclusion that the puni shmrent which
was awar ded was shockingly di sproportionate to t he
enpl oyee’ s conduct ' and his past record. The Labour Court
conpl etely overl ooked the fact  that even prior to the
incident in question the respondent had m sconducted hinself
on several occasions and had been punished. ~“According to
the appellant there were atl east three other instances where
the respondent had misconducted hinmself and that he had
failed to inprove his conduct despite his assurances from
time to tine. An ot her aspect-whi ch was overl|l ooked by the
Labour Court was that on the finding of the Inquiry officer
that the respondent had nmi sbehaved with his superior officer
and was guilty of msconduct, ‘the appellant could have
di smissed the respondent from service. The appellant chose
not to do so. |Instead it passed on order of discharging the
respondent from service. Lesser puni shnment having been
gi ven by the managenent itself there was, in our opinion, no
justifiable reason for the Labour Court to have set aside
the puni shnment so awarded. W are unable to accept that the
puni shnent i nposed by the nmanagenent was in any way
di sproportionate to warrant interference by the Labour
Court. The direction of the Labour Court ordering
reinstatement of the respondent wth forty per cent . back
wages was cl early unwarranted.

For the aforesaid reasons while allowing this appea
the order dated 22nd June, 1990 of the Labour Court, Nadi ad,
in so far as the order of reinstatenment of the respondent is
concerned, is set aside. There wll be no order ‘as to
costs.




