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PETI TI ONER
GOVARDHAN DASS & 8 ORS

Vs.

RESPONDENT:
SMI.  SI TABAI

DATE OF JUDGVENT:
03/ 05/ 1968

BENCH:

ACT:

Central Provinces and Berar Tenancy Act, 1883-Mrtgage or
"Sir’ | ands- Whet her cultivating rights given up by

nort gagor s- Acqui-siti on of occupancy rights under ss. 12 and

Central  Provinces Tenancy Act (1 of 1922), ss, 12 and 13, 49
and 50-Acqui-sition of ~tenancy rights by nort gagor s
thereunder - Ef fect of purchase by nortgagee of the nortgagors
rights in insolvency proceeding.

HEADNOTE

The predecessors-in-interest of the respondent executed
usufrutory nortgage deeds in- 1898 in favour of t he
predecessors-in-interest.  of the appellantsin respect of
certain ’'sir’ land. [1n 1940 one of the nortgagors, R, the
husband of respondent, was decl ared insolvent and his share
in the proprietary rights which vested in the |nsolvency
Court was purchased by the nortgagee. Some disputes | arose
about the anount and the right of redenption under the
nort gage between the nortgagee and the other nortgagor S,
the matter was referred to arbitration. In -pursuance of
the decree in this award, the nortgagee purchased the /share
of 'S including his rights in 'sir’. R died, and when his
wi dow the Respondent was dispossessed from the 1land in
pursuance of the nortgage decree passed in terns of the
award, she filed an application to the Revenue Court under
s. 12 and s. 13 of the Central Provinces Tenancy Act for
restoration of possession of her occupancy rights in the
| and, which was allowed. Thereupon the appellants filed the
suit claimng possession, which was partly  all owed. Bot h
the parties appealed and in appeals the suit was ~disnissed,
which in further appeals, was upheld by the Hi gh Court.

HELD : The appellants were not entitled to clai m possession
inthis suit.

The nere nmention of the 'sir’ land as part of the  property
nortgaged can only be interpreted as |laying down that the
proprietary rights in the "sir’ land were subject of the
nortgages, so the cultivator rights continued to remain with
the nortgagors. The circunstance was further borne out by
the fact that even after execution of the wusufructuary
nortgages in 1895, the nortgagors continued to cultivate
this land and actual possession over this land for the
pur poses of cultivating it was not obtained by t he
nort gagee. In the circunstances, it was clear that the
nortgagors mnmust have becone ex-proprietary occupancy tenants
of this land in the year 1895. [273 G H]

Even if the nortgagors becone ordinary tenants in 1895, it
was clear that by the time the Act came into force in the
year 1920, they nust have becone occupancy tenants as
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defined in s. 10 of the Act. So the claimof the appellants
that they acquired rights to possession of this land on the
basis of the nortgages in 1895, in these circunstances, mnust
fail. [274 D

The appellants’ claimthat the rights of S passed to them
when they purchased his rights in execution of the decree
under the award and that the share of R passed to them when
his rights were transferred by the insolvency Court, fails
in view of the provisions of s. 12 or s. 49 of the
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Act, as they then stood. As a result of these provisions,
the rights of the ex-proprietory occupancy tenant could not
have been transferred in favour of the nortgagees. Section
50, as it was at that tine, did permt transfer of certain
rights of an ex-proprietory occupancy tenant; but, to be
valid such transfers required perm ssion of the appropriate
revenue authority. In‘this case, there is no suggestion
that, when transfers were obtained by the nobrtgagees in
pur suance of the decree in the award and in pursuance of the
i nsol vency ~proceedi ngs agai nhst R_the transfers purported
to. be affected were nmde with the permission of the
appropriate authority. Consequently under s. 49 those
transfers would be void. [274 H 275 (]

Section 12 barred the transfer of cultivatory rights of an
occupancy tenant in execution of the decree of a civil court
or in insolvency proceedings. |In fact, such rights did not
vest in the Insolvency Court at all under -the Provincia

I nsol vency Act. Consequently, the nortgagees could not
acquire title to ‘cultivatory -right by virtue of t he
proceedi ngs, taken in execution of the decree in civil suit
or in the insolvency proceedings. The right continued to
vest in the nortgagors and the Respondent, who was entitled
as the 'sole survivor to those rights, was rightly ‘restored
to possession by the revenue authorities. [275 E-G

The chal l enge, to the decision of the revenue authorities on
the ground that its jurisdiction togrant relief under s. 13
of the Act is confined to cases where one of the covenants
cl ai ns possession on being illegally dispossessed and not in
a case where the sole tenant has ‘been dispossessed, was
imaterial, because relief fromthe sane revenue authority
could be claimed by a sole tenant by an application under s.

100 of the Act. The application filed by the respondent
could, therefore, be treated as an application under s. 100
of the Act in case she was the sole tenant, and the grant of
relief to her was not w thout jurisdiction. [275 H|

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: G vil Appeals Nos. 984 and 985
of 1965.

Appeal s by special |eave fromthe judgnment and decree  dated
April 28, 1961 of the Madhya Pradesh Hi gh Court in ' Second
Appeal s Nos. 176 and 177 of 1969.

H. R Gokhale, S. T. Khirwadkar and |I. N. Shroff, for the
appel | ant s.

R S. Dabir, O P. Malhotra, P. C. Bhartari -and J. B
Dadachanji for the respondent.

The Judgrment of the Court was delivered by

Bhargava, J. The appellants brought a suit against the res-
pondent for possession of a plot Kharsa No. 1227 having an
area of 58.35 acres of Monza Shahpur, Tehsil Burhanpur in
Noverber, 1950 on the ground that they had been wunlawfully
di spossessed fromthis land. This land formed part of the
property of one Laxmanrao who had two sons Vishwasrao and
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Krishnarao. Krishnarao had two sons Dinkerrao and Shanrao.
Shanrao was adopted by Vishwasrao in the year 1895. The
rights in certain village properties, including 'Sir’ |ands,
vested in this joint famly consisting of Vishwasrao, his
adopt ed son Shanrao, and

272

his nephew Di nkerrao. The three of them jointly executed
two nortgage deeds in that year, and, in the nortgage deeds,
nmentioned that they were nortgagi ng the property which was
described as ’'Malguzari Muzas and Sir land of Tehsi

Bur hanpur District Nwmmar’, and ’'Maufi CGovernnent |and
situate in certain villages in Pargana Jainabad, Tehsi
Bur hanpur . The nort gages were in favour of the
predecessors-in-title of the appellants. 1In the year 1928,
there was a partition in the joint Hndu famly of the
nort gagors. By this tine, Dinkerrao had died I|eaving two

sons Ranthandrarao-and Wamanrao. Vi shwasrao and Shanrao had
also died and Shanrao | eft an adopted son Shankerrao alias
Nar ayanrao, who was the natural son of Dinkerrao, but had
been adopted by Shanrao. The parties to the partition were,
t her ef or e, Shankerr ao, the adopted son of Shanr ao
Ramachandr ar ao and Warmanrao the sons of Di nkerrao
Shankerr ao received- 1 share in the property, whi | e
Ramachandrarao and Wamanrao received 1/4 share each. In
that partition Wamanrao separated from. Shankerrao and
Ramachandrarao who continued to be joint, —and, wth the
consent of the nortgagee, the nortgage liability was not

continued against  the share of Wamanrao. The liability
under the nortgages was undertaken entirely by Shankerrao
and Ramachandr ar ao. On this partition, in the property
remai ni ng j oi nt wi t h-_Shankerrao and Ramachandr ar ao,

Shankerrao had 2/3rd share.and Ramachandrarao had 1/3rd
share, because, originally, before partiti on Shankerrao was
entitled to 1/2 share and Wamanrao to 1 share

In the year 1939, the proprietary rights of Shankerrao were
purchased by one Vinayakrao, so that, under the law then
exi sting, Shankerrao becane the ex-proprietary occupancy
tenant of his share inthe "Sir’ plot No. 1227 In
1940, ' Ramachandrarao was decl ared insolvent and his share in
the proprietary rights, which vested in the |Insolvency
Court, was sold and purchased by the nortgagee. The result
was that Ramachandrarao al so becanme ex-proprietary occupancy
tenant of his "sir’ plot No. 1227, so that this plot ~becane
a co-tenancy of Shankerrao and Ranachandrarao in t he
capacity of ex-proprietary occupancy tenants. Thereafter,
there was sone dispute about the amount and the right of
redenpti on under the nortgage between Shankerrao and the
nortgagee, and this dispute was referred to an (arbitrator,
Sri Vipat. who gave his award, on the basis of which a
decree was passed by the Court of Additional District Judge,
Khandwa. I n pursuance of that decree, Shankerrao’s 2/3rd
share, including his rights in the "sir’ plot No. 1227, was
purchased by the nortagee. In 1940, Ranachandrarao had died
and his ex-proprietary occupancy rights in that plot No.
1227 had vested in his widow, Sitabai, the respondent _in

these appeals. In 1942, when she was di spossessed from this
pl ot No. 1227 in pursuance of the nortgage
273

decree passed in terns of the award, she filed an
application to the Revenue Court under sections 12 and 13 of
the Central Provinces Tenancy Act 1 of 1920 (hereinafter
referred to as "the Act") for restoration of possession of
her occupancy rights in this plot No. 1227. The Revenue
Court allowed her claimand restored her to the possession
of this plot. Thereupon, the appellants filed the suit
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claimng possession of this plot as nmentioned above. The
suit was partially decreed by the trial Court granting to
the appellants the right to joint possession with Sitabai on
the basis that they had 1/3rd share in the plot, while
Sitabai continued to be entitled to the remaining 2/3rd
share. Both parties filed appeals to the Court of the
District Judge, Khandwa. The | ower appel | ate Court
di smssed the appeal of the appellants in respect of the
2/3rd share in this plot No. 1227, and allowed the
respondent’s appeal in respect of the 1/3rd share of the
same plot, wth the result that the whole suit of the
appel l ants stood dism ssed. The appellants then filed two
appeal s before 'the Hi gh Court of Madhya Pradesh. The Hi gh
Court dismssed both the appeals and consequently, the
appel l ants have now cone up to this Court against that
judgnent of the H gh Court in this appeal by special |eave.
The High Court in its judgnent held that the finding of fact
recorded by the l'ower appellate court that the nortgagees in
the year 1895 did not get possession over cultivatory rights
in this plot was decisive of the claimput forward in this
case on behal f-of the appellants. The Court was of the view
that, not having obtai ned possession over the cultivatory
rights, the appellants were not entitled to claim actua
possession from the nortgagors, who had becone occupancy
tenants of this /plot. W consider that this decision
arrived at by the H gh Court is perfectly correct.

It is true that the two nortgages of the year 1895 were both
usufructuary nortgages and they included nortgage of the
"sir’ land. There was, however, no express nention in those
nortgages that the nortgage was to operate in respect of the
cultivatory rights also inthis ’'sir’ |and. The nere
nention of the 'sir’ land as part of the property nortgaged
can only be interpreted as |laying down that the proprietary
rights in the "sir’ land were the subject of the nortgages,
so that the cultivatory rights continued to remain with the
nort gagors. This circunmstance is further borne out by the
finding of fact recorded that, even after the execution of
the usufructuary nortgages in 1895, the nortgagors continued
to cultivate this land and actual possession over this |and
for purposes of cultivating it was not obtained by the nort-
gagee. In these circunstances, it is clear that the
nort gagors must have beconme ex-proprietary occupancy tenants
of this land in the year 1895.
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Learned counsel appearing on behalf of the  appellants put
bef ore us one provision of the C.P. and Berar Tenancy Act of
1883, which was then in force, to show that the rights of
ex-proprietary tenant could only accrue if the | proprietary
rights in ’sir’ land were transferred by sale and not if
they were transferred by usufructuary nortgage. The /whole
of that Act was not placed before us and, consequently we
have been handi capped in our effort to determ ne what rights
accrued to the nortgagors when the wusufructuary nortgages
were executed by them but possession over cultivatory
rights in the ’'sir’ land was retained. In the wcir-
cunstances, we considered it advisable to exanmine the
position on the basis of both alternatives. One alternative
is that they becane ex-proprietary occupancy tenants when
t he usufructuary nortgages were executed. The ot her
alternative is t hat the rights of ex-proprietary
tenants--did not accrue, but they did becone tenants of the
nortgagees in whomthe proprietary rights vested because of
the wusufructuary nortgages. Even if the nortgagors becane
ordinary tenants in 1895 it is clear that, by the time the
Act cane into force in the year 1920, they must have becone
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occupancy tenants as defined in s. 10 of the Act. Section
10 lays down that "Every tenant who is not an absolute
occupancy tenant or a sub-tenant is an occupancy tenant."
Clearly, the nortgagors were not sub-tenants nor is it the
case of any party that they were absol ute occupancy tenants
of this plot No. 1227. Consequently, they nust be held to
be occupancy tenants of this plot under the Act. Long
before the year 1939, therefore, the nortgagors nust be held
to have beconme occupancy tenants of this land or ex-
proprietary occupancy tenants of it. The claim of the
appel l ants that they acquired rights to possession of this
land on the basis of the nmortgages of 1895, in these
ci rcunst ances, nust fail

The alternative claim put forward on behalf of t he
appel l ants was that, under the decree passed on the basis of
the award, and in the proceedings for insolvency of
Ramachandrarao, the rights in this |land were acquired by the
nort gagees through the proceedi ngs taken by the courts. The
claim was that the rights of° Shankerrao passed to the
nort gagees ~when the nortgagees purchased his rights in
execution - of the decree in Cvil Suit No. 12-A of 1942 of
the Court of Additional District Judge, Khandwa passed on
the basis of the award given by Sri Vipat, while the
remai ning 1/ 3rd share of ‘Ramachandrarao al so passed to them
when his rights were transferred by the Insolvency Court.
This claim clearly, fails in view of the provisions of s.
12 or s. 49 of the Act as they stood at the relevant tine.
Section 49 deals with the right” of transfer of |ands
cultivated by an ex-proprietary occupancy tenant, while s.
12 deals with the right of transfer of |lands cultivated by
an occupancy tenant. W need not go into
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the question whet her the expression "occupancy tenant" in s.
12 does or does not include an -ex-proprietary occupancy
t enant . If it be held that the nortgagees had beconme ex-
proprietary occupancy tenants of the land in 1895 as a
result of the execution of wusufructuary nortgages, the
provisions of s. 49 would apply. As a result ‘of /those
provisions, the rights of the ex-proprietary occupancy
tenant could not have been transferred in favour ~of the
nort gagees. Section 50, as it was at that time, did permt
transfer of certain rights of an ex-proprietary occupancy
tenant; but, to be valid, such transfers required perm ssion
of the appropriate revenue authority. |In this case, there
is no suggestion that, when transfers were obtained by the
nortgagees in pursuance of the decree in Suit No. 12-A of
1942 and in pursuance of the insolvency proceedi ngs against
Ramachandrarao, the transfers purported to be effected were
nmade with the permission of the appropriate  authority.
Consequently, under s. 49, those transfers would be void.
Taking the case of the second alternative that t he
nortgagors did not become ex-proprietary occupancy tenants
in 1895 and were occupancy tenants sinpliciter when the Act
cane into force, the transfers in favour of the nortgagees
under the decree in Cvil Suit No. 12-A of 1942 and in the
i nsol vency proceedi ngs would be in contravention of s. 12 of
the Act. It appears that the revenue authorities, in
restoring possession to Sitabai on her application
purporting to be under s. 13 of the Act, proceeded on the
basis of this second alternative that the rights of the
nortgagors were governed by s. 12 of the Act. W are unable
to hold that, in this proceeding, the revenue authorities
conmitted any error. Section 12 barred the transfer of the
cultivatory rights of an occupancy tenant in execution of
the decree of a civil court or in insolvency proceedings.
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In fact, such rights did not vest in the Insolvency Court at
all under the Provincial Insolvency Act. Consequently, the
nortgagees could not acquire title to cultivatory right by
virtue of the proceedi ngs taken in execution of the decree
in civil suit or in the insolvency proceedings. The right
continued to vest in the nortgagors and the respondent, who
was entitled as the sole survivor to those rights, was
rightly restored to possession by the revenue authorities.

The decision of the revenue authorities was challenged on
one other ground viz., that the jurisdiction to grant relief
under s. 13 of the Act is confined to cases where one of the

co-tenants cl ai ns possession on being illegally dispossessed
and not in a case where the sole tenant has been
di spossessed. It appears . to us that this is immterial

because relief fromthe sane revenue authority could be
clainmed by a sole tenant by an application under s. 100 of
the Act. The application filed by Sitabai for restoration
of possession could, therefore, be treated as an appli-
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cation under s. 100 of the Act in case she was the sole
tenant, and the grant of relief to her was not wthout
jurisdiction. In these circunstances, it is clear that the
appel lants are not entitled to claim possession in this
suit.

The appeals fail and are dism ssed with costs. One hearing

f ee.

Y. P. Appeal s
di sm ssed
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