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ACT:

Taxi ng Statute-Tax on passengers and goods-Retrospective
operation-Validity-Restrictions, if unreasonabl e- Fundanent al
rights, if infringed-State’'s power of taxation--Constitution
of India, Arts. 19(1)(f) and (g), (5), (6),-304(b), Seventh
Schedul e, List Il, Entry 56-Bi har - Finance Act, 1950 (Bihar
17 of 1950)-Bi har Taxation on Passengers and Goods (Carried
by Public Service Mtor, Vehicles) Act, 1961, (Bihar 17 of
1961) as. 1 (3), 23(b).

HEADNOTE

On  March 30, 1950, the Bihar Legislature passed the Bihar
Fi nance Act, 1950. That Act levied a tax on passengers -and
goods <carried by public service nmotor vehicles in Bihar
The appellants challenged the validity of the Act and
certain provisions of the Act were struck down by this
Court. The respondent then issued the Bi har Ordinance No.
11 of 1961 on August 1, 1961. By that Ordinance, the
provi sions of the Act of 1950 whi ch had been struck down by
this Court were validated and br ought into force
retrospectively fromthe date when the earlier Act purported
to cone into force. Later on, the provisions of the said
Ordi nance were incorporated in the Bihar
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Taxation on Passengers and Goods (Carried by Public Service
Mot or Vehicles) Act, 1961. As a result of the retrospective
operation of the Act of 1961, its material provisions were
deenmed to have cone into force fromApril 1, 1950, the date
on which the Act of 1950 cane into force.

The appellants challenged the validity of the Act of 1961
but their wit petitions were disnissed by the H gh Court
which held that the Act inits entirety was valid. The
appellants canme to this Court by special |eave. The
appel l ants conceded in this Court that the Act of 1961 in
its prospective operation was perfectly valid and s. 23 (a)
which validated the acts done under the Act of 1950 was
val i d. What was contended by the appellants was that the
provisions of s. 23(b) in so far as they referred to
proceedi ngs comrenced under  the Act of 1950 but not
conpleted before the Act of 1961 canme into force were
i nval i d. It was also contended that the retrospective
operation prescribed by s. 1(3) and a part of s. 23(b) so
conpletely —altered the character of the tax proposed to be
retrospectively recovered that it~ introduced a serious
infirmity in the Ilegislative conpetence of the Bi har
Legislature itself and the retrospective operation was, SO
unreasonable that it could not be saved either under Art,
304(b) or Art. 19(5) and (6) of the Constitution of India.
Held, that if in its essential features a taxing statute is
within the conpetence of the Legislature which passed it by
reference to the relevant entry in the List, its character
is not necessarily changed nerely by its retrospective
operation so as to make the said retrospective operation
outside the | egislative conpetence of the said legislature.
The challenge to the validity of the retrospective operation
of the Act on the ground that the provision was beyond the
| egi sl ati ve conpetence of the Bihar Legislature, nust be
rej ected.

Held, also that the restriction inposed on the fundanenta
rights of the appellants under Art. 19(1)(f) and (g) by the
retrospective operation of the Act was reasonable within the
meani ng of Arts. 19(5) and (6) and Art. 304(b). The test of
the length of time covered by the retrospective operations
cannot by itself be treated as a decisive test.

Wiere the legislature can nmake a valid law, it can provide
not only for the prospective operation of the nateria
provisions of the said |aw, but it can also provide for ;he

retrospective operation of the said provisions. The
| egi sl ative power includes the subsidiary or the auxiliary
power to validate |law which is found to be, invalid. If a
| aw passed by the |egislature
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is struck down by the Courts, it is conpetent to the
appropriate legislature to pass a validating law so as to
make the provisions of the earlier |aw effective from the
date when it was passed.

The power of taxing people and their property is  an
essential attribute of Governnent and the Governnent can
legitimately exercise the said power by reference to the
objects to which it is applicable to the utnbst extent to
whi ch Government thinks it expedient to do so. The objects
to be taxed so long as they happen to be wthin the
| egi sl ative conpetence of the |egislature, can be taxed by
the legislature according to the exigencies of its needs,
because there can be no doubt that the State is entitled to
rai se revenue by taxation. The quantum of tax |evied by the
taxing statute, the conditions subject to which it is
| evied, the manner in which it is sought to be recovered,
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are all matters within the conpetence of the |egislature.

Atiabari Tea Co. Ltd. v. State of Assam [1961] 1 S.C R
809, The Autonpbile Transport (Rajasthan) Ltd. V. State of
Raj asthan, [1963] 1 S.C.R 491, United Provinces v. Mst.
Atiga Begum [1940] F.C R 110, State of Wst Bengal V.
Subodh Gopal Bose, [1954] S.C. R 587, The Express Newspapers
(P) Ltd. wv. Union of India, [1959] S.C R 12, Kunnathet
That hunni  Moopil Nair v. State of Kerala, [1961] 3 S.CR
77, Raja Jagannaa Baksh Singh v. State of Uttar Pradesh,
[1963] 1 S.C. R 220, Tata Iron & Steel Co. Ltd. v. The State
of Bihar, [1958] S.C.R 1355, MP.V. Sundararanmier & Co. V.
The State of Andhra Pradesh, [1958] S.C. R 1422, Ms. J. K
Jute MIls Co. Ltd. v. State of Uttar Pradesh, [1962] 2
SSCR 1, and Ms. Chhotabhai Jethabhai Patel & Co. v.
Union of India, [1962] Supp. 2 SSCR 1, referred to.

JUDGVENT:
ClVIL APPELLATE JURI SDICTION-: Civil Appeals Nos. 16 and 17
of 1962.

Appeal s by special leave fromthe judgnment and order
dated Septenber 5, 1962, of the Patna Hi gh Court in Msc
judl. Cases Nos. 916 and 918 of 1961

M C. Setalvad, 'B. K P. Sinha, A Y. Sinha, and B
P. Jha for the appel | ants.

A. V. Viswanatha Sastri, D. P. Singh, Anil Kurmar Gupta, M

K. Ramanmurthi, R. 'K Garg and S.~ C. Agarwala, for the
respondent .
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1963. February 11. The judgnment of the Court was delivered
by

GAJENDRAGADKAR, J. - The short question whi ch these two appeal s
raise for our decision is in regard to the validity of the
retrospective operation of the Bihar Taxation on Passengers
and Goods (Carried by Public Service Mdtor Vehicles) Act,
1961 (No. 17 of 1961) (hereinafter called "The Act’). It is
true that the two wit petitions Nos. 916/ 1961 and” 918/ 1961
filed by the appellants Rai, Rankrishna & Os.”. and Ms.
Road Transport Co., Dhanbad & Ors. respectively in the Hi gh
Court at Patna along with 18 others under Articles 226 and
227 of the Constitution had challenged the validity of ~the
whole of the Act. The H gh Court has held that the Act is
valid both in its prospective as well as its retrospective

operation. In their appeals brought to this Court by
special |eave against the said judgnment, the appellants do
not chal |l enge the conclusion of the H gh Court that the Act
is valid in so far as its prospective operation is
concer ned; they have confined their appeals to its

retrospective operation. Eighteen other petitioners who had
joined the appellants in the High Court have accepted the
decision of the H gh Court and have not cone to this | Court
i n appeal

Before dealing with the points raised by the appellants, it
is necessary to set out briefly the background of the
present dispute : On March, 30, 1950, the Bihar Legislature
passed the Bi har Finance Act, 1950 (Bi har Act 17 of 1950);
this Act Ilevied a tax on passengers and goods carried by
public service notor vehicles in Bihar. Nearly a year after
this Act cane into force, the appellants challenged its
validity by instituting a suit No. 60/1951 in the Court of
the First Subordinate judge at Gaya on May 5, 1951. In this
suit, the appellants prayed that the provisions of Part |11
of the said Act were

901
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unconstitutional and asked for an injunction restraining the
respondent, the State of Bihar, fromlevying and realising
the said tax. It appears that a simlar suit was instituted
(No. 57/1951) on behalf of the passengers and owners of
goods for obtaining simlar reliefs against the bus
operators. This latter suit was filed by the passengers and
owners of goods in a representative capacity under O 1 r.
8. Both these suits were transferred to the Patna Hi gh Court
for disposal. A special Bench of the H gh Court which heard
the said two suits disnissed themon May 8, 1952. The High
Court found that the said Act of 1950 did not contravene
Art. 301 of the Constitution and so, its validity was beyond
chal | enge. The appellants then preferred an appeal to
this Court No. 53/1952. Pendi ng the said appealin
this Court, a simlar question had been decided by this
Court in the case of Atiabari Tea Conpany Ltd. v. The State
of Assam (1), In consequence, when the appellants’ appea
cane for disposal before this Court, it was conceded by the
respondent that the said appeal was covered by the decision
of this Court in the case of ‘Atiabari Tea Co. Ltd., and that
in accordance with the said decision, the appeal had to be
al | owed. That is why the appeal was allowed and the
appel lants were granted the declaration and injunction
claimed by themin their suit. This judgnment was pronounced
on Decenber 12, 1960.

The respondent then i'ssued an O di nance (Bi har O di nance No.
Il of 1961) on August 1, 1961. By this -Odinance’ the
material provisions of the earlier Act O 1950 which had
been struck down by this Court were validated and brought
into force retrospectively fromthe date when the earlier
Act had purported to cone into force. Subsequently, the
provisions of the said Ordinance were incorporated . in the
Act which was duly passed by the Bihar ~ Legislature and
received the assent of

(1) [1961] 1 S.C.R 809.
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the President on Septenber 23, 1961. As a result of the
retrospective operation of this Act, its material provisions
are deened to have conme into force on April 1, 1950, that is
to say, the date on which the earlier Act of 1950 had cone
into force. That, in brief, is the background  of the
present |egislation

The appellants and the other petitioners who had joined by
filing several petitions in the Patna H gh Court ~had
chal l enged the validity of the Act on several grounds. The
Hi gh Court has rejected all these grounds and has taken the
view that the Act inits entirety is valid. The H gh Court
has found that the provisions of the Act no doubt take it
within the purview of Part XlIl of the Constitution; but it
has held that the Act has been passed with the previous
sanction of the President and the restrictions inposed by it
are otherw se reasonable, and so, it is saved under Art. 304
(b) of the Constitution. The plea nmade by the respondent
that the taxing provisions of the Act were conmpensatory in
character and were, therefore, valid, was rejected by the
Hi gh Court. The H gh Court held that the principle that a
taxing statute which | evies a conpensatory or regul atory tax
is not invalid which has been laid down by the ngjority
decision of this Court in the case of The Autonobile
Transport (Rajasthan) Ltd. v. The State of Rajasthan (1),
was not applicable to the provisions of the Act. The
argunent that the Act was invalid because it required the
appellants to act as the Agents of the respondent for
collecting the tax fromthe passengers and fromthe owners
of the goods w thout payment of any remuneration, was
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rejected by the High Court. It was also urged that the Act
contravened the provisions of Art. 199 (4) of t he
Constitution, but the Hi gh Court was not inpressed with this
argunent; and the plea that the natters in dispute between
the appellants and-the respondent are really concluded by
res judicata,

(1) [1963] 1 S.C.R 491
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appeared to the Hi gh Court without any substance. That s
how the wit petitions filed by the appellants failed, and
so, they have cone to this Court confining their challenge
only to the validity of the restrospective operation of the
Act .
At this stage, it is necessary to refer to the materia
provi sions of the earlier Acts and exam ne the schene of the
Act inpugned. The Finance Act of 1950 was an anmending Act;
it was passed because it was thought expedient by the Bihar
Legi sl ature to amend the earlier Bihar Sales Tax Act, 1947,
and the Bihar ‘Agricultural |ncome-Tax - Act, 1948. Section
12 of the'said Act levied a tax on passengers and goods
carried or transported by public service vehicles and public
carriers. Section 12 (1) prescribed the rate of the said
taxation @ As.-/2/-in a rupee on all fares and freights
payable to owners  of such motor cabs;, stage carriages,
contract carriages /or public carriers,, as carried the goods
and passengers in question. Sub-section (2) dealt with the
cases where any fare or freight was chargedin a lunmp sum
either for carrying goods or by way of contribution for a
season ticket, or otherw se; and sub-section (3) provided
that every owner of the public vehicle shall pay into the
Government Treasury the full anmpbunt of the tax due from him
under sub-section (1) or sub-section (2) in such ‘a nanner
and at such intervals as nmay be prescribed and shall furnish
such returns by such dates and to such authority as may be
prescri bed.

In 1954, an anending Act was passed (Bihar Act 11 of
1954), and section 14 of this amending Act added an
expl anation to section 12 of the Act of 1950. By this
expl anati on, every passenger carried bythe"publitc
vehicl e and every person whose goods weretransported by
a public carrier was made liable to pay to the owner of the
said carrier the anpbunt of tax payabl e under subsections (1)
and (2)
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of section 12, and every owner of the vehicle or carrier was
authorised to recover such tax from such passenger or
per son. In other words, whereas before the passing of the
amendi ng Act, the owners of public vehicles may have . been
entitled to raise their fares or freight charges in order to
enable themto pay the tax |levied under s. 12 of the Act of
1950, after the anending Act was passed, they becane
entitled to recover the specific amounts from passengers and
owners of goods by way of tax payable by them under the said
secti on.

After the Act as thus anmended was struck down by this Court
on Decenber, 12, 1960 an Ordinance was passed and its
provi si ons were included in the inmpugned Act whi ch
ultinmately becane the law in Bi har on Septenber 25, 1961
The Act consists of 26 sections. Section 1 (3) expressly
provides that the Act shall be deened to have cone into
force on the first day of April, 1950. Section 2 defines,
inter alia, goods, owners, passenger and public service
notor vehicle. Section 3 is the charging section. Secti on
3 (1) provides that on and fromthe date on which this Act
is deened to have cone into force under sub-section (3) of
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section 1, there shall be levied and paid to the State
CGovernment a tax on all passengers and goods carried by a
public service notor vehicles Then t he sub-section
prescribes the rate at which the said tax has to be paid.

There is a proviso to this sub-section which it is
unnecessary to set out. Sub-section (2) lays down that
every owner shall, in the manner prescribed in section 9,

pay to the State Governnent the ampunt of tax due under this
section, and sub-section (3) -adds that every passenger
carried by a public service notor vehicle and every person
whose goods are carried by such vehicle shall be liable to
pay to the owner the amount of tax payable wunder this
section and every owner shall recover such tax from such
passenger or person, as the case may be. There are three
nore sub-sections to thi's section which need
905

not detain us. It would be noticed that, the effect of s. 3
is that the passengers and the owners of goods are made
liable to pay thetax to the owner of the public service
notor vehicle and the latter is made liable to pay the tax
to the State Government, and both  these provisions act
retrospectively by virtue of s. 1 (3). |In other words, the
tax is levied on passengers and goods carried by the public
vehicl es, and the machinery devised is that the tax woul d be
recovered from the owners of such vehicles. Section 4
requires the owners of public service notor vehicles to
register their vehicles. Under s. 5, security has to be
furnished by such owners; and returns have to be subnitted
under s. 6. Section 7 deals with the procedure for the
assessnment of tax. Section 8 provides for the paynment of
fixed anmpbunt in lieu of tax, and under s. 9 provision is
nade for the paynment and recovery of tax. Section 10 deals
with the special mpbde of recovery. Section 11 deals with
cases of transfer of public service notor vehicle and | makes
both the transferor and the transferee |liable for the tax as
prescribed by it. Refund is dealt with by s. 120 ; and
appeal , revision and review are provided by ss. 13, 14 and
15 respectively. Under s. 16, power is given, subject to
such rules as may be nade by the State Government to the
Conmi ssioner or the prescribed authority to secure the
production, inspection and seizure of accounts and docunents
and search of prem ses and vehicles. Section 17 makes the
Conmi ssi oner and the prescribed authority public servants

and section 18 deals with offences and penalties. Secti on
19 deals with conpounding of offences. Section 20
prescribes the usual bar to certain proceedings, and section
21 refers to. the limtation of «certain suits and
prosecuti ons. Section 22 confers power on (the State
Government to nmmke rules. Section 23 is inportant. In

effect, it provides that the acts done under Bihar Act 17 of

1950 shall be deemed to have been done under this Act.

906

It reads thus :-
"Not wi t hst andi ng any judgnent, decree or order
of any Court, tribunal or authority-
(a) any anmount paid, collected or recovered
or purported to have been paid, collected or
recovered as tax or Penalty under the
provisions of Part IlIl of the Bihar Finance
Act, 1950 (Bi har Act XVIl of 1950), as anended
fromtinme to time (hereinafter referred to as
the "said Act") or the rules nade thereunder
during the period beginning with the first day
of April, 1950 and ending on the thirty-first
day of July, 1961, shall be deened to have
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been wvalidly levied, paid, collected, or
recovered under the provisions of this Act ;
and

(b) any proceedi ng comenced or purported to
have been comrenced for t he assessment
collection or recovery of any ampbunt as tax or
penalty under the provisions of the said Act
or the rules nmade thereunder during the period
specified in clause (a) shall be deened to

have been commenced and conduct ed in
accordance with the provisions of this Act,
and, if not already completed, shall be
continued ‘and cornpleted of this Act." in-

accordance with the provisions
There is a proviso to this section which is not relevant for
our purpose. Sections 24 and 25 deal wth repeals and
savings; and section 26 provides that iif any difficulty
arises ~in giving effect to the provisions of the Act - the
State ' Governnment may pass an order in that behal f, subject
to the limtations prescribed by the said section. That ,
broadly stated, is the schene of the Act.
907

In order to appreciate the nerits of the contentions
raised by M. Setalvad on behalf of the appellants, it is
necessary to specify clearly the I[imted character of the
controversy between the parties in appeal.  The appellants
concede that the Act in its prospective operation is
perfectly wvalid. They also concede that 's.23(a) which
validates the acts done under the earlier Act of 1950 is
val id. It would be noticed that apart from the genera
retrospective operation of the Act for which a provision has
been nade by s.1(3), s. 23 itself neakes a cl ear
retrospective validating provision and it is not disputed
that the acts validated by s.23(a) have been properly
val i dat ed. Wth regard to the val i dati ng provi si on
contained in s. 23 (b), it has been urged that the said
provision in so far as it refersto proceedings comenced
under the earlier Act but not conpleted before the  inpugned
Act came into force, is invalid. The rest of the provisions
of s. 23 (b) are also not challenged. In other words, it is
not disputed that in its prospective operation, the Art has
been validly passed by the Bi har Legi sl ature exercising its
| egi sl ative power under Entry 56 in List Il of the Seventh
Schedule of the Constitution. The argunent, however, is
that its retrospective operation prescribed by s.” 1 (3) and
by a part of s. 23 (b) so conpletely alters the character of
the tax proposed to be retrospectively recovered that it
introduces a serious infirmty in the |legislative conpetence
of the Bihar Legislature itself. Alternatively, it s
ar gued that the said retrospective operation i s SO
unreasonable that it cannot be saved either under “Art. 304
(b) or Art. 19 (5) and (6). It is these two narrow points
which call for our decision in the present appeals.

In dealing with this controversy, it is necessary: to
bear in mnd sone points on which there, is no dispute. The
entries in the Seventh Schedul e conferring | egislative power
on the legislatures in question nust receive the widest
denotation. This position is
908
not disputed. Entry 56 of the Second List refers to taxes
on goods and passengers carried by road or on inland

wat er ways. It is clear that the State Legislatures are
authorised to Ilevy taxes on goods and passengers by this
entry. It is not on all goods and passengers that taxes can

be inposed under this entry; it is on goods and passengers
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carried by road or on inland waterways that taxes can be
i mposed. The expression "carried by road or on inland
wat erways” is an adjectival clause qualifying goods and
passen gers, that is to say, it is goods and passengers of
the said description that have to be taxed under this entry.
Nevertheless, it is obvious that the goods as such cannot
pay taxes, and so taxes |evied on goods have to be recovered
from sone persons, and these persons nust have an intimate
or direct connection or nexus with the goods before they can
be called upon to pay the taxes in respect of the carried
goods. Simlarly, passengers who are carried are taxed
under the entry. But, usually, it would be inexpedient, if
not inpossible, to recover the tax directly from the
passengers and so, it would be expedi ent and convenient to
provide for the recovery of the said tax fromthe owners of
the vehicles thenselves. That is why it is not disputed by
M. Setalvad that in enacting a |aw under en", 56 in respect
of taxes inposed on passengers carried by road or on inland
wat er ways, it would be perfectly conpetent to the
| egi sl ature to devise a machinery for the recovery of the
said tax by requiring the bus operators or bus owners to pay
the said tax.
The other point on which there is no dispute before us is
that the |legislative power conferred on the appropriate
| egislatures to enact laws in respect of topics covered by
several entries in the three Lists can be exercised both
prospectively and retrospectively. Were the |egislature
can make a wvalid law, it may provide not ‘only for the
prospective operation of the material provisions of the said
I aw,

909

but it can also provide for the retrospective operation of
the said provisions. Sinilarly, there is no doubt that the
| egi sl ati ve power in question includes the subsidiary or the
auxiliary power to validate [Laws whi ch have been found to be
invalid. |If a law passed by a legislature is struck down by
the Courts as being invalid for one infirmty or another, it
woul d be conpetent to the appropriate |legislature to cure
the said infirmty and pass a validating |aw so-as to nake
the provisions of the said earlier |law effective from the
date when it was passed. This position is treated as firmy
established since the decision of the Federal Court in-the
case of The United Provinces V.Mst. Atiga Begum (1).

It is also true that though the Legislature can pass a | aw
and nake its provisions, retrospective, it woul d be relevant
to consider the effect of the said retrospective operation
of the law both in respect of the |legislative conpetence of
the |legislature and the reasonabl eness of the restrictions
inmposed by it. In other words, it nay be open to a  party
affected by the provisions of the Act to contend that the
retrospective operation of the Act so conpletely alters the
character of the tax inposed by it as to take it outside the
limts of the entry which gives the |egislature conpetence
to enact the law, or, it may be open to it to contend in the
alternative that the, restrictions inposed by the Act are so
unreasonabl e that they should be struck down on the ground
that they contravene his fundanmental rights guaranteed under
Art. 19 (1) (f) & (g). This position cannot be, and has not
been, disputed by M. Sastri who appears for the respondent,
vide The State of West Bengal v. Subodh Gopal Bose (2 ), and
Express Newspapers (Private) Ltd. v. The, Union of India
(3).

In view of the recent decisions of this Court M. Sastri
al so concedes that taxing statutes are not beyond the pale,
of the constitutional limtations
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(1) [1940] F.C.R 110.

(2) [1954] S.C.R 587, 626.

(3) [1954] S.C.R 12, 1390
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prescribed by Articles 19 and 14, and he al so concedes that
the test of reasonabl eness prescribed by Art. 304(b) is
justiciable. It is, of course, true that the power of
taxing the people and their property is an essentia
attribute of the Governnent and Governnent nay legitinately
exerci se the said power by reference to the objects to which
it is applicable to the utnost extent to which Governnent
thinks it expedient to do so. The objects to be taxed so
| ong as they happen to be within the |egislative conpetence
of the legislature can be taxed by the | egi sl at ure-
according to the exigencies of its needs, because there can
be no doubt that the State is entitled to raise revenue by
taxation. The quantum of tax levied by the taxing statute,
the conditions subject to which it is levied, the manner in
which it is sought to be recovered, are all natters wthin
the conmpetence of the legislature, .and in dealing with the
contention raised by a citizen that the taxing statute
contravenes Art. 19, courts would naturally be circunspect
and cauti ous. VWere forinstance, it appears that the
taxing statute is plainly discrimnatory, or provides no
procedural machinery for assessnent and levy of the tax, or
that it is confiscatory.. Courts would be justified in
striking down the inpugned statute as unconstitutional. In
such cases, the character of the material provisions of the
i mpugned statute is such that the Court would feel justified
in taking the view that, in substance, the taxing statute is
a cloak adopted by the legislature for achieving its
confiscatory purposes. This is illustrated by the decision
of this Court in the case of Kunnathet Thathunni Moopil Nair
v. State of Kerala (1), where a taxing statute was struck
down because it suffered fromseveral fatal infirmties. On
the other hand, we may refer to the case of Raja Jagannath
Baksh Singh v. State of Utar Pradesh (1), where a chall enge
to the taxing statute on the ground that its provisions were
unreasonable was rejected and it was observed that ‘unless
the infirmties in the

(1) [1961] 3 S.C R, 77,

(2) [1963] 1 B.C R 220,
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i mpugned statute were of such a serious nature as to justify
its description as a colourable exercise. of legislative
power; the Court would uphold a taxing statute.

It is in the light of these principles of law which are
not in dispute between the parties before us that we . nust
proceed to exam ne the argunents urged by M. Setalvad in
challenging the validity of the retrospective operation of
the Act. M. Setalvad contends that one has nerely to read
the provisions of s. 3(3) to realise that the character of
the tax has been conpletely altered by its retrospective
operation. It would be recalled that s. 3(3), inter “alia,
provides that every passenger carried by a public service
notor vehicle shall be liable to pay to the owner thereof
the anmpbunt of tax payabl e under the said sub-section because
the schene of the Act is that the tax is paid by the
passenger to the owner and by the owner to the State; and
both these provisions are retroactive. However, in respect
of passengers carried by the owner between 1.4.1950 and the
date of the Act, how can the owner recover the tax he is now
bound to pay to the State, asks M. Setalvad ? Prim facie,
the argument appears to be attractive, but a cl oser
exam nati on would show that the difficulty which the owner
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may experience,in recovering the tax from the passengers

wi Il not necessarily alter the character of the tax. |If the
scheme of s. 3 for the levy and recovery of the tax is valid
under entry 56 of List Il so far as future recoveries are

concerned, it is not easy to see how it can be said that the
character of the tax is radically changed in the present

circunst ances, because it would be very difficult, if not
i npossible, for the owner to recover the tax from the
passengers whom he has carried in the past. The tax
recovered retrospectively like the one which wll be
recovered prospectively still —continues to be a tax on

passengers and it adopts the sane machinery for the recovery
of the tax both as to the
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past as well as to the future. In this connection, we ought
to bear in nind that the incidence of the tax should not be
confused with the nmachinery adopted by the statute to
recover the said tax. ~Besides, as we will point out |ater,
it is only during a conparatively short period that the
owners’ difficulties assume a significant form St at ed
general ly, it-may not be unreasonable to assune that from
the tinme when the Act of 1950 was brought into force it was
known to all the owners that the |egislature had inmposed a
tax in respect of passengers and -goods carried by them and
since then, and particularly after the anmendnent of 1951

they may have raised their fares and freights to absorb
their -liability to pay the tax to the State. But apart
fromthat, it seens to us that the nature of the tax in the
present case is the sane both in regard to prospective and
retrospective operations, and so, it is difficult to
entertain the argunment that the tax has ceased to be a tax
on passengers and is, therefore, outside Entry 56. The
argunent that the retrospective operation of the Act is
beyond the |egislative conpetence of the Bihar Legislature
must, therefore, be rejected. In this connection, we cannot
ignore the fact that prior to the passing of the inpugned
Act there was in operation a simlar statute since April 1,
1950 which was struck down as unconstitutional on the ground
of want of assent of the President. This aspect of the
matter, no doubt, will have to be further examined in the
context of the appellants’ case that tile retrospective
operation of the Act introduces a restriction which is
unreasonable both under Art. Ib (1) (f)"& (g) and Art. 304
(b); but it has no validity in challenging the |egislative
conpetence of the Bihar Legislature in that-behalf.

W may, in this connection, incidentally refer to sone
decisions of this Court where a simlar argument was urged
in regard to the retrospective operation of sone Acts. It
appears that in those
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cases, the argunent proceeded on a distinction  between
direct and indirect taxes. It is well-known that John
Stuart MIIl made a pointed distinction between direct and
indirect taxation and this distinction was reflected in s.
92 (11) of the British North Anerica Act which gave to the
Legi sl atures of the Provinces exclusive power to nmake |aws
inrelation to direct taxation within the Province. No such
distinction can be nade in regard to the |egislative power
conferred on the appropriate |legislatures by the respective
entries in the Seventh Schedul e of our Constitution, and so,
it 1is unnecessary for us to consider any argunent based on
the said distinction in the present case. However, this
argument was urged before this Court in challenging the
validity of some Acts by reference to their retrospective
operation. In the Tata Iron & Steel Co. Ltd. v. The State
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of Bihar, (1), where this Court was called upon to exam ne
the validity of the Bihar Sales Tax Act, 1947 as anended by
the Anmendnment Act of 1948, one of the points urged before
this Court was that whereas sales-tax is an indirect tax on
the consumer inasmuch as the idea in inposing the said tax
on the seller is that he should pass it on to his purchaser
and collect it fromhim the retrospective operation of the
Act nmade the inposition of the said tax a direct tax on the
seller and so, it was invalid. This argunment was rejected.
A simlar objection against the retrospective’ operation of
the Madras General Sales Tax Act, 1939 as adapted to Andhra
by the Sales Tax Laws Validation Act, 1956 was rejected in
the case M P. V. Sundararam er & Co. v. The State of Andhra
Pradesh ( 2)

In Ms. J. K Jute MIIs Co. Ltd. v. State of Utar Pradesh
(3), the argunent that the character of the sales-tax as
enacted by the U~ P. Sales Tax Act, 1948, was radically
al tered in its retrospective operation, was i kew se
rej ected. -~ The sanme ar gunent

(1) [1958] S.C. R 13.55,1377.

(2) [1958] S.C'R 1422.

(3) [1962] 2 S.C R 1.
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in respect of an excise tax raised before this Court in
the case of Ms. Chhotabhai Jethabhai Patel & Co. v. Union
of India (1), was for simlar reasons rejected. The
position, therefore, appears to be well settled that if in
its essential features a taxing statute is wthin the
| egi sl ative conpetence of the |egislature which passed it by
reference to the relevant entry-in the List, its. character
is not necessarily changed nmerely by its retrospective
operation so as to nmake the said retrospective operation
outside the | egislative conpetence of the said |egislature,
and so, we nust hold that the. challengeto the validity of
the retrospective operation of the Act on the ground that
the provision in that behalf is ‘beyond the Iegislative
conpetence of the Bihar Legislature, must be rejected.

That takes us to the question as to whether the
restriction inposed on the appellants’ right under Art. 19
(1) (f) add (g) by the retrospective operation of the Act is
reasonable so as to attract the provisions of Art. 19 (5)
and (6). The same question arises in regard to the test of
reasonabl eness prescribed by Art. 304 (b). M. Setal vad
cont ends t hat since it is not di sput ed that t he
retrospective operation of a taxing statute is a relevant
fact to consider in determning its reasonableness, it my
not be unfair to suggest that if the retrospective operation
covers a long period like ten years, it should be held to
i npose a restriction which is unreasonabl e and as such, nust

be struck down as being unconstitutional. |In support of
this plea, M. Setalvad has referred us to the observations
(2) made by Sutherland. "Tax statutes", says Sutherland,

"may be retrospective if the legislature clearly so intends.
If the retrospective feature of alaw is arbitrary and
bur densone, the statute wll not be sustained. The
reasonabl eness of each retroactive tax statute will depend
on the circunstances of each case. A statute retroactively

(1) [1962] Supp. 2 S.C R 1.

(2) Sutherland on Statutes and Statutory Construction, 1943
Ed, Vol. 2 Paragraph 2211 pp. 131-133.
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i mposing a tax on incone earned between the adoption of an
amendnment maki ng i ncone taxes | egal and the passage of the
i ncone-tax act is not unreasonable. Likew se, an incone-tax
not retroactive beyond the year of its passage is «clearly
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val i d. The | ongest period of retroactivity yet sustained
has been three years. 1|n general, incone taxes are valid
although retroactive, if they affect prior but recent
transaction." Basing hinmself on these observations, M.
Setal vad contends that since the period covered by the
retroactive operation of the Act is between April, 1, 1950
and Septenber 25, 1961, it should be held that the
restrictions inposed by such retroactive operation are
unreasonable, and so, the Act should be struck down in
regard to its retrospective operation

W do not think that such a nechanical test can be
applied in determning the validity of the retrospective

operation of the Act. It is conceivable that cases may
arise in which the retrospective operation of a taxing or
ot her statute nmay i ntroduce such an el ement of

unr easonabl eness that the restrictions inposed by it may be
open to serious challenge as unconstitutional; but the test
of the l'ength of time covered by the retrospective operation
cannot | by itself, necessarily be a decisive test. W may
have a 'statute whose retrospective operation covers at
conparatively short period and yet it is possible that the
nature of the restriction inposed by it+ may be of such a
character as to introduce a serious infirmty in the

retrospective operation. On the other hand, we my get
cases where the/ period covered by the retrospective
operation of the statue, though long, ~wll not introduce
any such infirmty. Take the case of ‘aValidating Act. | f

a statute passed by the legislature is 'challenged in
proceedi ngs before a Court, and the challenge is ultimtely
sustai ned and the statute is struck down, it-is not unlikely
that the judicial proceedings may occupy a fairly |ong

peri od
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and the legislature may well decide to await the fina
decision in the said proceedings before it uses its
| egislative power to cure the alleged infirmty in the
earlier Act. 1In such a case, if after the final /judicia

verdict is pronounced in the natter the |egislature passes a
validating Act, it may well cover a long period taken by the
j udi ci al proceedings in Court and yet it woul d be
i nappropriate to hold that because the retrospective
operation covers a long period, therefore, the restriction
inmposed by it is unreasonable. That is why we think the
test of the length of tine covered by the retrospective
operation cannot by itself be treated as a decisive test.

Take the present case. The wearlier Act was passed in
1950 and cane into force on April 1, 1950, and the tax
imposed by it was being collected until “an order of
injunction was passed in the two suits to which we / have
already referred. The said suits were dism ssed on May 8,
1952 but the appeals preferred by the appellants were
pending in this Court until Decenber 12, 1960. |In | other
words, between 1950 and 1960 proceedi ngs were pending in
court in which the validity of the Act was being exan ned,
and if a Validating Act had to be passed, the |egislature
cannot be blaned for having awaited the final decision of
this Court in the said proceedings. Thus the period covered
between the institution of the said two suits and their
final disposal by this Court cannot be pressed into service
for challenging the reasonableness of the retrospective
operation of the Act.

It is, however, urged that the retrospective operation of
the Act during the period covered by the orders of
injunction issued by the trial Court in the said two suits
must be held to be unreasonable, and the argument is that in
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be struck down. Simlarly,- it is urged that the said

retrospective
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operation should be struck down for the period between
Decenmber 12, 1960 when this Court struck down the earlier
Act and August 1, 1961 when Ordi nance 11 of 1961 was i ssued.
We do not think it would be appropriate in the present case
to exanmine the validity of the retrospective operation by
reference to particular periods of time covered by it in the
manner suggested by M. Setalvad; and so, we are not
prepared to accept his argument that the retrospective
operation of the Act is invalid so far as the period between
December 12, 1960, when the earlier Act was struck down by
this Court, and August 1, 1961, when the Odinance was

issued, is concerned. It would be realised that in such a
situation there 'would always be some time |ag between the
dat e when a particul ar Act is struck down as’

unconstitutional and the date on which a retrospective
val idating Act is passed. Besides, the circunstances under
which the orders of injunction were passed by the tria
Court cannot be altogether ignored. M. Sastri contends
that the two suits filed by the appellants and t he
passengers and the owners of goods respectively disclose a
conmon design and can be treated as friendly suits actuated
by the sanme notive, and we do not think that this contention
can be rejected as Wolly unjustified. Apart fromit, when
the injunction was'issued against the respondent in the
appel lants’ suit, ‘the appellants gave an wundertaking in
witing to pay the taxes partyable on the fares and freights
as provided by the law.in case their suit failed. As we
have already seen their suit was dism ssed by the H gh Court
on My 8, 1952, so that it was then open to the respondent
to call upon the appellants to pay the taxes for the period
covered by the orders of injuction and to require them to
pay future taxes because the earlier Act under which the
taxes were recovered was held to be valid by the Hi gh Court.
It is no doubt suggested by M. Setalvad that the spirit of
the undertaking required that no recovery shoul d be made
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until the final disposal of the proceedings between the
parties. We do not see how this argument about the spirit
of the undertaking can avail the appellants. As soon as
their suit against the respondent was dism ssed, t he
respondent was at liberty to enforce the provisions of the
Act and the dism ssal of the suit nmade it possible for the
respondent to claimthe taxes even for the period covered by
the order of injunction. W do not think ‘that in_ the
context, the dismissal of the suit can legitimately refer to
the final disposal of the appeal filed by the appellants

before this Court. In any event, having regard to the
agencies, of the two suits, the nature of the orders of
I njunction issued in them and the character of t he

undertaking given by the appellants, we do not think it
woul d be possible to sustatain M. Setal vad’s argunent that
for the period of the injunction the restrospective
operation of the Act should be held to be invalid.

In this connection, it would be relevant to refer to
anot her fact which appears on the record. Along wth the
appel l ants, |Is other bus owners had filed wit petitions

challenging the validity of the Act. These petitioners have
not appealed to this Court presumably because their cases
fall under the provisions of s. 23 (a) of the Act. It is
i kely that they had paid the ampbunts, and since the anmpunts
pai d under the provisions of the earlier Act are now deened
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to have been paid under the provisions of this Act, they did
not think it worthwhile to come to this Court against the
decision of the Hgh Court. Apart fromthat, it is not
unlikely that other bus owners nmay have nade sinilar
paynments and the appell ants have, therefore, come to this
Court because they have made no paynents and so, their
cases do not fail under s. 23 (a), or may be, their cases
fall under s. 23 (b). The position, therefore, is that the
retrospective operation of s. 23 (a) & (b) cover
respectively cases of payments actually made under
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the provisions of the wearlier Act, and cases pending
inquiry, and the retrospective operation of s. 3 (3) read
with s. 1 (3) only applies to cases of persons who did not
pay the tax during the whole of the period, or whose cases
were not pending ; and it -is this Iimted class of persons
whose interests are represented by the appellants before us.
Havi ng ~regard to the somewhat unusual circunstances which
furnish the -background for the enactnent of the inpugned
statute, we do not think that we could accept M. Setalvad's
argunent that the retrospective operation of the Act inposes
restrictions on the appellants which contravenue t he
provisions of Art. 19-(1) (f) & (g). In our opinion, having
regard to all the relevant facts of this case, the
restrictions inposed by the said retrospective operation
nust be held to be reasonable and in the ‘public interest
under Art. 19 (5) and (6) and al so reasonabl e under Art. 304
(b).

There is only one nore point to which reference nust be
made. W have already noticed that the H gh Court has
rejected the argument urged on behal f of the State that the
tax inposed by the Act is of a conpensatory ~or regulatory
character and therefore, is valid. “M. Sastri wanted to
press that part of the case of the State before us. He
urged that according to the najority decision of this 'Court
in the case of the Autonobile Transport (Rajasthan) Ltd.
(1), it must now be taken to be settled that "regulatory
neasures or measures inmposing conpensatory taxes for the use
of trading facilities do not cone within the purview of the
restrictions contenplated by Article 301 and such neasures
need not comply with the requirements of the proviso to Art.
304 (b) of the Constitution.™ (p. 1424). On the other hand,
M. Setalvad has argued that this doctrine of conpensatory
or regulatory or taxation which is muinly based on
Austral i an deci si ons cannot be extended to the present case,
and he contends that if the doctrine of regulatory or
conpensatory taxes is very

(1) [1963] 1 S.C R 491
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liberally construed, it would tend to cover all taxes,
because in a -1o0ose sense, all taxes raised by the State can
ultimately be said to be conpensatory in a farfetched
manner, and in that way, the well-recogni sed constitutiona

difference between a tax and a fee will be obliterated and
the provisions of Part Xl Il of the Constitution wll lose
all their significance. Part Xl Il contains provisions which

constitute a self-contained 'GOde and we need not really
travel outside the said provision in determining the
validity of the tax inposed by the Act. Since we have cone
to the conclusion that the challenge to the validity of the
retrospective operation of the Act cannot be sustained, we
do not think it necessary to pursue this natter any further
In the result, the appeals fail and are disnmssed wth
costs.

Appeal dism ssed.
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