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This appeal by special |eave inmpugns a judgment of the Division
Bench of the Calcutta H gh Court allowing a wit petition under Article
226 of the Constitution of India, holding certain provisions of the Wst
Bengal Land Reforms and Tenancy Tri bunal” Act, 1997 (hereinafter
referred to as '"the Act’) as ultra vires the Constitution of India as al so
declaring that clause 3(e) of Article 323B of the Constitution to the
extent it provides for transfer of all pending cases under Article 323 B
viol ates the basic structure of the Constitution.  The judgnment also
decl ares section 9 of the said Act as ultra vires the Constitution and
violative of the basic structure of the Constitution.

The Government of West Bengal, after obtaining the assent of the
Governor, notified and published  the provisions of the said Act in the
of ficial gazette dated Decenber 12, 1997.

The respondents 1 to 4, who are advocates and nenbers of the
Bar Association of Calcutta High Court, filed wit petition no.

7110(W/ 1998 in the Calcutta H gh Court challenging the provisions

of the said Act as ultra vires, null and void-and ineffective, and seeking
a declaration that Article 323B (2)(d) of the Constitution could not take
away the power of the High Court and other civil courts to decide
disputes in relation to the acts specified in the said Act-.

The Act was brought into force by a Notification dated 3rd August

1998. Simultaneously, a Tribunal called the West Bengal Land

Ref orns and Tenancy Tribunal, contenpl ated under section 4 of the

Act, was al so brought into existence by another notification issued on
the sanme date. Another notification was issued on the sane date
specifying the place at which the Benches of the said Tribunal shal
ordinarily sit. It was also notified on the sane day that we.f. 12th
August 1998 (the appointed date) the tribunal shall exercise
jurisdiction, power and authority in relation to the matters specified in
clauses (a) to (e) of section 6 of the said Act. The |l earned single Judge
of the Calcutta H gh Court heard the wit petition and by the inmpugned

j udgrment dated 16.4.1999 struck down certain provisions of the said

Act as already indicated. The State of Wst Bengal is in appeal

Three principal contentions were urged before the Hi gh Court,
nanely :
1. The Tribunal constituted under the said Act is not a Tribuna
within the neaning of Article 323B (1)(d) of the Constitution of India
as it lacks the necessary attributes prescribed by the said Article.

2. The jurisdiction power and authority of the Tribunal specified in
Sections 5,6,7 and 8 of the said Act are ultra vires the Constitution of
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India, as the said provisions abridge and take away the power of

judicial review of the H gh Court under Article 226 and 227 of the
Constitution of India, as a court of first instance;

3. The provision of the said Act, by which all pending matters,
proceedi ngs, cases and appeal s before the H gh Court stood transferred

to the Tribunal under section 9, is also ultra vires the Constitution as it
abridges and takes away the jurisdiction and powers of the H gh Court

under Articles 226 and 227 of the Constitution of India and

consequently violates the basic structure of the Constitution.

The | earned single Judge of the H gh Court negatived the first
contention and held that the said Act was enacted for resol ution of
di sputes relating to and arising out of certain acts specified therein for
whi ch purpose the Tribunal could be validly constituted under Article
323 B of the Constitution of India. The |earned single Judge al so held
that Constitution of the Tribunal under the said Act in relation to the
specified enactments was not ultra vires Article 323B (2) (d) of the
Consti tution. However, the | earned single Judge accepted the second
and third contentions by taking the view that the observations nade by
Constitution Bench of this Court in. L. Chandra Kunmar v. Union of
I ndia and ors.(1997) 3 SCC 261 did not anpbunt to ’'|aw decl ared
within the nmeaning of Article 141 of the Constitution of India, and
therefore, was not binding on the H gh Court. Having examined it
i ndependently, he concluded that the inmpugned provisions of the said
Act were violative of the Constitution including the basic structure
t hereof and struck them down.

The | earned 'counsel for the appellant contends that the High
Court erred in accepting the second and third contentions urged by the
wit petitioners. He submts that a careful reading of the observations
and directions in paragraph 99 of the Constitution Bench judgnent in
L Chandra Kumar (supra) makes it clear that they were 'l aw decl ared
within the meaning of Article 141. This | aw was binding on the
| earned single Judge and he could not have taken a contrary viewin the
matter, submits the | earned counsel

The | earned counsel for the respondents reiterated the contentions
urged before the High Court and supported the view of the H gh Court
on the second and third contentions . In addition, the | earned counse
for the respondents al so urged that the finding of the single Judge of the
Hi gh Court as to the nature of the Tribunal was erroneous and urged
that we should hold that the Tribunal constituted under the Act is not a
Tribunal within the nmeaning of Article 323 B (2)(d) of the Constitution
of India.

The Act

The object of the enactment is indicated in the preanbl e as under
"Whereas it is expedient to provide for the
setting up of a Land Reforns and Tenancy

Tri bunal and for adjudication and trial by such
Tri bunal of disputes, clainms, objections and
applications relating to, or arising out of, |and
reforns or tenancy in |land and other matters
under a specified Act and for the exclusion of
the jurisdiction of all courts except a Division
Bench of the Hi gh Court exercising wit
jurisdiction under Articles 226 and 227 of the
Constitution of India and the Suprene Court of
India in adjudication and trial of such disputes,
cl ains, objections and applications and for
matters connected therewith or incidenta
thereto."
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Under chapter 2 a tribunal called the Wst Bengal Land
Ref orns and Tenancy Tribunal is established. Section 6 therein
provi des t hat

"Subj ect to the other provisions of this Act, the
Tribunal shall, with effect fromsuch date as may be
appointed by the State Governnent by notification
in this behal f, exercise jurisdiction, power and
authority in relation to \026

(a) an order in original nade by an Authority under
a specified Act;

(b) an application conplaining in action or cul pable
negl i gence of an Authority under a specified Act;

(c) an appeal against an order or the M nes Tribuna
appoi nt ed ‘'under section 36 of the Wst Benga
Estat es Acqui sition Act, 1953;

(d)adj udi cation of disputes and applications relating
to matters under any provision of a specified Act

i nvolving interpretation-of any provision of the
Constitution or of 'validity of a specified Act or of
any other law for the time being in force;

(e) adjudication of maters, proceedi ngs, cases and

appeal s which stand transferred fromthe H gh Court
and other Authorities to the Tribunal in accordance
with the provisions of this Act."

Section 7 provides that fromthe date appointed by the
State Covernment under section 6, the Tribunal shall ‘exercise
all the jurisdiction, power and authority exercisable imrediately
before that day by any court including the H gh Court, except the
wit jurisdiction under articles 226 and 227 of the Constitution
exerci sed by a Division Bench of the Hi gh Court, but excluding
the Supreme Court, for adjudication or trial of disputes and
applications relating to |l and reforns and matters connected
therewith or incidental thereto and other nmatters arising out of
any provision of a specified Act.

Section 8 bars the jurisdiction of the H gh Court except
where that Court exercises wit jurisdiction under articles 226
and 227 of the Constitution by a Division Bench, or any civi
court, except the Suprenme Court, to entertain any proceedi ng or
application or exercise any jurisdiction, power or authority /in
relation to adjudication or trial of disputes or applications
relating to land refornms or any matter connected therewith or
incidental thereto or any other matter under any provision of a
speci fied Act.

Section 9 makes provision for transfer of all natters
pendi ng before the H gh Court except matters pending in the wit
jurisdiction before the Division Bench under Articles 226 and
227, or any other Court, to the Tribunal for disposal in
accordance with the provisions of the Act, if they are matters,
proceedi ngs, cases and appeals relating to land reforns and
matters connected therewith or incidental thereto and ot her
matters arising out of a specified Act.

The Tribunal is also given appellate powers over the orders
passed by an authority or functionary under a specified Act.
Section 11 of the Act bars an appeal or application against any
decision of the Tribunal in a proceeding in any Court except the
Supreme Court and the Division Bench of the H gh Court
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exercising wit jurisdiction under Articles 226 and 227 of the
Constitution.

There are certain other incidental and consequentia
sections which are not necessary to be noticed in detail
Section 2(h) defines the terns 'estate’ as the hol ding of
| and of any description or classification of a raiyat or
i nternediary or other person under a specified Act. Section
(2) ( r) defines the term’specified Act’ to nmean (i) the West
Bengal Estates Acquisition Act, 1953; or (ii) the West Benga
Land Reforns Act, 1955; or (iii) the Calcutta Thi ka Tenancy
(Acqui sition and Regul ation) Act, 1981; or (iv) the Wst Benga
Acqui sition of Homestead Land for Agricultural Labourers,
Artisans and Fi shernen Act, 1975; or (v) the Wst Bengal Land
Hol di ng Revenue Act, 1979.

Legal Contentions

W may conveniently club contentions 2 and 3 urged
before us as to the constitutional validity of the provisions of the
Act. Learned counsel for the appellant urges that the direction
given by this Court in L.Chandra Kumar (supra) is 'l|aw
declared’ so as to make it binding under Article 141 of the
Constitution. The |earned single Judge observed on this issue:
"I have refrai ned nmysel f from naki ng any conmrent and
deci ding as no ground has been taken in the petition, further
while testing a legislative action on the anvil of constitutiona
provision, legal inplication of the above deci sion of the Suprene
Court shall not be ascertained in this action. So, | have left it
open”. Nonet hel ess, the | earned single Judge proceeded to hold
"In ny opinion, ratio and/or issue which has
been decided in the aforesaidjudgnent is
whet her the power under Articles 226 & 227 of
the H gh Court can be ousted by enacting a
| egi slation in exercise of power under Articles
323 A & B. It has been deci ded answering the
above issue that the power of the H-gh Court
under Articles 226 & 227 is inviolable
provi sion and the sane being the par of the
basic structure of the Constitution. . The
l egislature is not conpetent to take away such
authority. In paragraphs 90 & 99 it has been
made amply clear.

Therefore, | hold the ratio decided in the

af oresai d judgnment of the Supreme Court in

L. Chandrakumar’s case in answer to the issues
and/ or questions to the question No. 1 that the
power of the High Court under Articles 226 and
227 cannot be ousted by enacting any

| egi sl ation under Articles 323 A & B and this
decision is declared | aw under Article 141 of
Constitution. 1In other words, if any provision
made in this kind of legislation to oust the
jurisdiction under Articles 226 & 227 runs
counter to the power of judicial review
conferred on the High Courts under Articles

226 & 227 and on the Supreme Court under
Article 32 of the Constitution as court of first
i nstance. "

Havi ng t hus observed, the | earned Judge cane to the
conclusion that the provisions of the Act were violative of the
basi c structure of the Constitution and struck down the
provi sions of Sections 6,7 and 8 of the Act.

In our considered view, the |earned Judge was not right in
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di sposi ng of the observations in L.Chandra Kumar (supra) by
si de-stepping them The issues considered by the Constitution
Bench of this Court in L.Chandra Kumar (supra) have been
fornmul ated (vide para 1) and they are as under

(1) Vet her the power conferred upon Parlianent

or the State Legislatures, as the case may be, by sub-
clause (d) of clause (2) of Article 323-A or by sub-
clause (d) of clause (3) of Article 323-B of the
Constitution, to totally exclude the jurisdiction of
"all courts’, except that of the Supreme Court under
Article 136, in respect of disputes and conplaints
referred to in clause (1) of Article 323-A or with
regard to all or any of the matters specified in clause
(2) of Article 323-B, runs counter to the power of
judicial review conferred on the Hi gh Courts under
Articles 226/227 and on the Supreme Court under
Article 32 of the Constitution?

(2) Whet her the Tribunals, constituted either
under Article 323-A or under Article 323-B of the
Constitution, possess the conpetence to test the
constitutional validity of a statutory provision/rule?

(3) Whet her these Tribunals, as they are
functioning at present, can be said to be effective
substitutes for the H gh Courts in discharging the
power of judicial review? If not, what are the
changes required to nake them conformto their

f oundi ng obj ectives?"

After an el aborate discussion of the contentions urged before it,
and careful appraisal of the law laid down in several judgnents,
and noticing the critical comments nade with regard to the
functioning of the Tribunals set up-under Articles 323A and

323B of the Constitution by the Law Conmi ssion of India and

the Malimath Commttee, finally this Court observed thus in

par agraphs 98 and 99 of the Judgnent:

"98. Since we have anal ysed the issue of the
constitutional validity of Section 5(6) of the Act at

| ength, we may now pronounce our opinion on this
aspect. Though the vires of the provision was not in
guestion in Dr. Mahabal Ram case , we believe that

the approach adopted in that case, the rel evant portion
of which has been extracted in the first part of this
judgrment, is correct since it harnoniously resolves
the manner in which Sections 5(2) and 5(6) can

operate together. W wish to nake it clear that where
a question involving the interpretation of a statutory
provision or rule in relation to the Constitution arises
for the consideration of a Single Menber Bench of

the Admi nistrative Tribunal, the proviso to Section
5(6) will automatically apply and the Chairman or the
Menmber concerned shall refer the matter to a Bench
consisting of at |east two Menbers, one of whom

must be a Judicial Member. This will ensure that
guestions involving the virus of a statutory provision
or rule will never arise for adjudication before a

Si ngl e Menber Bench or a Bench which does not

consi st of a Judicial Member. So construed, Section
5(6) will no | onger be susceptible to charges of
unconstitutionality.
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99. In view of the reasoning adopted by us, we
hol d that clause 2(d) of Article 323-A and cl ause 3(d)
or Article 323-B, to the extent they exclude the
jurisdiction of the Hi gh Courts and the Supreme Court
under Articles 226/227 and 32 of the Constitution, are
unconstitutional. Section 28 of the Act and the
"exclusion of jurisdiction" clauses in all other

| egi sl ati ons enacted under the aegis of Articles 323-A
and 323-B woul d, to the sane extent, be
unconstitutional. The jurisdiction conferred upon the
Hi gh Courts under Articles 226/227 and upon the
Supreme Court under Article 32 of the Constitution is
a part of the inviolable basic structure of our
Constitution. While this jurisdiction cannot be ousted,
ot her courts and Tribunals may performa

suppl enental role in discharging the powers conferred
by Articles 226/227 and 32 of the Constitution. The
Tribunal's created under Article 323-A and Article
323-B of the Constitution are possessed of the
conpetence to test the constitutional validity of
statutory provisions and rul es. Al decisions of these
Tribunals will, however, be subject to scrutiny before
a Division Bench of the High Court w thin whose
jurisdiction the Tri‘bunal concerned falls. The

Tribunals will, neverthel ess, continue to act I|ike
courts of first instance in respect of the areas of |aw
for which they have been constituted. It w Il not,

therefore, be open for litigants to directly approach
the H gh Courts even in cases where they question the
vires of statutory |egislations (except where the

| egi sl ati on which creates the particular Tribunal is
chal | enged) by overl ooking the jurisdiction of the
Tri bunal concerned. Section 5(6) of the Act is valid
and constitutional and is to be interpreted in the
manner we have indicated."

In our view, the opinion pronounced in para 98 and the
directions given in para 99 clearly amount to 'l awdecl ared
within the meaning of Article 141 of the Constitution /of India. It
was not open to the |earned single Judge of the Hi gh Court to
take any view inconsistent with or deviating fromthe | aw thus

| aid down. Hence, in our judgnment, the findings nade and the
directions given by the | earned single Judge on contentions 2 and
3 nust straightaway be set aside as inconsistent with the |aw

| aid down by this Court which was binding on the H gh Court.

The | earned counsel for the respondents, however, faintly
urged that L.Chandra Kumar (supra) itself holds that the
| egi sl ature has no power to exclude the powers of the H gh Court
under Articles 226 and 227 and the directions given in para 98
and 99 were nerely reiteration of the principle of “exhaustion of
other remedies. We are unable to accede to this contention

After analyzing the constitutional provisions, ‘the
Constitutional Bench of this Court pointed out that Article 323A
and clause 3(d) of Article 323B, to the extent they exclude
totally the jurisdiction of the H gh Court and Suprenme Court
under Articles 226 and 227 and 32 of the Constitution were
unconstitutional. The constitutionality of the said provisions was
saved by the well known process of reading down the provisions.
This Court held that while the jurisdiction of the H gh Court
under Article 226/227, and that of the Suprene Court under
Article 32, could not be totally excluded, it was yet
constitutionally pernmissible for other Courts and Tribunals to
perform a suppl enentary role in discharging the powers
conferred on the H gh Court and the Suprene Court by Articles
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226/ 227 and 32 of the Constitution, respectively. Hence, it was
held that as long as Tribunals constituted performa

suppl enentary role, wthout exclusion of the jurisdiction of Hi gh
Court Articles 226 and 227 and of the Suprene Court, 32 of the
Constitution, the validity of the |egislation constituting such
Tri bunal s could not be doubted. It was in these circunstances

that a direction was given that the Tribunals would act as
authorities of the first instance, whose decisions could be
chal | enged before the Division Bench of the H gh Court inits

wit jurisdiction. Thus the Constitution Bench of this Court
uphel d section 56 of the Administrative Tribunal Act, 1985 as
valid and constitutional, interpreted in the manner indicated inits
judgrment. We are, therefore, unable to accept the contention of
the | earned counsel for the respondent for we are of the view that
the matter is no | onger res integra.

We may nowturn to the first contention which was urged
bef ore the Hi gh Court, which failed to i npress the H gh Court.
The | earned counsel for the respondents relied on a judgnent of
this Court in Janshed Hornusji Wadia vs. Board of Trustees,
Port of Munbaiand anot her (2004) 3 SCC 214 and urged that it
is open to the respondent to canvas that the finding of the single
Judge of the High Court on the issue as to the nature of the
tribunal was erroneous and shoul d be reversed, though there was
no appeal or cross /objection filed. W shall assune that the
respondents have such a right to canvas the correctness of the
finding of the single Judge of the Hi gh Court on this issue and
shal | proceed to exanine the contention on its merits.

It is contended that the Tribunal constituted under the
i mpugned Act is not a tribunal within the meaning of Article
323B (2)(d), at the highest, it may be an ordinary tribunal
Hence, the legislation constituting such aordinary tribunal could
not oust the wit jurisdiction of the Hi.gh Court as it did not fal
within the protective unbrella of Article 323B of the
constitution.
Article 323 B reads as under
"323B. Tribunals for other matters (1) The
appropriate Legislature may, by law, provide for the
adj udi cation or trial by tribunals of any disputes,
conpl aints, or offences with respect to all or any of the
matters specified in clause (2) with respect to which
such Legi sl ature has power to nake | aws.

(2) The matters referred to in clause (1) are the
foll owi ng, nanely :-

XXXX XXXX XXXXX

(d) I and reforns by way of acquisition by the State
of any estate as defined in article 31A or of any rights
therein or the extingui shnent or nodification of any
such rights or by way of ceiling on agricultural |and or
in any other way;"

Clause (3) provides that a | aw nmade under clause (1), inter
alia, may exclude the jurisdiction of all courts except the
jurisdiction of the Supreme Court under Article 136 with respect
to all or any other matter falling within the jurisdiction of the
said tribunal

The vi ew whi ch was propounded in L. Sanpat Kumar
(supra), and reiterated subject to qualification in Chandra Kunar
(supra), is that a validly constituted tribunal under Article 323B
could take away some of the jurisdiction of the H gh Courts.
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In the instant case, the Tribunal has been constituted under
the West Bengal Tenancy Tribunal Act and it has been given the
jurisdiction to entertain disputes with regard to the five specified
acts. Learned counsel for the respondents argues thus: the
tribunal contenpl ated under Article 323B clause (1) read with
clause (2) (d) can only be a tribunal for deciding disputes or
matters with respect to |land reforns by way of acquisition of any
estate as defined in Article 31A. Article 31Aitself defines the
expression 'estate’ in clause (2). Both Article 31A and the
definition of "estate’ in clause (2) of Article 31A have received
judicial interpretation by Constitutional Benches of this Court
whi ch have uniformally taken the view that the protection of
Article 31Ais available only to laws which are intended to carry
out agrarian refornms. The predom nant purpose of sub-clause (d)
of clause (2) of Article 323Bis to constitute a tribunal only with
respect to disputes pertaining to | aws carrying out agrarian
reforns. Qut of the 5 specified Acts, the West Bengal Land
Ref orns Act, 1955, the Cal cutta Thika Tenancy (Acquisition and
Regul ati on) Act, 1981 and t he West Bengal Land Hol di ng
Revenue Act, 1979 have no _connecti on what soever with agrarian
reforms. Therefore, the Tribunal constituted to deal with these
Acts cannot be a tribunal within the neaning of Article
323B(2)(d) of the Constitution. Hence, the |earned counse
contends that the inmpugned Act is not inmrune from chall enge
on the ground of violation of the Constitutional provisions.

The argunent is unacceptable for three reasons. The first is
the fallacious assunption that in order to be a valid tribuna
constituted under Article 323B(1) and 323B(2)(d), the tribuna
must necessarily deal with |laws for agrarianreforms. |In our
view, the reading of the expression 'estate’ fromclause (2) of
Article 31Ainto Article 323B (2)(d) isonly for the purpose of
enuneration. Instead of repeating the entire definition
contained in clause (2) of Article 31A in sub-clause(d) of 323B
the framers of the Constitution nmerely indicated that the word
"estate’ would have the sane meaning as in Article 31A. The
reference to the definition of "estate’ in Article 31A nade in
Article 323B(2)(d)serves no other purpose.

Secondl y, the concept of 'agrarian reform is not confined
only to agriculture or its reform In the words of Krishna lyer,J.
in his concurring judgnent in State of Kerala and anot her vs.

The Gmalior Rayon Silk Mg (Wg.) Co. Ltd. Etc. (AIR 1973
SC 2734) (para 30):

"30. The concept of agrarian reformis a

conpl ex and dynami ¢ one pronoting w der

i nterests than conventional reorganization of the
| and systemor distribution of land. It is
intended to realize the social function of the
 and and includes \026 we are nerely giving, by
way of illustration, a few faniliar proposals of
agrarian reform\ 026 creation of econom c units of
rural production, establishment of adequate
credit system inplenentation of nodern
production techni ques, construction of

irrigation systens and adequate drai nage,

maki ng avail able fertilizers, fungicides,

her bi ci des and ot her net hods of intensifying

and increasing agricultural production

providing readily avail abl e nmeans of

conmuni cati on and transportation, to facilitate
proper marketing of the village produce, putting
up of silos, warehouses etc. to the extent
necessary for preserving produce and handl i ng
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it so as to bring it conveniently within the reach
of the consuners when they need it, training of
village youth in nodern agricultural practices
with a view to maxinizing production and help

sol ve social problens that are found in rel ation
to the life of the agricultural community. The
village man, his welfare, is the target."

Further, in testing as to whether the |l aw was intended for
agrarian reform the Court is required to |l ook to the substance of
the act and not its mere outward form

Thirdly, the contention also proceeds on a nisreading of
Article 323B (2)(d). Under clause (1) the State Legislature is
enpowered to make a law with regard to entry 18 in List Il of
the 7th Schedul e ~which reads "Land, that is to say, right in or
over |l and, land tenures including the relation of |andlord and
tenant, and the collection of rents; transfer and alienation of
agricultural |and; |and inprovenent and agricultural |oans,
col oni zation". Sub-cl ause (d) of Article 323 Bis not confined to
l and reforns by acquisitions of estates or extingui shnent or
nodi fication of any such rights for the clause ends with the
phrase "or in any other way", which are w de enough to
accommopdat e any other type of I|aw which is intended for "land
reforms".

We are, therefore, unable to accept the contention of the
| earned counsel that in order to fall within the protection of
unmbrella of Article 323B, the tribunal nust have been
constituted only with regard to di sputes arising under any |aw
i ntended for agrarian reform As long as'it is alaw with respect

to "land reforms”, it is sufficient to fall within the ambit of sub-
clause (d) of clause (2) of Article 323B of the Constitution
"Agrarian reforns", itself is a w de concept and we do not

see why the objects attenpted to be fulfilled by the specified

Acts would not fall within the anbit of this conmpendi ous term
Looking at the preanbles and the schemes of the five specified
Acts, we are unable to find fault with the reasoning of the

| earned single Judge that the tribunal constituted to'deal with the
di sputes arising under the said specified Acts was very nuch a
tribunal within the meaning of Article 323B of the Constitution

We, therefore, accept the reasoning of the |earned single
Judge and hold that the | earned single Judge was justified in
rejecting the contention that the tribunal constituted under the
i mpugned Act was not a tribunal within the meaning of Article
323B of the Constitution. There is no nmerit in the contention

In the result, the appeal is allowed and the inmpugned
judgrment of the High Court is set aside.

However, in the circumstances of the case, there shall be
no order as to costs.




