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Estates Abolition-'Estate’, Meani ng of - Estoppel by Judgnent
- Test - Respondent, ' if can rely on grounds not specified in
his Statenent of Case-Orissa Estates Abolition Act (Orissa
Act | of 1952), Ss. 2 (g), 3 (1)-Suprene Court. Rules, O.
XX, r. 4.

HEADNOTE

The appellant sued the State of Orissa for a declaration
that the Oissa Estates AbolitionAct of 1951 was in its
application to the Kanika Raj, of ‘which he was the Raja and

owner, invalid, unconstitutional and ultra vires the /State
Legislature and for an injunction restraining the State of
Oissa from taking any action under the Act. It was

contended, inter alia, that no notification under s. 3(1) of
the Act vesting the Kanika Raj in the State of Orissa could
issue as the Raj was not an estate as defined by s. 27(g) of
the Act. The contrary was asserted by the State of Olissa
and its further contention was that the appellant was
est opped by a conproni se decree between his predecessors-in-
title on the one band and the Secretary of State on the
ot her fromdenying that the Raj was an estate as defined by
the Act.

Hel d, that the Kani ka Raj was an estate as defined by the
Oissa Estates Abolition Act of 1951 and the appellant was
estopped fromdenying it by the conprom se decree.

That the real intention of the Act in defining 'estate’ as

it has done ins. 2(g) of the Act, was to include all lands,
such as the appellant’s, which were as a matter of fact
included ill the register prepared under the Bengal Land

Regi stration Act O 1876, and in construing the definition
it is wholly unnecessary to consider whether such inclusion
was valid or proper or in conformity with the meaning of an
estate under that Act.

That a judgnment by consent is as effective in creating an
est oppel between the parties as a judgnent on contest and
the test is whether the judgnment in the previous case could
have been passed w thout the determination of the question
which is put in issue in the subsequent case where the plea
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of estoppel is raised.

Held further, that there is no rule corresponding to Rule 4
of -Order Xl X of the Supreme Court Rules inposing a sinlar
disability on the respondent, and even with regard to the
appel l ant the court nmay in appropriate cases, give himleave
to raise a ground not specified in the Statenment of the Case
filed by him

73

JUDGVENT:
ClVIL APPELLATE JURI SDI CTI'ON: Civil Appeal No.
122 of 1954.
Appeal under section 109(b) read with section 110, C. P.C
fromthe judgnent and order dated the 28th Septenber 1953 of
the Orissa Hgh Court inOS. No. |I of 1953.
P. R Das and Bakshi~ Tek Chand, with M
Mohantiand S. P. Varma, for the appellant.
M C. Setal vad, Attorney-Ceneral of India. B
Mohapatra, Advocate-General of Orissa with S. Mhanti and P
G Gokhal e, for the respondent.
1956. February 3. The Judgnent of the Court was delivered
by
DAS C J.-This is/an appeal fromthe judgment and decree
passed on the 28th Septenber, 1953, by a Bench of the Orissa
H gh Court in an Oiginal Suit which was -filed on the 24th
Novenber, 1952, in the Court of the Subordinate Judge of
Cuttack and was on the 17th January, 1953, transferred to
the Hi gh Court and marked as Oiginal Suit No. 1. of 1953.
The suit was filed by the plaintiff-appellant claimng as
the Raja and owner of the Rajgee, known as the Kanika Raj,
against the State of Orissa, praying for a-declaration that
the Orissa Estates Abolition Act, 1951 (hereinafter referred
to as "the Abolition Act") was, in its application to the
Raj gee of Kani ka, invalid, unconstitutional and ultra vires
the State Legislature and for an injunction restraining the
State of Oissa fromtaking any action under the said Act.
The suit was instituted evidently under an apprehension that
the State of Orissa might issue a notification under section
3(1) of +the Abolition Act declaring that the -Rajgee of
Kani ka had passed to and becone vested in the State free
from all encunbrances. The H gh Court dism ssed the suit
but gave a certificate of fitness for appeal to this court.
Hence the present appeal by the plaintiff.

The plaintiff’s contention before us is that no
notification under section 3(1) of the Abolition Act
10
74
can i ssue because (1) his land is not an "estate" as defined
in section 2(g) of the Act, and (2) the plaintiff is not an
"intermediary’ wthin the neaning of section 2(h) thereof.
In answer to this, the AttorneyCeneral, appearing on ' behalf
of the State, makes five Subm ssions, viz.,

(a) that on the admtted facts the plaintiff’'s land is
an "estate" within the neaning of the Abolition Act;
(b) that the plaintiff is estopped by the conpronm se decree
passed by the Patna High Court on 2nd May 1945 in F. AL No.
15 of 1941 fromcontending that his land is not an "estate"

wi thin the neaning of the Abolition Act ;

(c) that the plaintiff’s |and has been held as an
"estate" ever since 1803;

(d) that whatever nmay have been the position

before 1805, the plaintiff’'s [ and became an "estate"
by Regul ation XIl of 1805; and
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(e) that in any event, the plaintiff’s’land becane an
"estate" after 1805 by subsequent acts and conduct of the
plaintiff and his predecessors in title.

Re. (a):-Under section 3(1) of the Abolition Act, the State
CGovernment can declare that a specified "estate" has passed

to and has becone vested in the State. It is, therefore,
clear that the State Governnent cannot nmmke any notification
with respect to |and which is not an "estate". "Estate" is

defined in section 2(g) of the Abolition Act. The materia
portion of that definition, as it stood at the date of the
institution of the suit, was as follows:-

‘Y ‘estate’ nmeans any land held by an internmediary and
i ncl uded under one entry in any of the general registers of
revenue-payi ng |ands and revenue, free |lands, prepared and
mai nt ai ned under the law for .the tinme being in force by the
Collector of a district,.. ... ... ... ... ... ...... v

In order to be an "estate", the land nmust be held by an
"intermediary" —and must be included under one entry in any
of the general registers of  revenue-paying |ands and
revenue-free lands and such general registers nust be
prepared and nai ntai ned under the

75
law for the time being in force. Section 2(h), as it stood
then, by its earlier part, defined an "internediary", wth
reference to any "estate", to nmean, anobngst other things, a
proprietor. The plaintiff certainly clains to be the
proprietor of his land. Therefore, if his land is an
"estate", he is clearly an "intermediary". The case of

Bi swanbhar Singh v. The State of Orissa and Qthers"), which
has been relied on by |learned counsel for the plaintiff has
no application to the present case, for that case was
concerned not with the earlier but with the latter part of
the definition of "intermediary". That the plaintiff’s |and
is included under one entry in the general register of
revenue paying lands is not disputed. ~\Wat is contended for
is that in order to make such | and an "estate" the register
nmust be prepared and mmai ntai ned under the law for the tine
being in force. There is no dispute that "the law for the
time being ,in force" means the Bengal Land Regi stration Act
(Bengal Act VII of 1876). The plaintiff contends that the
register in which his land is included under one entry was
not pr epar ed or nmaintained under the Bengal Land
Regi stration Act. The argunent is that it is not only
necessary to show that the land is included under one entry
in a register but that it is also necessary-to show that the
regi ster where the entry appears was prepared and nmi ntai ned
under the Jlaw. Under the Bengal Land Registration Act,

1876, land can be included in the register prepared and
mai ntai ned under that Act only if such land is an "estate"
as defined in that Act. The relevant part of t hat

definition is:-

"3(2) 'estate’ includes:-
(a)any land subject to the paynent of |andrevenue, " either
i medi ately or prospectively, for the dis charge of which a
separ at e engagenent has been entered into with Governnent;

It is urged, therefore, that the preparation of a register
under that Act neans the making of entries in that

(1) [1954] S.C. R 842
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regi ster of lands which are subject to the paynent of |and
revenue for the discharge of which a separate engagenent has
been entered into. Land which is not subject to paynent of
land revenue and for the discharge of which a separate
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engagenment has not been entered into is not an "estate" and
cannot be entered in the register prepared and nmaintained
under the Bengal Land Registration Act. That Act confers
powers on the Collector to prepare the register in the
manner specified therein and such statutory power, in order
to have effect, nust be exercised in strict conpliance wth
the provisions of that Act. The plaintiff naintains that
the Rajgee of Kani ka was never subject to paynent of |and
revenue for the discharge of which a separate engagenent had
been entered into by himor his predecessors-in title.

That the ancestors of the plaintiff were at one tine
i ndependent chiefs and that the Rajgee or Killa of, Kanika
was in ancient tinme an independent State are conceded.
Later on, the Rajas of Kanika owed nomi nal allegiance to the
Mahr at t as. Then came the last Mahratta War and the plains
of Orissa were conquered by the East |India Conpany. On 22nd
Novermber, 1803, there was an "Engagenment" between the East
I ndi a Conpany and Raj a Bal abhadra Bhanja Deo, the then Raja
of Killa Kanika. “The East |ndia Conmpany on the sane day
granted a Kaool - Namah to the Raja. Under the Engagenent the
Raja agreed, —anmpbngst 'OQher things, to pay, as annua
Peshkush or tribute, 84,840 Kahuns of Cow ees, anmounting to
Rs. 20,407-12-1 1. This Engagenent was confirnmed by clause
10 of the Treaty of Peace concluded on the 17th Decenber,
1803, at Deogan /'between the East India Conpany and the
Mahrattas which treaty was later on ratified by t he
CGovernorCGeneral in 1804. On the 5th-Septenber, 1805, was
passed the Bengal Regulation XlIl of 1805. Sections 33 to 37
which are material for our present purpose
were as follows: -

"XXXI'l'l.-The Conmi ssioners having granted sanads to certain
zam ndars, entitling themto hold,
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their estates at a fixed jama in perpetuity, those 'sanads
are hereby confirmed . The following is the list ' of the

nanes of the =zamindars to whomthis provision is to be
consi dered appl i cabl e:
Zam ndar of Kill ah Darpan
Zam ndar of Killah Sooki ndah,
Zam ndar of Killah Middoopore.
XXXI'V. - The Comm ssioners having |ikew se granted a sanad to
Futtah Mhned, jaghirdar of Ml ood, entitling him and  his
heirs for ever, in consideration of certain services
perfornmed towards the British Governnent, to hold his |[|ands
exenpt from assessnment, such sanad is hereby confirned
XXXV. First.-The late Board of Conmi ssioners havi ng
concluded a settlenent of the land revenue w.th certain
zam ndars, whose estates are situated chieflyin the hills
and jungles, for the payment of a fixed annual quit-rent in
perpetuity, those engagenents are hereby confirmed; and no
alteration shall, at any tinme, be made in the amount of the
revenue payable under the engagenents in question to
Gover nment .
Second. -The following is a list of the nmehals

to which the provision in the preceding C ause i s
appl i cabl e:
Killah Aull, : Killah Hum shpore,

Killah Cojang, : Killah Mritchpore,
Killah Puttra, : Killah Bishenpore.

Third. - The zam ndari es of Cordah and Cunka bei ng nmehal s of
the description of those specified in the preceding C ause,
a settlenment shall be concluded, as soon as circunstances
may adnit, for the revenue of those nehals on the principle
on which a settlenment has been concluded with the =zanindars
of the nehals specified in the precedi ng C ause.
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XXXVl . -All Regulations relating directly or indirectly to
the settlenent and collection of the public revenue, or to
the conduct of the officers enployed in the performance of
that duty, whether European or native, in the province of
Bengal , which are not superseded by the foregoing rules, are
hereby extended to, and declared to be in force in the
zillah
78
of Cutt ack. Provi ded, however, that not hi ng herei n
contained shall be construed to authorize the division of
the lands conprised in any estates in the zillah of Cuttack
in which the successionto the entire estate devolves
according to established usage to a single heir: in cases of
this nature, the Courts of Justice are to be guided by the
provi sions contained i nRegulation X, 1800. Provided, also,
that nothing herein contained shall be construed to inply,
that any part of the said Regulations are for the present to
be considered to be in force in certain jungle or hil
zam ndarri'es -occupied by a rude and wuncivilized race of
people ~with the proprietors of which estates engagenents
were fornmed by the |ate Board of ~Comm ssioners for the
paynment of a certain fixed quit rent or tribute to
CGover nrrent . The followingis the list of the nanes of the
nmehals to which this exenption fromthe operation of the
general Regul ations isto be considered applicable.

Killah Neel gerry, ./ Killah Toal cherry,Killah
Ranpor e,
Ki Il ah Bankey, : Killah Attgurh, Ki I'l ah
Hi ndol e,
Kill ah Joor nmoo, :~Killlah Kunjur,Killah
Teeger eah,
Killah Nirsing- . Killah Kindeapara,:Killah
por e, Bur r unboh
Killah Augole, : Killah Neahgurh,: Killah
Deckenaul .
XXXVI | . The foregoi ng exenption fromthe operation of
the general Regul ations shall likew se, for the present, be

considered to be applicable to the Ilands known by the
appel l ation of the territory of Mhurbunge; but it shall be
the duty of the Collector of the zillah to conclude a
settlenent with the proprietor of the estate for the paynent
of a fixed annual quit-rent, on the principles on which a
settl enent has been concluded with the other bill or ~jungle
zam ndars specified in the preceding section".

It is clainmed that there was at no subsequent tinme any
such revenue settlenent as was contenpl ated by
79
section XXXV(3) and that there was no separate engagenent
for paynment of any land revenue at any tinme thereafter. The
concl usion sought to be drawn in the circunstances is/ that
as Killa Kanika was not subject to paynent of |and revenue.
for the discharge of which a separate engagenent had been
entered into, it was not an "estate" as defined in ' Benga
Land Registration Act, 1876, and that that being the posi-
tion, it could not have been validly entered in the register
prepared and nmintai ned under the Bengal Land Registration
Act . The action of the Collector in entering Killa Kanika
as a revenue-paying estate was wholly ultra vires and in the
eye of the Ilaw such an entry is a nullity and does not
exi st . It follows, therefore, that Killa Kani ka cannot be
regarded as an "estate" within the neaning of the Abolition
Act because the general register in which it 1is included
cannot be said to have been validly prepared and nmmintained
under the law for the tine being in force.

Section 4 of the Bengal Land Registration Act, 1876,
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directs the Collector of every district to prepare and keep
up the four kinds of registers therein nentioned. Section 7
lays down that in Part | of the general register of revenue-
paying lands should be entered the nane of every estate
which is borne on the revenue-roll of the district and
certain other particulars relating to every such estate as
therein specified. Therefore, if the name of Killa Kanika
was borne on the revenue-roll of the district, the Collector
woul d be bound to enter the same in Part | of the genera

register prepared and kept up by him under section 4.
Section 20 of the Act provides that until the registers by
that Act directed to be prepared were so prepared the
existing registers then kept up in the office of every
Col I ector should be deened to be the registers kept up under
the Bengal Land Registration Act, 1876. Prior to 1876, |and
regi sters used to be maintai ned under the Bengal Regul ation
XLVI T of 1793 as amended by Bengal Regulation VII of 1800.
Existing registers nmentioned in section 20 of the Benga

Land Regi stration Act, 1876, clearly refer to registers kept
under those Regulations and the | earned

80

Attorney- General contends that section 20 gives a statutory
validity to the registers kept under those Regul ations. M.
P. R Das appearing for the appellant  submts that his
argunents apply with equal force to the regi sters kept under
the old Regulations referred to above. ~According to him if
the Collector entered I|ands which were not "estate" as
defined in the old Regulations, he did not exercise his
statutory powers and the entry made by himwas a nullity and
if any of the existing registers was void  as regards a
particular entry, then that entry did not exist and could
not be transferred to the newregister and if it was
transferred, such transfer was a nullity and ‘the new
regi ster, qua that entry, was void and could not be said to
have been prepared and nai ntained under |aw.

W are unable to accept the line of reasoning devel oped by
M. P. R Das. To accede to his contention would be to add
words to section 2(g) of the Abolition Act so as to make it
applicable to | ands which were "validly" included under one
entry in any of the general registers  "properly"  prepared
and rmaintained under the law for the time being in force,
that is to say, the Bengal Land Registration Act 1876. This
the court has no power to do. |If section 2(g) defined
"estate" as including lands nentioned in the schedule tothe
Act, then whatever was included in the schedul e woul d be an
"estate" wi t hin the nmeaning of the Abolition Act ,
i rrespective of whether such | and was or was not an "estate"
within the neaning of any other Act. The sane reasoning
applies when the definition includes |ands entered in the
general registers prepared and mai ntai ned under the Benga
Land Registration Act, 1876. Here the reference to the
regi ster prepared or kept under the law for the time | being
in force was neant only to identify the particular register
in which the particular |and was included under one entry.
Suppose that a )register prepared and maintai ned under the
Bengal Land Registration Act, 1876, included |ands which
were "estates" within the nmeaning of the Land Registration
Act and al so | ands which were not
81
"estates” within the meaning of that Act. ’ Suppose further
that the Orissa Legislature by the Abolition Act intended to
include all these |ands, properly or inproperly included in
the register, what |anguage would they then have used?
Preci sely the | anguage they have used in section 2(g) of the
Abolition Act, nanely, that an "estate" means any |and
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included in the general registers prepared and nmaintained
under the law for the tinme being in force. In other words,
the definition covers |ands which are factually included in
the particular register referred to. Wet her they are
"estates" within the meaning of the Bengal Land Registration
Act, 1876, and whether they were validly or properly entered
according to the provisions of that Act., appears to us to
be wholly irrelevant for the purpose of construing section 3

(g) of the Abolition Act. In our opinion, the contention of
the State of Orissa on this point nmust be accepted.
Re. (b): -M. P. R Das appearing for the appellant

objects to the plea of estoppel being raised, because it has
not been included in the Statenent of Case filed in the
present appeal by the respondent. Oder XVIII of the Rules
of this Court deals with the |lodging of cases. Under Rule
no party to an appeal is entitled to be heard by the court
unless he has previously |odged his case in the appeal
Rul e 3 lays down how the case is to be prepared and what its
contents /'should be. Oder XIX, Rule 4 provides that the
appel | ant'_shall not, w thout the | eave of the Court, rely at
the hearing on any grounds not specified in-the Statenent of
Case filed by him The Privy Council Practice founded on
Sheo Singh Rai v. Missunut Dakho and Moorari Lall (1) and set
forth in Bentwich 3rd edition Ruling 63 at page 181 is to
the sane effect. /There is no rule inposing corresponding
disability on the respondent. Further even with regard to
the appellant the Court nay, in appropriate cases, give him
leave to raise a ground not specified in the Statenent of
Case. In the present case thereis no question of surprise,
for the plea of estoppel was pointedly raised and made the
subj ect matter of an

(1) [1878] L.R 5 1.A 87.

11
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i ssue before the H gh Court and was el aborately dealt wth
by the H gh Court in its Judgnent under appeal. In the

ci rcunst ances we do not consider it proper to shut out this
pl ea of estoppel

The plea of estoppel is sought to be founded on the
conprom se decree, Ex. 'O passed by the Patna Hi gh Court
on 2nd May, 1945, in F. A No. 15 of 1941. The -conpromse
decree is wutilised in the first place as creating an
estoppel by judgnent. 1In In re. South Anerican and Mexican
Conpany, Ex parte Bank of England(1), it has been held that
a judgrment by consent or default is as effective an estoppe
between the parties as a judgnment whereby the court
exercises its mnd oil a contested case. Uphol ding the
judgnment of Vaughan WIllians, J., Lord Herschell said at
page 50: -

"The truth is, a judgnent by consent is intended to put a
stop to litigation between the parties just as much-as is a
j udgment which results fromthe decision of the Court | after
the mtter has been fought out to the end. And | think it
woul d be very m schievous if one were not to give a fair and
reasonable interpretation to such judgnents, and were to
allow questions that were really involved in the action to
be fought over again in a subsequent action".

To the like effect are the followi ng observations of the
Judicial Committee in Kinch v. Walcott and others(2):-

"First of all their Lordships are clear that in relation
to this plea of estoppel it is of no advantage to the
appellant that the order in the libel action which is said
to raise it was a consent order. For such a purpose an
order by consent, not discharged by rmutual agreenment, and
remai ning unreduced, is as effective as an order of the
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Court nmde otherw se than by consent and not discharged on

appeal ".
The sane principle has been foll owed by the H gh Courts in
India in a nunmber of reported deci sions. Ref erence need

only be made to the case of Secretary of State, for India in
Council v. Ateendranath Das(3),

(1) L.R [1895] 1 Ch. 37. (2) L.R 1929 A C 482, 493.

(3) [1935] I.L R 63 Cal. 550, 558.

83

Bhai shanker Nanabhai and others v. Morarji Keshavji and
Co. (1) and Raja Kumara Venkata Perumal Raja Bahadur, M nor
by guardian M. W A \Varadachariar v. Thatha Ramasany
Chetty and others (2). [In the Calcutta case after referring
to the English decisions. the Hgh Court observed as
foll ows: -

"On this authority it becomes absolutely clear that the
consent order is as effective as an order passed on contest,
not only with reference to the conclusions arrived at in the
previous 'suit” but-also with regard to every step in the
process . ‘of ~ reasoning on which the said conclusion is
founded. \When we say "every step in-the reasoning" we nean
the findings on the essential facts on which the judgnent or
the wultimate conclusion was founded. 1In other words the
finding which it was necessary to arrive at for the purpose
of sustaining the judgnent in the particular case wll
operate as estoppel by judgnment".

The correctness of these principles laid dow in these
decisions is not disputed by M. P R Das. Proceedi ng on
the basis that there is such aprinciple of ‘estoppel by
judgrment, he contends that “the test laid down in the
decisions referred to above is whether the judgment in the
previ ous case could have been passed wi t hout t he
determ nation of the question which was put in issue in the
subsequent case, where the pl ea of ‘estoppel by the previous
judgnent is raised. This |leads us to a consideration of the
facts, which are material to this question

On the 4th February, 1936, the predecessor-in-title of the
plaintiff brought a suit (O S. No. 7 of 1936) in the / Court
of the Subordi nate Judge of Cuttack agai nst the Secretary of
State for India in Council, praying for a declaration that
the plaintiff bad a good and indefeasible title to the beds
of certain rivers, by expressed or inplied grant from the
East India Conpany, alternatively for a declaration that the
plaintiff had acquired an indefeasible right and title to
the beds of the said rivers by prescription or adverse
possessi on and for permanent injunction agai nst t he
def endant restraining himfrominterfering with the
(1) [1911] I.L.R 36 Bom 283,

(2) [1911] I.L.R 35 Mad. 75.
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rights of the plaintiff in the beds of the said rivers and
the churs forned on them The suit was founded on, ‘anongst
others, the followi ng allegations. |In paragraphs 3 to 6 of
the plaint were pleaded that the plaintiff’s ancestors  were
the rulers of Killa Kanika owing allegiance to the Hindu
Gaj apati Kings of Oissa and were absolute owners of al
lands and waters within the anbit of their territories
including the two rivers therein nentioned and that after
the fall of the Hi ndu kingdomin Orissa, and during the
Af ghan, Mghal and Mahrat ha occupation of Orissa, the Rulers
of Killa Kanika, the ancestors of the plaintiff continued to
be the absolute owners of the Killa including the said
rivers. |In paragraph 7 of the plaint reference was nade to
the Engagenent and Kaool nama of 1803, whereby the Raja was
said to have been confirmed in his Rajgee or proprietorship
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of the entire Killa and it was submtted that the said grant
was intended to and did, in fact, confirmhis title, to the
said rivers. In paragraph 9 of the plaint, it was
acknow edged that subsequently the status of the rulers of
Killa Kani ka was gradually reduced to that of a Zam ndar and
that. they were divested of all adm nistrative powers, but
it was clainmed that nevertheless, their proprietary rights
in the Killa consisting of land and water including the
di sputed rivers remained intact and that the tribute which
had been fixed by the engagerment of 1803 remained so in
perpetuity as Peshkush payable by the proprietors. In
paragraph 33 it was stated that having regard to the fact
that prior to the British conquest of Orissa, the plaintiffs
predecessors-in-title had been independent rulers of Killa
Kani ka and as such had valid title to the said rivers within
their territory and that after the British conquest the East
I ndi a Conpany confirmed the title of the then Raja of Kanika
to whatever had been in the possession of the said Raja
prior to the said conquest and naintained himin possession
thereof, " the plaintiff clainmed good and valid title to the
beds of the said rivers by an express or inplied grant by
the said East India Conmpany. A claimof title to the beds
of the said
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rivers by prescription and adverse possession was also
pl eaded by way of alternative plea. The witten statenent
of the Secretary of State was filed on the 29th May, 1936,
traversing the allegations in the plaint. |In paragraph 7 it
was definitely pleaded that the Raja, with whom engagenent
had been entered into in 1803, was deposed for miisrule and
his status was reduced to that of a Zam ndar as a puni shnent
and that it was as an act of nercy that he was allowed to
retain the estate without an enhancement of his Peshkush.
It was submitted that in view of the treatment of the estate
during the past 100 years, it was idle for the plaintiff to
suggest that he retained the rights conparable to those of a
Ruling Chief. Reading the pleadings and the issues raised
in the case fairly and as a whole,it appears quite /clear
that although the Engagenent and Kaool nama of 1803 was
referred to as a grant, express or inmplied, from the East
I ndi a Conpany, the plaintiff was, in substance, founding his
claim on his antecedent title as the Ruling Chief of Killa
Kani ka which, according to him bad been confirmed by the
Engagenent and Kaool nama of 1803, which were, therefore,
construed as a grant, express or inplied,~ from the East
India Conpany. That the real issue on which the suit was
fought out in the trial court was whether the plaintiff was
an i ndependent Ruling Chief and as such entitled to the beds
of the rivers passing through his territory or was a / nmere
Zem ndar and as such having no such right is apparent/ from
the following passage in the judgnent of the Subordinate
Judge- -

"It is, therefore, too | ate now to suggest that the status
of the plaintiff in relationto his Killa is sonething
hi gher than or superior to that of a holder of an estate.
In my view, it is of no consequence, as respects the point
now under consideration whether the estate is a pernanently
settled estate or it is a tenporarily settled estate. The
guestion is whether the plaintiff is the holder of an estate
or it is that he owns a State. But as | have just pointed
out, a private individual cannot own a State in the sense a
sovereign authority owns the same".
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After referring to the Regulations of 1805 and 1806, the
| ear ned Subordi nate Judge proceeded to say:
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"Thus it is apparent that with the advent of the British
the question of status of the plaintiff was never left in
any degree of uncertainty. Al these various Regulations
taken together will go to establish in an unm stakable term
that the plaintiff’s status in his relation to his Killa,
was recognised fromthe tinme of the advent of the British in
Oissa as that of a Zam ndar, i.e., a bolder of an estate.
That being so, inrelation to these rivers, or to their
beds, the plaintiff's position shall be nothing nore than or
superior to that of a riparian owner".

Again referring to the Engagement and Kaool nama of 1803
the | earned Subordi nate Judge stated as foll ows: -

"Now t aki ng these two docunents together, it is difficult
toread in themthat any grant was nade either expressly or
inmpliedly by the sovereign authority in favour of the hol der
of the Killa. The main provisions are that the revenue was
fixed for ever, and that the holder was asked to be loyal to
the Conpany’s Government. Thus initially, | have been
unabl e to associ ate any idea of grant as to be flowing from
these engagenents. Al that can be said, and perhaps the
earned counsel for the plaintiff maintains to that effect,
is that what rights the holder of the Killa had, in
ref erence to the Killa, were fully and wthout any
[imtation or restriction, recognised. "It is, therefore,
that the question will now be set at large for a discussion
as to what rights the proprietor of the Killa had at the
ti me when these engagenents were nade™.

It is needless to extract further passages from the
j udgrent . In the result the l1earned Subordinate Judge
answered the issues against the plaintiff and dism ssed the
suit. The plaintiff appealed to the Patna H gh  Court. A
conpromise was arrived at between the parties, which was
filed in court and the appeal was di sposed of in accordance
with the terns of the conpronise petition. The principa
ternms of the conpronise petition were as follows: -
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"1. That it shall be declared that the Crown and /for the
matter of that, the Province of Oissa, the defendant has
the title to the disputed river beds, as described in the
schedul e of the plaint, and the pl aintiff-appellant
acknow edges the sane.

2.That the plaintiff-appellant, that is the Proprietor of
the Kani ka Estate is the rightful owner of the fisheries of
the said rivers and the defendant has not nor wll have -any
obj ection to his unobstructed exclusive pernmanent enjoymnent
of the fishery rights in the said rivers at any tine
what soever. The respondents shall not claim nor t he
appel l ant shall be liable to any assessnent on that ground,
other than what is payable in respect of the permanently
settled estate of Killa.

3. That subject to such rights as the Crown or “in other
words, the Province of Orissa has in the beds of the  rivers
aforesaid and in the channel of waters flow ng thereon, the
Proprietor of Kanika Estate that is the plaintiff-appellant
will have his rights to the ferries over the said rivers
whi ch he has been so far enjoying and except when such ferry
rights interfere with the Ctowmn’s right in the bed of the
rivers and sinmilar rights in the waters on the channel of
the rivers for the purpose of navigation and things of the
kind, the Province of Orissa will not interfere with nor
raise any objection to the plaintiff’s enjoynment of such
rights or ferry through the length and breadth of the
aforesaid rivers.

4. That such Chars, islands or other accretions formed in

the said rivers as have been shown in the GCivil Cour t
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Conmi ssioner’s nmap prepared in this suit and now formng a
part of the court’s record shall be deemed as part and
parcel of the pernanently settled estate of Kanika and the

defendant will not be entitled to any further assessment in
respect thereof.
5.That all future riparian accretions or Chars formed

adjoining the banks of the rivers in dispute shall also be
al ways deenmed to be part and parcel of the said permanently
settled Zam ndary of Kani ka and shall be so possessed by him
wi thout any further paynent on assessment of |and revenue
over and
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above the | and revenue that has been permanently fixed.

6. That all other islands or Chars that my be forned
subsequent hereto in the mdst of the river being cut off
fromthe banks thereof by waters that are tidal, unfordable
and navigable in all seasons of-the year shall belong to the
defendant = and the plaintiff or  his successor-in-interest
will have a right to possess and take settlenent of the sane
from the defendant and the latter will have the right to
| evy assessnent of |and revenue thereon according to the
principles and provisions of l'aw as laid down in Regulation
Il of 1819 and this assessnment will be of force from the
time when the islands or Chars will appear and be capabl e of
enjoynment irrespective of the fact whether estate holder
does really enjoy it jor not’ .

The declaration of the title of the State to the disputed
river beds was a clear acknow edgnent by the plaintiff of
the State’'s sovereign rights, which necessarily negatived
the sovereign rights which heasserted and clained for
hi nsel f. The declaration that the plaintiff, as the
proprietor of the Kanika estate, was the' rightful owner of
fisheries in the said rivers and that the  defendant. would
not claimany assessnent on that ground was nothing but a
recognition of the plaintiff’' s title as the holder of a
permanently settled estate. The same observations apply to
clause (3) whereby the plaintiff was declared to have the
ferry rights over the said rivers, which were expressly nade
subject to the rights of the State in the beds of the
rivers. The provision that all future riparian accretions
or Chars fornmed adjoining the banks of the rivers would
al ways be deened part of the permanently settled Zem ndari
of Kani ka and should be possessed by him w thout further
paynment of assessnent of |and revenue over and above the
land revenue that had been pernanently . fixed clearly
acknow edges that the plaintiff accepted the position that
he had no rights other than what he had as the holder of a
permanently settled estate liable to the paynment of |and
revenue, in contradistinction to
89
tribute fixed in perpetuity. The provisions of clause (6)
of the terns of settlement also point to the same
concl usi on.

M. P. R Das contends that the issue in the present case
is whether the land held by the plaintiff is an "estate"
within the neaning of the Bengal Land Registration Act,
1876, whereas the issue in the earlier case was whether the
plaintiff 's predecessors had title to the river beds by
express or inplied grant fromthe Crown. This does not
appear to us to be a fair reading of the pleadings as a
whole. The plaint in the earlier suit sumarised above and
the passages culled fromthe judgnment of the trial court
clearly indicate that the parties went to trial on the
definite and well understood issue that the plaintiff’s
claimto the river beds was founded on his anterior title as
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an independent Ruling Chief of Killa Kanika and that that
title had been confirned by the Engagenent and Kaool nanma of
1803, which were, in a | oose way, construed as a grant of
the river beds, express or inplied, by the East India
Conpany. What the parties understood by the issues on which
they went to trial is clearly illustrated by the passages
gquoted fromthe judgnment. The fact that the claim in the
earlier suit related only to a part of the land, nanely the
river beds, whereas the present case is that the entire |and
hel d by the plaintiff is not an "estate" makes no
difference, for the real issue between the parties in the
earlier suit was, as .it isin the present suit, only
concerning his status and the rights flowing therefrom. To
hold in this suit that the plaintiff is not the holder of an
estate subject to paynment of |and revenue for the discharge
of which a separate engagenment has been entered into, wll
be to permt the plaintiff to set up a sovereign status for
hi nsel f, ~which ~he actually did in the earlier case but
failed to establishin the trial court and which he, by the
conprom se, expressly abandoned in the appeal court. In our
j udgrment the conpromni se decree precludes the plaintiff from
re-asserting the title, which had been negatived by the
conprom se decree although it related only to his claimto a
part of the |ands, namely

12
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the beds of the rivers therein nmentioned.

The conpromni se decree is al so sought to be pleaded by the
State against the plaintiff as estoppel by representation.
It is said, that wevenif the conpromse had not the
i mpri mat ur of the court, it would, ~nevertheless, be
representation that the plaintiff’'s predecessor was the
Zem ndar of a permanently settled estate. The conprom se
consi sted of reciprocal concessions, those nade by one party
bei ng the consideration for those made by the other. It was
on the basis of the concession made by the plaintiff's
predecessor, nanely, that he was a Zem ndar of a pernanently
settled estate, that the State gave up the benefit of the
decree which had been passed in its favour by the tria
court and also the right to I|evy assessnent _on the
accretions of future Chars. One of the main considerations
for the conprom se ,was the clear adm ssion on the part  of
the plaintiff in that case that his status in respect of
Killa Kani ka was nothing nore than that of a proprietor of a
permanently settled estate liable to pay | and revenue. The
Hi gh Court decided the issue of estoppel against the State
on two considerations, nanmely, (1) that the status of the
owner of Killa Kanika was not directly and substantially in
issue in the earlier litigation and (2) that there was no
clear evidence led on the side of the State to establish
that the admission by the plaintiff in that case of his

status was the main consideration for the conpron se. We
are satisfied that the H gh Court was in error on both these
poi nt s. As already pointed out, the pleadings sunmarised

above and the passages in the judgnents quoted above clearly
indicate that the status of the plaintiff was the foundation
of his claimto the river beds and was consequently directly

and substantially in issuein that |Ilitigation and was
understood to be so by the -parties thenselves. On the
second ground the terns of the conprom se speak for
thenselves. It is quite clear that the concessions made by

one party were the consideration for those made by the ot her
party and, therefore, it was not necessary to adduce any
further evidence, assumi ng that any evi dence was
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adm ssi ble for the purpose. |n our judgnment, the finding of
the Hi gh Court on this issue was clearly erroneous.

Each of the conclusions we have arrived at on the first
two points is quite sufficient, by itself, to enable us to
di spose of this appeal and it is not necessary for us to
deal with or express any opinion on the other three points
canvassed before us. The result, therefore, is that this
appeal should be dismssed with costs and we or der
accordi ngly.




