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ACT:
Madhya Pradesh Land Revenue Code. 1959.

Section 50--Court sale of property--Mitation or der
passed by Tehsildar on the basis of sale certificate and
conprom se application-Collector issuing notice in suo notu
proceedings initiated after 17 years on the legality of the
mut ati on- - - - Subsequent |y setting asi de t he mut at i on
order--VWet her justified.

Town | nprovenent Trust Act. 1960.

Sections 68, 73--Acquisition proceedings and determ na-
tion of conpensation Party entitled to conpensation on the
basis of nutation order passed by Tehsildar--Collector suo
motu interfering after 17years--Validity of--Enhancenent of
conpensati on--Whet her justified.

HEADNOTE

The land in question was granted by the Ruler of erst-
while State of Ratlamin favour of ancestors of respondents
(Pitaliyas) for installation of a ginning factory. Ancestors
of appellants (Jhalanis) entered into a partnership with
Pitaliyas and started a ginning factory on a portion of the
said land. In the revenue records, in respect of the entire
 and the names of Jhalanis and Pitaliyas were entered.

According to the Jhalanis in execution of a decree
against Pitaliyas the above land was sold and Jhalanis
purchased the said land in an auction. On an application
noved by the Jhal anis, the Tehsildar passed an order nutat-
ing the names of Jhalanis in respect of the entire land. The
said nmutation was all owed on the basis of conmprom se between
the parties and on the basis of a sale certificate issued by
the Gvil Court.

The Town | nprovenent Trust started acquisition proceed-
ings for a housing scheme and acquired certain | ands includ-
ing the land in question. The Collector started suo notu
proceedi ngs, issued notice to the Jhalanis and set aside the
order of mutation passed by the Tehsildar. An appeal pre-
ferred by the Jhalanis before the Addi-
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tional Commi ssioner was dism ssed. The Board of Revenue
allowed the further appeal and held that pending mutation
proceedi ngs, there was conprom se between the parties,
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obj ections were withdrawn by the Pitaliyas and no appeal or
revision was filed against the nmutation order nor any suit
was filed challenging the order of the Tehsildar. The Pita-
liyas then filed a wit petition before the H gh Court,
whi ch was all owed and the order of the Board of Revenue was
set aside. Against the said judgnent of the H gh Court, the
Jhal ani s have preferred an appeal before this Court.

In the acquisition proceedings the Tribunal gave a
finding that Pitaliyas had no right to claim conpensation
and Jhalanis alone were entitled to the entire anount of
conpensation. The order of the Tribunal was challenged by
the parties by filing separate appeals before the High
Court. The High Court allowed the appeal filed by Pitaliyas
and held that they were entitled to claim conpensation in
equal proportion wth-Jhalanis; it disnissed the appea
filed on behalf of the Trust for reduci ng conpensation and
all owed the appeal filed by Jhalanis in part and increased
the rate of conmpensation from 65 paise per sq.ft to 75 paise
per sq.ft. Aggrieved agai nst the aforesaid judgnent of the
Hi gh Court in acquisition proceedings, the Jhalanis and the
Trust have filed the other two appeals before this Court.

Al'l owi ng the appeal s on the questions of validity of the
mutati on nade and entitlenent to receive conpensation, and
partly allow ng the appeal on the question whether enhance-
nment of conpensation was justified, this Court,

HELD: 1.1. There was a decree of a Cvil Court and in
execution of the same the properties were auctioned. Even if
there was any dispute as to whether any share of Pitaliyas
in the land was sold or not in the auction proceedings the
same does not survive after the conpromise between the
parties. In the order of the Tehsildar passed as back as
20t h February, 1953 the Jhal anis al one were recorded as ful
owners of the properties and they continued to remain in
possessi on. The Trust took possession from Jhal anis on 21st
March, 1968 in the |and acquisition proceedings. There is
nothing on record to show that Pitaliyas ever remained in
possession of the land in question after 20th February, 1953
till the tine they nade a claimof half share in the conpen-
sation before the Tribunal. [264 D, E]

1.2. The Collector had no justification at all to have
initiated the proceedings suo notu in 1970 after 17 years of
the order passed
259
by the Tehsildar. Even under the law of limtation no suit
for possession could have been maintained after 12 years by
Pitaliyas and they were not entitled to any share in the
amount of conpensation. There was al so no justification for
entering the nanmes of Pitaliyas in the revenue records. and
to set aside the order of the Tehsil dar dated 20th February,
1953, after 17 years. The Tehsildar was perfectly justified
in passing the order dated 20.2.1953 on the basis- of the
sale certificate, as well as conprom se application and the
statenment made before himon 16.10.1952. [264 F, {

2. One bigha is equivalent to 22500 sq. ft. and no
contention was rai sed before the Tri bunal that one bi gha was
equi valent to 21511 sqg. ft. prevalent in the erstwhile State
of Ratlam For the first time, this point was raised before
the Hi gh Court. This being a controversial question of fact
and the other side did not have the chance to l|ead any
evidence on this point, the High Court rightly negatived it
and held that the conpensation for one bigha of land would
be cal cul ated as equivalent to 22500 sq. ft. [265 A-(

3. The District Judge after consideriug |arge nunber of
docunentary evidence placed on record by both the parties
arrived at the conclusion based on good and valid reasons
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that the fair nmarket price of the acquired land on 22nd
August, 1964 was 65 paise per sq. ft. The H gh Court went
wong in increasing the rate from®65 paise to 75 paise
wi t hout any valid reasons whatsoever. In the circunstances,
enhancenent ordered by the H gh Court is set aside and the
conpensation determ ned by the District Judge at the rate of
65 paise per sq. ft. is maintained. [266 C E]

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 1345 of 1986.

From the Judgnent ‘and Order dated 29.8.1984 of the
Madhya Pradesh High Court ' in Msc. Petition No.613 of 1983.

Avadh Behari Rohtagi. S.K Ganmbhir, Vivek Ganbhir and
K. K. Mohan for the Appellants.

UR Lalit, S.S. Khanduja, Y.P. Dhingra, B.K Satija and
Surinder Karnai for the Respondents.
The Judgrment of the Court was delivered by
260

KASLIWAL, —J. In all the above appeals the parties are
the sanme and the controversies raised are intimately con-
nect ed and dependent on each other, hence all the cases are
di sposed of by one single order

Land neasuring 19 bi ghas was granted by the ruler of the
erstwhile State of Ratlamin favour of ancestors of respond-
ents Shantilal and Poonam Chand Pitaliyas (hereinafter
referred to as 'Pitaliyas’) for installation of a G nning
factory. Ancestors of Kantilal Jhalani and other appellants
(hereinafter referred to as 'Jhalanis’) entered into part-
nership with Pitaliyas and the partnershi p started a G nning
factory on a portion of the above 19 bighas of land. The
nanes of Jhalanis and Pitaliyas were recorded in the revenue
records in respect of the entire land. The above 19 bi ghas
of land had sone different survey numbers but subsequently
at the time of settlenment in Ratlamin the year 1956-57, the
nunbers were changed to survey nunbers 120 and 121. Survey
No. 120 conprised of 2 biswas and survey No. 121 of "18 bi ghas
and 18 biswas. According to the Jhalanis in execution of a
decree against Pitaliyas the above |'and was sol'd and” Jhal a-
nis purchased the said land in an auction. Thereafter, _an
application was noved by the Jhal anis on 13th  April, 1951
for nmutation of their nanes before the Tehsildar in respect
of the entire |lands bearing survey Nos. 120 and 121 | eaving
such portion of the land on which the G nniing factory was
standi ng. The Tehsildar vide his order dated 20th February,
1953 allowed the application and passed an order nutating
the nanmes of Jhalanis on the entire 19 bighas of l|and. The
said mutation was all owed on the basis of conprom se between
Pitaliyas and Jhalanis and also on the basis of a sale
certificate issued by the Cvil Court.

The Town | nprovenent Trust, Ratlam (hereinafter referred
to as ’'the Trust’) started acquisition proceedings for a
housi ng schenme under the provisions of the Town | nprovenent
Trust Act, 1960 (hereinafter referred to as "the Act’) -and
issued a notification on 28th August, 1964 under Sec.68 of
the Act. Survey Nos. 120 and 121 were shown in the notifica-
tion |l eaving out sone area of survey No.121. In the acquisi-
tion proceedings, the Trust obtained possession of the
acquired | and on 21st March, 1968.

The Collector started svonotu proceedi ngs under Sec.50
of the Madhya Pradesh Land Revenue Code, 1959 and issued a
notice on 17th Decenber, 1970 to the Jhalanis stating that
the nutation proceedings did not appear to be legal. It is
not necessary to state the details of other proceedings by
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which the Jhalanis went to the higher authorities as ulti-
mately the matter cane back to the Collector by remand. The
Jhal ani s contested the proceedi ngs before the Collector and
prayed for the cancellation of the
261

noti ce dated 15th February, 1972 which was issued afresh by
the Collector after the remand of the case to him The
Collector ultimately by an order dated 31st March, 1977 set
asi de the order of mutation passed by the Tehsil dar and gave
a direction that the Tehsildar, Ratlamw ||l again make the
same entry in the revenue records which was done previously
in respect of disputed land. It was further directed that
thereafter the Tehsildar will do proper investigation and
analyse all the concerned facts and events which had hap-
pened in the case and take steps for making the record wupto
date. Particularly he will see by which | ease and on what
conditions originally how much |l and was given for factory
purpose by the State and whether that |ease is effective or
| apsed. An appeal filed by the Jhalanis to the Additiona
Conmi ssioner was dism ssed by order dated 11th Decenber,
1981. The Jhalanis then filed an appeal before the Board of
Revenue. This appeal filed by the Jhalanis was allowed in
their favour by the Board of Revenue by order dated 26th
March, 1983. The Board inter alia held that pending nutation
proceedi ngs, there was conpronise between the parties,
obj ections were withdrawn by the Pitaliyas and no appeal or
revision was filed against the nmutation order nor any suit
was filed challenging the order of  the Tehsildar. The
Pitaliyas then filed a wit petition before the H gh Court
for setting aside the order of the Board off Revenue. The
H gh Court by order dated 29th August, 1984 allowed the Wit
Petition and set aside the order of the Board of Revenue and
restored the orders of the Additional Commi ssioner and the
Col l ector. Aggrieved against the aforesaid judgment of the
H gh Court, the Jhalanis have filed Gvil Appeal No. 1345 of
1986 by grant of Special |eave.

In the acquisition proceedi ngs the question of conpensa-
tion was deci ded by the Tribunal constituted under Sec. 73 of
the Act. The Tribunal by its order dated 30th Novenber, 1973
held that Pitaliyas had no right to clai mconmpensation and
the Jhalanis alone were entitled to the entire —amount of
conpensation. The Order of the Tribunal was chall enged by
Pitaliyas, for apportionnment of the anmpunt of conpensation,
al so by Jhalanis for increasing the anbunt of compensation
and by the trust for reducing the anpbunt of-conpensation by
filing separate appeals in the H gh Court. The H gh Court by
its order dated 29th July, 1984 allowed the appeal filed by
the Pitaliyas and held that they were entitled to claim
conpensation in equal proportion with Jhalanis.. The / Hi gh
Court dism ssed the appeal filed on behalf of the Trust. The
Hi gh Court allowed the appeal filed by Jhalanis in part and
increased the rate of conpensation fromO0.65 paisa per Sq.
Ft. 10 0.75 paisa per Sg. Ft. Aggrieved against the afore-
sai d judgnent of the High Court in acquisition proceedings,
the Jhalanis have filed Cvil Appeal No. 1346 of 1986 and
the Trust has flied appeal No.3426 of 1987 by grant of
speci al | eave.

262

We have heard | earned counsel for the parties and have
thoroughly perused the record.

The Iand in question was given by the Ruler of erstwhile
State of Ratlamfor establishing a Cotton G nning factory at
Ratl am The deed of partnership between the Pitaliyas and
Jhal anis has not been produced on the record of this case
but the admtted position is that the Janl abandi entries in
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the revenue records of the year 1921-22 show tllat survey
Nos. 1326 to 1336, 1337/2 and 1340 to 1342 (subsequently
changed to Survey Nos. 120 and 121), stood in the nane of
Keshrimal Vardhman Pitaliya and Keshrimalji Dhanrajji Jhal a-
ni in equal shares. Keshrimal Vardhman Pitaliya proprietor
of firm Vardhman Keshrimal died sonetime prior to 1932 and
he | eft behind two sons Sagarmal and Vi nayakrao Pitaliya who
becarme the proprietors of H ndu Undivided Famly firm Vard-
human Keshrinal. Sagarnmal and Vi nayakrao Pitaliyas did not
apply for the mutation of their names in the revenue re-
cords, after the death of their father Keshrimal Pitaliya.
Keshrimal Dhanraj Jhalani had to recover sone anount from
the firm Vardhman Keshrinal and he filed a civil suit for
the recovery of the npbney agai nst Sagarnmal and Vi nayakrao
Pitaliyas. A degree was passed in favour of Keshrimal Dhan-
raj Jhalani and they filed an application for execution of
the decree. In the execution case No. 161/42 the right,
title and interest of Pitaliyas in the Gnning Factory were
sold in ‘auction for Rs.6541 and which was purchased by
Keshrimal' Dhanraj Jhalani on 2nd Novenber, 1946. A sale
certificate was also issued in favour of Keshrinmal Dhanr aj
Jhal ani by the Gvil Court Ratlamon 3rd Cctober, 1950. On
the basis of this sale certificate Keshrimal Dhanraj Jhal ani
applied for mutation inthe revenue records on 3rd April
1951 before the Tehsildar, Ratlam Al ongwi th the application
Keshrimal Jhalani filed a copy of the sale certificate and a
certified copy of the Janmabandi of the land of Samwar vyear
20,35 (1948-49 A.D). During the pendency of ‘this mutation
application Vinayakrao Pitaliya died leaving no heirs.
Sagarmal who was Karta of theJoint Hndu Famly filed
objections to the nmutation application on 17th March. 1952.
It is inportant to note that in these -objections Saganna
clearly raised the ground that in the auction proceedings
only novable property of the factory was sold and as such
Keshrimal Dhanraj Jhalani had no right to clamnutati on of
the entire agricultural land in his favour. Thereafter an
agreenment took place between Sagarnal Pitaliya and Keshrima
Dhanraj Jhalani on 16th Cctober. 1952. This agreenment’ nmade
inwiting was filed before the Tehsildar in which Sagarnm
Pitaliya agreed to with draw his objections for the nutation
of his share in 19 bighas of land. in favour of Shri Keshri-
mal Dhanraj Jhalani in lieu of Shri Keshrinmal Dhanraj Jhal a-
ni  having agreed not to recover Rs.4941. being the bal ance
amount of decree passed in suit No.2 of 1932 against Pita-
liyas. Apart fromthe

263

af oresaid comprom se application the statenent of Sagarnma
Pitaliya was al so recorded on 16th COctober, 1952 itself. and
Sagarmal clearly nmade a statenent that he was w thdraw ng
his objections as regards nmutation in respect of his /'share
in the land of 19 bighas and that he had no objection to the
nmutation of Shri Keshrimal Dhanraj Jahalani’s nane in re-
spect of the land in dispute. Thereafter, the Teshsildar
rejected the objections filed by Sagarmal and passed an
order on 20th February, 1953 granting nutations in the nane
of Shri Keshrimal Dhanraj Jhalani. After this order of
nmutation passed by the Tehsildar on 20th February, 1953
Sagaramal or any other nenber of the family of Pitaliyas did
not take any steps for challenging the aforesaid order of
the Tehsildar. It is further proved on record that thereaf-
ter nanmes of Jhalanis alone was continued in the revenue
records in respect of the entire 19 bighas of |land. The |and
acqui sition proceedi ngs then comrenced in the year 1964 and
possession over the land was taken by the Trust on 21st
March, 1968 from Jhalanis. The Collector took suo notu
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proceedi ngs in 1970 and passed an order on 31st March, 1977
setting aside the order of the Tehsildar. In the above set
of circunstances Pitaliyas canme forward and clained half
share in the conpensation amount in land acquicition pro-
ceedings before the Tribunal. The Tribunal rejected the
claim of the Pitaliyas but Hi gh Court by order dated 29th
August, 1984 granted half share in favour of Pitaliyas taking
the view that they were persons interested under the Town
| mprovenent Trust Act. On the sane day by a separate judg-
ment the High Court set aside the order of Board of Revenue
and mai ntai ned the order of the Additional Commi ssioner and
the Coll ector passed in nutation proceedings.

After going through the entire record ,’red hearing the
argunents at length, we are clearly of the view that the
Hi gh Court went wongin passing the inmpugned orders. As
already nentioned above fromthe year 1922 onwards the
entries in the Revenue records in respect of 19 bighas of
land was made in favour of Jhalanis and Pitaliyas both in
equal share. Jhal ani's had a decree against Pitaliyas and in
execution of said decree share of Pitaliyas was auctioned
and was purchased by Jhalanis for a'sumof Rs. 6541. Sale
certificate was also issued in favour of Jhal anis. According
to Jhalanis the half share of Pitaliyas in the | and was al so
sold and on that basis an application was filed before the
Tehsildar for ranration of the entire land.in their favour
According to Sagarnal Pitaliya who was also Karta of Joint
H ndu Famly, no such |and was sold in-auction. 11 may be
noted that the bid in auction was for an anpunt of Rs.6541
but it did not satisfy the entire decretal amount and the
bal ance of Rs. 4941 still ~remained due agai nst the
Pitaliyas--Judgnent debtors. In view of these circunstances
a conprom se took place between the parties  according to
whi ch Sagarnmal agreed to wi thdraw hi s objections in consid-
eration of
264
satisfaction of the aforesaid amunt of Rs.4941 outstanding
against him On 16th Cctober, 1952 the conpronise /applica-
tion was filed in witing and statenent of Sagarmal. was
also recorded in which he clearly agreed that he wll not
claimany right in the [and and w thdraw his objections and
the ampunt of Rs.4941 was taken as satisfied and Jhal anis
agreed not to recover the aforesaid anmount of Rs.4941. It is
an admtted position that the order passed by the Tehsildar
on 20th February, 1953 rejecting the objections of ~ Sagarnal
Pitaliya and nutating the name of Jhalanis for the entire
| and, was not chall enged and the same becane fi nal

M.U R Lalit, Ilearned Sr. Advocate appearing on behalf
of Pitaliyas did not argue, that the conprom se | application
filed on 16th Cctober, 1952 and the statement recorded on
the sanme day were forged or not genuine. The only subnission
nmade by M. Lalit was that any order passed in_ - nutation
proceedi ngs cannot confer any legal title in favour of
Jhal anis nor such order can divest the ownership rights of
Pitaliyas in the agricultural land. W do not find any force
in this subnmission. Admttedly, there was a decree of a
Cvil Court and in execution of the sane the properties were
auctioned. Even if there was any dispute as to whether any
share of Pitaliyas in the |land was sold or not in the auc-
tion proceedings, the same was settled at rest by making a
conprom se between the parties. Not only that after the
order of the Tehsildar passed as back as 20th February, 1953
the Jhalanis alone were recorded as full owners of the
properties and also continued to remain in possession. It is
al so proved that the Trust took possession from Jhalanis on
21st March, 1968 in the land acquisition proceedings. It is
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no where proved on record that the Pitaliyas ever renmained
in possession of the land in question after 20th February,
1953 till the time they made a claimof half share in the
conpensation before the Tribunal. The Collector in our Vview
had no justification at all to have initiated such proceed-
ings suo notu in 1970 after 17 years of the order passed by
the Tehsildar. Even under the law of limtation no suit for
possession could have been mmintained after 12 vyears by
Pitaliyas and they were not entitled to any share in the
amount of conpensation. There was al so no Justification for
entering the nanmes of pitaliyas in the revenue records and
to set aside the order of the Tehsildar dated 20th Febru-
ary, 1953 after 17 years, ‘As already nentioned above, Tehsil -
dar was perfectly justified in passing the order dated
20.2.1953 on the basis of the sale certificate, as well as
conprom se application and the statement of Sagarmal marie
bef ore himon 16.10. 52.

Now, "we shall deal with Cvil Appeal No.3426 of 1987
filed by the Trust. It was argued on behalf of the appel-
| ant-Trust ~that in the erstwhile State of Ratlam one bigha
was equi valent-to 21511 Sg. Ft. as per Jantri
265
Ml an Bigha Va Ekad prepared in 1911 and the |ower courts
wongly calculated the area acquired by treating one bigha
equi valent to 22500 Sq. Ft. as now prevalent according to
the prescribed standards. We do not find any force in the
abvoe contention.. No such argunment was raised before the
Tribunal and it was raised for the first time before the
Hi gh Court. The High Court rejected the aforesaid argunent
on the ground that admittedly at present ~one bigha was
equivalent to 22500 Sg. Ft. and no contention  was raised
before the Tribunal that one bigha was equivalent to 21511
Sqg. Ft. prevalent in the erstwhile State of Ratlam This
being a controvercial question of fact and the other side
havi ng gi ven no chance to | ead any evidence on this point it
was difficult to rely on the Jantri M| an Bigha Va Ekad. The
Hi gh Court thus held that the conpensation for one Bigha of
and would be cal culated as equivalent to 22500 Sg. Ft. W
do not find any error in the aforesaid view taken by the
H gh Court.

It was next contended on behalf of the Trust ~that the
Tri bunal had awarded conpensation at the rate of 0.65 paisa
per Sq. Ft. and there was no ground or justification for the
Hi gh Court to have increased the sane at the rate of 0.75
pai sa per sq. Ft. There is sonme force in the above conten-
tion raised on behalf of the Trust. The Hi gh Court ~in in-
creasing the rate of conmpensation to 0.75 paise per Sq. Ft.
has given no reason. The High Court in this regard observed
as under:

"Thus, after going through the oral as well as
documentary evidence and material placed on
record and after beatifing the | earned counse
for the Trust as al so appellant No. 1 and al so
after going through the case law cited, the
guestion arises at what rate conpensation
shoul d be paid for the |Iand which is conpul so-
rily acquired. It cannot be disputed that
either party No. 1 nor party No.2 was making
any use of the land at the time of acquisi-
tion. On the contrary it was being treated as
a waste and fallow | and having no inportance.
There is no satisfactory evidence placed on
record to prove that in fact the Iland was
bei ng used as an agricultural land from which
certain income was derived. It appears this
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land gained inportance only when the trust
proposed to acquire the sane.

Therefore, though the principles enunciated in
the various authorities cited and referred to
above are not disputed, we are of opinion that
considering the facts and circunstances of the
case it would be just, proper and reasonable
to award conpensation for the land at the rate
of 0.75 p. per square feet and not nore be-
cause the price fetched for the devel oped
lands also the price fetched for the snal
pl ots of |and cannot be taken

266

into consideration for purposes of conparision
in respect of such big lands. After all for a
devel oped pl ot of |and the cost of devel oprment
has al so to be taken into consideration which
cannot be said to be quite meagre, Besides,
admttedly there is a bignala in the land in
guestion, that there was no direct independent
road to approach this land and that even the
factory was al so not working for several years
before the acquisition. Al these facts indi-
cate that the potential value of the land even
as a ' building site was not so high."

Learned Distt. Judge after considering |arge nunber of
docunentary evidence placed on record by both the parties
arrived to the conclusion that the fair market price of the
acquired Iland on 22nd August, 1964 was 0.65 p. per Sq. Ft.
The finding recorded by the Distt. Judge in this regard was
based on adequate naterial placed on record and supported by
good reasons. In our viewthe H gh Court went wong in
increasing the rate fromO0.65p. to 0.75p. without any valid
reasons whatsoever. As a result of the  findings recorded
above, the appeal Nos. 1345 and 1346 of 1986 filed by Kanti -
lal & Ors. are allowed. The appellants therein would al one
be entitled to claimthe entire anpbunt of conpensation. The
orders of the Hi gh Court, Addl. Commi ssioner and Col | ector
in the mtter of mutation proceedings are set aside and that
of the Board of Revenue is upheld. The appeal No.3426 of
1987 filed by the Trust is allowed in part. The market value
determ ned by the High Court at the rate of 0.75p. per ~ Sq.
Ft. is set aside and the rate determned by the District
Judge at 0.65p. per Sg. Ft. is nmaintained. In the facts -and
circunstances of the case, there would be no order _as to
costs.

G N Appeal s
al | owed.
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