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Industrial Dispute-lllegal strike foll owed by | ock-out-
Lock-out not lifted despite the workers  conciliatory

atitude-Paynment of half wages during strike period-If
r easonabl e.

Constitution of India 1950-Article 136-Wen the Court
woul d interfere.

HEADNOTE:

Even when a bonus dispute ‘was pending adjudication
before the Industrial Tribunal, the worknmen of the appellant
resorted to rude tactics to press their earlier charter of
demands, which took the turn of an illegal and disorderly
strike. The nmanagenment declared a lockout. On the day
follow ng the declaration of |ockout, the worknmen requested
the management to |ift the |lockout proferring peaceful
resunption of work and asking for an interimrelief on their
econoni ¢ denands. The nmnagenent did not agreeto lift the
| ockout. Eventually however, The |ockout was lifted and the
strike called off. On the question of wages during the
strike period, the Industrial Tribunal, apportioning fault
to both the parties directed that the managenent. shoul d pay
hal f the wages to the enpl oyees during the strike period.

Di sm ssing the appeal
N

HELD: (1) There is much to be said in favour of the
view of the Tribunal that the blameworthiness may be equally

apportioned between the parties. Were the strike is illega
and sequel of a |ockout legal, the Court has to viewthe
whol e course of devel opnments and not stop with exam ning the
initial legitinmcy. If one side or ot her behaves
unreasonably or the overall interests of good industria
rel ati ons warrant the Tribunal rmaking such directions
regarding strike period wage as will neet wth justice,

fairplay and pragmatic wisdom there is no error in doing
so. The power of the Tribunal is flexible. [236 F;, 233 D E]
India Marine Service, [1963] SCR 575, foll owed.
In the instant case there was a pending industria
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di spute when the Unions sprang a strike notice. The strike
being illegal, the lockout that foll owed, be cane a | egal
def ensi ve neasure. But the managenent could not behave
unreasonably nerely because the |ockout was born lawfully.
If. by subsequent conduct, the Unions had shown readi ness to
resume work peacefully, the refusal to restart the industry
was not right and the initial legitimcy of the | ockout | ost
its virtue by this bl eni shed sequel. [232 GH

(2) In an appeal under Article 136 of the Constitution
this Court would interfere with the Award under challenge
only if extraordinary flaws or grave injustice our other
recogni sed grounds are nmade out. [231 E-F]

Bengal Chem cal. [1959] Suppl. 2 SCR 136, 141; and
Associ at ed Cenent Conpanies Ltd. AIR 1972 SC 1552. 1554,
fol | owed.

In the instant case the direction of the Tribunal that
the Conpany should pay tiffin allowance at the rate of 50
pai se on working days to the enpl oyees in the staff canteen
and that /'the nmenbers of the subordinate staff should be sup
plied with warm coats did not call for interference

JUDGVENT:

ClVIL APPELLATE JURI SDICTION. G vil Appeal No. 232 of
1970.

Appeal by special |eave fromthe Award dated the 2-9-
1969 of the 5th Industrial Tribunal, Wst Bengal, in Case
No. 321 of 1967 published in the Calcutta Gazette dated the
16- 10- 1969
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S. Chaudhury and D. N. Gupta for the Appellant.

Kapi | Sibbal for the Respondents:

The Judgrment of the Court was delivered by "

KRISHNA I YER, J. There'is a tragic touch in processua
protraction as this little lis Jlasting a whole decade
pathetically illustrates. Such lingering |egal nmachinery is

by-passed by both sides in practice largely because, by
sheer slow notion, it denies relief when needed and drives
parties to seek remedies by direct —action-—or politica
intervention. What elegant alibi can there be for the
routine charter of demands put forward in the mddle of
1966, ripening into an industrial reference in Novenber 1966
after a flare-up of illegal strike and failure of
conciliation, taking around 3 vyears for rendering a short
award and a little over five years for reviewing it in this
Court? Law makers whose vocal concern for industrial peace
and constitutional promses for the working class is being
put to the test by failure in the field will, we hope, alert
thensel ves. Labour litigation can be a course or dread where
one side is weak, as here, and has not been able to hire
| egal services but has been nmade good by am cus curiae, and
some other side, regardless of cost, is anxious to settle
some principle, as counsel for the appellant inpressed on
us. W now nove into the area of facts which wears a jura
appar el

The narrative of necessary facts starts naturally with
a bonus dispute in the Statesman Ltd (a newspaper wth
editions published in Calcutta and Del hi) which was referred
to adjudication in Septenber 1966 and was, admttedly,
pending at a time when the Calcutta workers reportedly
resorted to rude tactics to press an earlier charter of
denmands presented to-the nmanagenent. On Septenber 20, 1966,
events reached a crescendo of illegal and disorderly strike
at mdday wth a reprisal of |ock-out at m d-night so soon
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as the admnistrative officer, wth police assistance,
gained his freedom Even in hunane affairs a storm is
followed by a calm may be. For, the two Unions, sobered,
perhaps by this sudden action of the managenent wote the
very next day (21st Septenber) to the enployer requesting
for lifting the |ock-out, proferring peaceful resunption of
work and requiring at least an interim relief on the
"econonmi ¢’ denands. The letter speaks for itself and may be
read presently. The enployer was not ready to accept this
assurance. The |ock-out dragged on, despite the seem ng
of fer of the olive branch by Labour

M strust on both sides is inevitable when estrangenent
vitiates a relations and |anguage i s suspect when bitterness
is the rule of interpretation. Right or wong, the
managenment took the viewthat the offer of good behavi or by
the workers was conditional and not convincing, so that the
| ock-out was not - lifted for- several days. The deputy
Conmi ssi oner of ~Labour, who had interceded to conciliate,
had unavai'lingly requested the Managenent to lift the | ock-
out and had found Labour insisting on some interim
"economic' relief as a H’'' ground for withdrawal of the
strike. At certain stages of conflict in this world, face-
savi ng becones nore inportant than heart-searching Life is
not | ogic and Presti'ge amends propriety.

230

The col d-war ' correspondence continued for a Ilittle
while nore, each blam ng the other, till at last the State
on Novenber 4, 1966. referred SL prints of dispute to the
Fifth Industrial Tribunal Calcutta, before whom the bonus
di spute was already pending. Better sense ~on both sides
resulted in the termnation —of the strike and the closure,
and work was resunmed from Novenber 8, 1966. The award that "
foll owed upon the dispute was rendered on Septenber 2, 1969,
nearly three years after the reference of the dispute.

One is led to wonder why there shoul d have been so nuch
del ays but the blanme, if any, has to be shared between the
State CGovernment and the Tribunal. For, after the Fifth
Tribunal started the enquiry and exanined a few witnesses,
the State CGovernnent ordered transfer of the industria
di spute to another Tribunal and, not surprisingly, onmitted
to communi cate pronptly the factum of such transfer to the
affected Tribunal. Thus, although the order of transfer was
made on March 31, 1967- the enquiry continued upto April 22,
1967. Wen actual notice of the transfer was received by the
Fifth Tribunal on April 24, representation was nmade by it
about the enquiry having conmenced and, naturally,
CGovernment re-transferred the dispute to the sane Tribunal
After this mnor episode, of transfer and re-transfer, the
enquiry was continued and the award made.

We are now concerned only with three disputes. O the
three issues, two deal with petty itens |ike warmcoats for
the subordinate staff and canteen allowance for the
enpl oyees’ canteen staff-financially too negligible to
engage the attention of this Court. The other item which is
neaty enough to merit our verdict, relates to the wages
during the period of work stoppage from Septenber 20, 1966
to Novenber 8, 1966. The tribunal, considering, in its
totality the facts and circunstances of the case, the share
of blame on the part of each party the role of broad justice
in producing industrial peace and advertence to the rel evant
materials on record, held 'that the conpany should pay half
the wages to the enployees during the period from Septenber
20 to Novenber 7, 1966.

The Managenent, disappointed by this directions as well
as the orders regarding warmcoats and canteen all owance,




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 9

has cone directly to this Court securing special | have
under Art. 13.

Even though |eave has been granted by this Court, the
very width of its power under Art. 136 is a warning against
its free-wheeling exercise save in grave situations. 1In
Bengal Chem cal (1) Subbarao, J. (as the then was) pointed
out that:

"The sane principle should, therefore, be applied
in exercising the power of interference with the awards
of tribunals irrespective of the fact that the question
arises at the tine of granting special |eave or at the
time the appeal is disposed of. It would be illogica
to apply two different standards at two different
stages of the sane case. The sane view was expressed by
this Court in Pritam Singh v. State of Madras (1950 SCR
453), Hem Raj v. State of A mer (1954 SCR

(1) [1959] Supp. 2°S.C.R 136, 141

231
1153) and Sadhu Singh v. State of Pepsu (AIR 1954 SC A
271)".

From this it follows that when awards of Industria

Tribunals are challenged in this Court, we have to apply
those several tests which ~have becone part of the self-
i mposed restraints on its special jurisdiction

What are these self-created tranmel s upon the exercise
of this Court’s power ? The answer is furnished by this
Court in the Associated Cement Conpanies Ltd. (1) Mathew J.
foll owed Bengal Chenmical (2) (both these cases related to
i ndustrial awards chall enged in appeal under Art. 136 of the
Constitution), where this Court had observed:

"Though Art. 136 is couched in wdest terns, it is
necessary for this Court to exercise its discretionary
jurisdiction only in cases where awards are nade in
violation of the principles of natural justice causing
substantial and grave injustice to parties or raising

an inportant principle of industrial law requiring
el uci dation and final decision by this Court or
di scl osi ng such ot her excepti onal or speci a
circunstances which nerit the consideration of this
Court."

"The portion of the award with which we are
concerned does not raise any inportant principle of |aw
requiring elucidation and final decision by this Court-.

Nor does it disclose any exceptional or specia
ci rcunst ances which nerit decision by this Court. On a
guestion |like this, where the Tribunal, on a
consideration of all the materials placed be fore it
and having regard to the overall picture cane to a
concl usion, we do not think this Court ~should
interfere."

G rcunspection and circunscription nust therefore
induce us to interfere wth the award under chall enge only
if extraordinary flaws or grave injustice or . ot her
recogni sed grounds are made out. This perspective is
sufficient in itself to dispose of the two tiny itens of
di spute bearing on warm coats and canteen allowance. Even
so, we will briefly refer to them

The canteen staff clainmed allowance of 50 paise per
wor ki ng day. There are two canteens, one for officers and
the other for the subordinate staff. Wiile the staff of the
officers’ canteen are drawing the dietary allowance of SO
pai se, the enployees of the staff canteen are denied this
paltry sum There is no reasonable basis for this invidious
treatment and we find no ground to interfere wth the
Tribunal’s direction that 'the conpany should pay tiffin
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al l owance at the rate of 50 paise per working days to the
enpl oyees in the staff canteen’. O course, if they take
free food fromthe canteen they will be ineligible for the
al  owance since they cannot have bot h.

Equal ly untenable is the grievance agai nst warm coats
supplied to the subordinate staff. It is comon case that
the managenment does supply warmcoats to Janmdars, gate-
darwans and inspectors but does not extend this warm
facility to darwans and delivery peons Cal cutta.

(1) AL.1.R 1972 S. C. 1552, 1554. (2) [1959] Supp. S.C.R
136, 141
16-L390 SCI /76
232
cold does not spare either category and therefore no
climatic distiction can be made between the two. True it is
that in the charter of demands warm coats were claimed only
for those enployees who delivered newspapers. Even of the
dispute referred to the Tribunal is in wider terms and we
are satisfied that the award calls for no interference when
it states “that all the nmenbers of the subordinate staff
shoul d be supplied with warmcoats’. O course, it need
hardly be said that these ~enployees cannot <claim warm
j erseys over and above coats.

The bone of contention between the parties bears upon
the wages during the strike period. W have already
i ndi cated that the award crystallizes ‘a discretionary
concl usion reached after a survey of all the facts and
animated by a sense' of broad justice. The Tribunal had
something to say against the workers and the management and
felt inpelled to state:

"I find that both the parties were at fault. That
being, the position | amof opinion that ‘both the
parties should be held responsible for the delay in the
matter of the with drawing of the |ock-out. In these
ci rcunmst ances, | am of opinion that the conpany shoul d
pay half the wages to the enployees during the period
from20th Septenber 1966 to 7th Novermber 1966."

Captious criticisns apart, the conspectus of relevant
ci rcunst ances nore or |less bears out the propriety this
direction.

The crucial issue is as to whether we have any material
to castigate this concl usi on as unconsci onabl e or
unjuristic, involving gross injustice, violating a well
established rule of |law or otherwi se attracting out specia
responsibility to declare the lawin a twilit area of public
i mportance to industrial life. W will exanmine the pertinent
circunmstances from this angle and it wll be evident that
the more we ponder the subject the more we are satisfied
about the | egal soundness and practical w sdom of the award,
having in mnd industrial peace as the goal

The snoul dering dispute between the Managenent and the
wor kers apparently burst into flame on Septenber 2, 1966
Going by the Tribunal’s reading of the situation there was a
strike that day. The pendency of certain types  of
proceedi ngs Before a Tribunal stanps a strike or | ockout
with illegality as. (s.24). Wile s. 23 prohibits strikes
and | ock-outs when nentioned there are under way, s. 24 (3)
absolves a lockout of illegality if it is caused by an
illegal strike. There surely was a pending industria
di spute when the Union sprang the strike. Being therefore
illegal, the | ock-out that followed becane a |egal
defensive neasure. So far is smooth sailing. But the
managenment cannot behave unreasonably nerely because the
lock out is born lawfully. |If by subsequent conduct,
i mgi natively interested the Unions have shown readiness to
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resumre work peacefully, the refusal to re-start the industry
is not right and the initial legitimcy of the | ockout |oses
its virtue by this blenm shed sequel. Nor can any nmanagenent
expect, as feelings run high, charge-sheets in crinina
courts are laid against workers and they are otherw se
afflicted by the pinch of

233

unenmpl oynment , to get proof of good behavi our beyond their
witten word. Nor can they realistically insist that they
abandon their demands for Dbetter benefits before the I ock-

out is lifted. In this hungry world the weaker many cannot
afford the luxury of finery in speech which the happier new
can afford. In the rough and tunble of industrial disputes

conciliation is a necessary grace the stronger party, the
soci ally conscious managenment, nust cultivate and huff a

flaw it nust eschew.” In the realistic tenmper of bargaining
between two w ngs-of an industry- |loth nanagenents and
wor ker s bel ong equal l'y to the industry, for in one owns the
ot her produces-a feeling of partnership nust prevail to

persuade the two sides to trust each rather than such to
point flaws t-in the |anguage used. Such is the spirit of
give and take which nust inform industrial negotiation if
peace and production-are the bona fide end and nationa
devel opnent the great ~ concern. This  broad philosophic
approach amply vindicates the justice of the Tribunal’'s
i mpugned awar d.

To appreciate this view, a flash back-into the events
around and after Septenber 20, 1966 is hel pful. The backdrop
of law may be briefly recapitulated before going into
factual details.

If the strike is illegal, wages during the period wll
ordi nary be negatived wunless considerate  circunstances
constrain a different course. Likewise if" the lock-out is
illegal full wages for the closure period shall have to be
"forked out’, if one may use that expression. But in between
lies a grey area of twilit law Strictly speaking, the whole
field is left to the judicious discretion of the Tribunal
Where the strike is illegal and the sequel of a |ock-out
legal, we have to view the whole course of developnents and
not stop wth exanining the initial legitimtely. If one
si de or other behaves unreasonably or the over-all interests
of good industrial relations warrant the tribunal naking
such directions regarding strike period wages as w |l neet
with justice, fair play and pragmatic w sdom there is no
error in doing so. Hs power is flexible.

W are heartened and strengthened in  our approach by
the decision in India Mrine Service(l). Therethe Court
noted that 'the attitude of the conpany was a reasonabl e one
and that it even proposed to the union and through it to its
wor kmen that work should go on, that the dispute should be
taken before the Conciliation officer for conciliation and
that in the neanwhile they were prepared to grant sone
interimrelief to the worknen. ’In our opinion , added the
Cour t

"while the strike was unjustifiable, the | ock-out
when it was ordered on Novenmber 13., 1958, was
justified. It seens to us, however, that though the

| ock-out was justified at its comrencenent its
continuance for 53 days was wholly unreasonable and
therefore, unjustified. 1Qa case where a strike is

unjustified and is followed by a |ock-out which has,
because of its long duration. becone wunjustified it
woul d not be a proper course for an industrial tribuna
to direct the payment of the whole of the wages for the
period of the lock-out. W would like to make it clear
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that in a case where the strike is unjustified and the

| ock-out is justified the

(1) (1963) 2 S.C. R 575.

234

wor kmen would not be entitled to any wages at all

Simlarly where the strike is justified and the |ock-

out is unjustified the worknmen would be entitled to the

entire wages for the period of strike and | ock-out.

Where, however, a strike is unjustified and is foll owed

by a |ock-out which becones unjustified, a case for

apportionnent of blame arises. 1In our opinion in the
case before wus the blanme for the situation " which
resulted after the strike and the |lock-out can be
apportioned roughly ~ half and half between the conpany
and its workers. I'n the circumstances we therefore
direct that the worknmen  should get half their wages
from Novenber ~ 14, , 1958 to January 3, 1959 (both days

i nclusive) . "

The /factual mlieu surrounding the strike-Iock-out
conpl ex; ‘as neatly presented by Shri Kapil Sibbal, shows how
the flow of  events exonerated the Unions of serious
i mpropriety and the enployer  was trying to be too clever.
When the workers struck, the Managenent put up a notice of
cl osure wherein it was stated:

"The stay-in-strike resorted to by the worknen is

unjustified and /illegal in view of the pendency of the
proceedi ngs before the Fifth Industrial Tribunal and
also violates t he Code of Di sci pli ne. The

representatives of the Unions were nmade aware of this
fact when the managenent- nmet them to discuss their
demands t oday.

In the circunstances, the nanagenent has no option
but to keep the establishment closed until such tine as
the work men assure the managenent of Normal and
peaceful resumption of work."

(enphasi s, added)
The sinple insistence of the Managenent in the closure
noti ce was an assurance fromthe  worknen 'of normal and
peaceful resunption of work’. No sooner was this notice put
up than the Unions responded constructively, noderating the
usual tantrums they are given to in an atnosphere  of
conflict. The very next day after the closure, i.e.,” on
Septenber 21, the Secretary of the Union wote back aletter
wherein he stated inter alia:

"While we deny the various allegations contained
in your said Notice and hold you wholly liable for the
devel opnent on 20-9-66 in suddenly advising your
supervisory staff to stop all processes of work from
12.30 p.m and creating a confusion anongst the wor knen
who were working all the tinme till then, presunmably to
prepare a ground for the illegal Lockout since sone
days past as peaceful and’ constitutional novenment of
the Unions was there to your dislike, we should tel
you here and now that no useful purpose will be served
by such black-mailing Notice far |ess the cause of the
i ndustrial peace and progress of a reputable concern
i ke ' The Statesman’ "

X X X X X

"You know nore than anybody. else that your-

wor kmen are all peace | oving people and have coop

rated with you

235
all along with respect and affection. You had never any
A occasion to find fault wth them for any
i ndi sci plined con duct. Qur Unions have also a |ong
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tradition of faithful cooperation wth the managenent
in every hour of «crisis and we are proud of our said
lofty tradition. There was no obstruction in the
noverent of anybody at any stage on 20-9-66 as all eged
or at all and the police ought not to have been invited
in the office. Considering everything we are of "P the
opinion that no interest of the nmanagenent or of the

wor knmen wil | be served by such acri noni ous
correspondence " any delay in the settlenent of the
outstanding disputes wll rmake the situation nore

conpl ex.

You are therefore requested to wthdraw your
aforesaid Notice, arrange an inmrediate sitting with us
and neet the genuine grievances of the enployees, if
not in full at |least as an interimarrangenent and note
inthis context if any assurance is necessary that al
along in the past ~the worknen will rmaintain peace and
work . nornally and peaceful |y unl ess t hey are
sufficiently provoked fromyour end."

(enphasi s, added)
It is obviousthat the tone of this reply is conciliatory
and literally conforms to the denand for the assurance from
t he wor knmen of peaceful and normal resunption of work. It is
fair to infer that ~ the receipt of this |letter should have

persuaded the Managenent in a spirit of goodwill, to lift
the lock-out and give a trial to the workers’ willingness.
Is not a worker’'s word, until the contrary is proved, as

good as his bond ? Mrreover, a strikeis called off when the
strikers agree to come back to-work. Curiously enough, the
managenment struck a discordant note in their letter tw days
later. Instead of a favourable response, the -appellant
recited the old facts and concl uded:

"W have no intention of keeping the office closed
| onger than is necessary, and-as soon as the Managenent
is reason ably convinced that discipline and norna
production will be maintained and that there will be no
recurrence of the acts of indiscipline which led to the
illegal strike and closure, we shall take steps to open
the office "

The shift in stand is obvious. The first letter nerely
demanded of the workmen an assurance of normal and peacefu

resunption of work. When this was given the Managenent
quietly tilted its stance and demanded that it should be
"reasonably convinced that discipline and normal production
will be maintained and that there will be no recurrence of
the acts of indiscipline’.. The further letter of Cctober
31, 1966 by the Union highlights the anxiety of the workers
for resunption of work O course, the staying power of the
workers is limted and wanes after a tinme. Naturally, they
press the Managenment to w thdraw the closure. The | anguage
of the letter Exhibit E-7 is tellingly tenperate:

"Assum ng t hough not concedi ng even by any stretch

of imagination that there was an illegal strike as
al | eged by

236
you and the lock-out for 41 days till date after the

Uni ons’ unequi vocal assurance of peace and cooperation
given to you on behalf of the workmen in their letter
dated 21-9-66 in reply to your notice dated 20-9-66
where you asked for such an assurance. So far as the
Uni ons denands are concerned, they are only of
i ncidental nature because of the suffering thrust upon
the workers on account of the wunproved |ock out. W
want peace and a clinmate where lock and strike will he
a matter of the past. In that spirit we have sel ected




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 9 of 9

t he | east controversial 11 itens out of all the itens
of demands for imrediate settlenent. Hope you will
appreciate the same by entering into a negotiated
settl enent and we assure you that if necessary we shal
not even fight the Bonus case before the Tribunal if on

that itemal so you agree to settle." J’

It was nentioned by Shri Sibbal that there were charge-
sheets agai nst the workers at the instance of the Managenent
which enbittered relations. There is also the reference in
the evidence of the Deputy Commi ssioner of Labour that the

Management was unwilling to lift the | ock-out when requested
and the workers were unwilling to wthdraw the strike
wi t hout settlement of disputes. In an escalating situation
of conflict, devel opnents | ead to deterioration of

industrial quiet and we have to |ook at the whole picture
with realism

There was a minor ripple of disputation as to whether
the evidence recorded by the Fifth |Industrial Tribuna
between the date when the transfer order was passed by the
government and the re-transfer order was nade could be read
as evidence. The Tribunal ~ has cone- to the sane concl usion
both by excluding and by including such evidence in his
verdict. Shri Kapil Sibbal has fairly taken us through these
materials to convince us that the " wverdict cannot be
defl ected by elimnating or reading the disputed testinony.
W feel satisfied that there is much to be said in favour of
the ultimate view taken by the Tribunal that bl anewort hi ness
may be equally apportioned between the parties Had the
Managenment reacted wth goodw ||~ when the workers the very
next day offered to be peaceful and resune work, the
prol onged situation of cessation of work could have been
saved. It is therefore a case which attracts |ndian Mrine
Service (supra). In that case also this Court found it fair
to direct that the workmen should get half the wages during
the strike period. The Tribunal’s view is certainly not
unreasonable. May be, it is a just solution. W hope that
both sides after these long years, will bury the hatchet and
work for the better efficiency and greater status /of a
| eadi ng newspaper of India.

Having regard to the circunstances of the case, it is
proper to direct that the appeal be disnmssed but the
parties will bear their respective costs. Before parting
with this case we deem it our duty to record our
appreciation of the thoroughness of preparation of Shr
Kapi| Sibbal a young advocate of pronise,-who has assisted
the Court as amicus curiae with presidential industry and
persuasive felicity.

P.B.R Appeal dism ssed
237




