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Revi ew provisions-Simlar to provisions of Order 47, rule 1
of the Code of Civil Procedure, 1908-Court’s ' m sconception
of an alleged concession by advocate of a party -Remedy in
such a case-Error apparent-on the face of the record-
Ej ectnent suit-Plaintiff's duty -Travancore Regul ation |V of
1099-United State of Travancore Cochin H gh Court Act V of
1125, s. 25-Constitution of India, arts. 214, 225-Appea
filed before June, 1949, in Travancore H gh Court--Di sposa
of -By the High Court of Part B State of Travancore-Cochin

HEADNOTE

The provisions of the Travancore Code of Civil Procedure are
simlar in terms to Order 47, rule 1, of the Code of G vi
Procedure 1908 and an application for review is
circunscri bed by the definitive limts fixed by the | anguage
used therein.

The words "any other sufficient reason"™ nean a reason
sufficient on grounds at |east anal ogous to those  specified
in the rule.

It is well settled that in an ejectnment suit the plaintiff
nmust succeed on the strength of his own title and not on the
weakness of the defendant’s case.

It is an error apparent on the face of the record if the
j udgment does not deal effectively and determne an
i mportant issue in the case on which depends the title of
the plaintiff and the maintainability of the suit.

To decide against a party on matters,which do not cone with-
in the issues on which parties went to trial clearly anmounts
to an error apparent on the face of the record.

VWere the error conplained of is that the Court assumed that
a concession had been nade when in fact none had been made
or that the Court m sconceived the terns of the concession
or the scope and extent of it or the attitude taken, up by
the party and has been nmisled by a m sconception of such
al l eged concession, such error nust be regarded as a
sufficient reason anal ogous to an error on the face of the
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record within the neaning of Oder 47, rule | of the Code of
Cvil Procedure.

Such error will not generally appear on the record and will
have to be brought before the Court by neans of an
affidavit.

A suit filed in 1938 in the Court of the District Judge at
Kottayam (Travancore) was di sm ssed, The plaintiff’'s appea
521

agai nst the decree was allowed by a Full Bench of the High
Court of Travancore. A review application filed by the
def endants against the judgnent on the ground that it
cont ai ned several mstakes or errors apparent on the face of
the record was dismssed by the H gh Court. The Hi gh Court
declined to grant a certificate under article 133. The
defendants were granted special |eave to appeal by the
Supreme Court. Consequent upon political changes in India
culmnating in the adoption.of the new Constitution of
India, there were changes in the judicial admnistration in
the State of Travancore. Up to the end of June, 1949, the
Travancore ~High Court Act (Regulation IV of 1099) was in
force in the State of Travancore. Section 11 of the
Regul ati on provided that the judgnents of a Full Bench from
the decrees of District Courts involving certain amunt or
val ue of subject matter in suits as well as in appeals shal
be submitted to the Maharaja for confirmation by his Sign

Manual . Section 12 of the Regulation applied as far as nay
be the provisions of section 11 to the judgnments after
revi ew. In May, 1949, cane the Covenant of Merger between
the rulers of Travancore and Cochin which, ‘inter alia,

provided for a Rajpramukh. In July, 1949, came Ordi nance |
of 1124 repealing Regulation 1V of 1099. O ause 25 of the
Ordi nance provided that a Full Bench shall hear and decide
the appeals, inter alia, fromthe decrees of the District
Courts etc. involving certain amunt or-value of subject-
matter. Clause 26 related to a review of the judgnent by a
Ful | Bench. The provisions relating to the jurisdiction and
powers of High Court were substantially reproduced in a
later Act (V of 11 25) and were Continued by articles 214
and 225 of the Constitution of India.

The advocate for the respondents contended in the  Suprene
Court that the review application, inview of the changes
referred to above, had becone infructuous and should -have
been dismssed in limne, because even iif the review
application were allowed there would be no authority wth
jurisdiction and power to pronounce an effective |judgnent
after hearing the appeal. Again, this case was not - deci ded
by a Full Bench under section 25 of the Act, and therefore
Do review was naintainable under section 26. ‘And even if
the appeal be considered to have been filed under section 1
1 of Regulation IV of 1099, the application for review nust
be dealt with under section 12 of the Regulation and a fresh
judgment after the review would have to be subnmitted | under
section 11 to the Maharaja for confirmation by his  Sign
Manual ; and the present Maharaja of Travancore did not
possess the power to consider and to confirmor reject the
sane.

Hol d, (repelling the contention) that in view of the change
of the laws if the appeal were revived after the admi ssion
of review, it rmust be disposed of under section 25 of Act V
of 1125 and that section did not require any confirmation of
the judgnment passed on the rehearing of the appeal by the
Maharaja or Rajpranmukh or Any other authority. Assumi ng
that the appeal, if restored,

67
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woul d be governed by section 12 of Regulation IV of 1099,
even then section 11 would have to be applied only "as far
as may be" and the portion of the section 11 requiring
confirmation by the Maharaja, would be inapplicable in view
of the events that had happened.

Chhajju Ramv. Neki (49 |I.A. 144), Bisheshwar Pratap Sahi v.
Parath Nath (61 1. A 3 78), Hari Shankar Pal v. Anath Nath
Mtter ([1949] F.C. R 36), Sha Mulchand & Co. Ltd. wv.
Tawahar Mlls Ltd. ([1953] S.CR 351)), Beg v. Pestan-]j
Di ngha and Another (10 Bom HCR 75), Mudhu Sudan
Chowdhri v. Miusammat Chandrabati Chowdhraizi ( (1917) 21
C.WN. 897) ), Bekhanti Chinna CGovinda Chettiyar v. S
Var adappa Chettiyar (A'l.R 1940 Mad. 17), and Rex .
Nor t hunber | and Conpensati on Appeal Tribunal, Ex-Parte Shaw (
[1952] 2 K.B. 338) ) referred to.

The facts leading up to the appeal, as sumarized from the
Judgnent, are as follows. There were two rival sections of

the Mal ankara ~Jacobite Syrian Christian comunity in
Mal abar, ‘who came to be represented by the appellants and
respondents- respectively. Certain disputes had arisen

between the two sections; and each clainmed the right to
possess and adnminister the Church properties to t he
excl usion of the other.

In 1938, a suit was filed in the District Court of Kottayam
by the first and second respondents against the first and
second appel l ants. The plaintiff s contended that t he
defendants had committed acts of heresy and becane ipso
facto alien to the Ml ankara Jacobite Syrian Church. They
were, therefore, "'disqualified and unfit to be the trustees
of or to hold any other position in, or enjoy any benefit
from the Jacobite Syrian Church" (para 26 of the plaint).
The District Judge, who heard the suit, ~held, by his
j udgrment delivered on the 18th January, 1943, anopbngst . ot her
things, that the acts and conduct inputed to the defendants
did not anobunt to heresy or- schism or to voluntary
separation fromthe Church, and that in any event, according
to Canon Law, there could be no.ipso facto going out of the
Church in the absence of a decision of an ecclesiastica

authority properly arrived at. The conclusion arrived at by
the District Judge was that the plaintiffs were not entitled
to maintain the suit, which was, therefore, dism ssed.

Bei ng aggrieved by the trial Court’s dismissal of the suit,
the plaintiffs appealed to the Hi gh Court of Travancore:
The appeal was heard by a Full Bench of the H gh Court,
consisting of three Judges, one of whom expressed a
di ssenting view On the 8th of August, 1946, the Hi-gh Court
held, by a majority that the defendants had repudi ated the
fundanmental principles and tenets of the Ml ankara Jacobite
Syrian Church and had established a new Church and had
thereby voluntarily separated from and ceased to be nenbers
of , the Mal ankara Jacobite Syrian Church. The mgjority hold
that the plaintiffs and been validly elected as trustees and
as such were entitled to possession of the Church
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properties. The appeal *as accordingly allowed and a decree
was passed for possession and other reliefs in favour of the
plaintiffs.

On the 22nd August, 1946, the defendants filed a petition
for review of the Hi gh Court’s judgment on the ground that
it contained several mstakes or errors apparent on the face
of the record and that in any event there were sufficient
reasons for the rehearing of the appeal. The application
for reviewwas ultimately dealt with by the H gh Court on
nerits on the 21st of Decenber, 1951. The Court hearing the
review rejected all the points urged in favour of review and
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di smssed the application, holding that there was no error
apparent on the face of the record and that there were not
sufficient reasons for the rehearing of the appeal

The Hi gh Court declined to grant |eave to appeal to the
Supreme Court under article 133 of the Constitution
wher eupon t he defendants applied for, and on the 14th April
1952, obtained, special |eave of the Suprenme Court to prefer
an appeal against the High Court’s decision

JUDGVENT:

ClVIL APPELLATE JURI SDI CTION: Givil Appeal No. 193 of 1952.
Appeal by Special Leave fromthe Judgnent dated the 21st
-Decenber, 1951, of the H gh Court of Judicature of
Travancore- Cochin arising  out of the Judgnent and Decree
dated the 18th January, -1943;, of the Court of District
Judge, Kottayam

N. P. Engineer (P. ~N Bhagwati, M Abrahamand M S. K
Sastri, with hin) for the appellants.

M C. Setalvad, Attorney-General for |India, C. K
Daphtary, Solicitor-Ceneral for India, and K P. Abraham (T.
R Bal akrishna Aiyar and M R Krishna Pillai, wth them
for respondent No. 2.

1954. WMay 21. The Judgnent of the Court was delivered by
DAS J.-(After stating the circunstances which gave rise to
the present litigation, and the facts of the case, a brief
summary of which is given above, Hi s Lordship proceeded as
foll ows).

It will be convenient at this stage to discuss and deal wth
a prelimnary point raised by the | earned ~Attorney--Cenera
appearing for the plaintiffs respondents. In ‘order to
appreciate and deal with the point so raised it wll be
necessary to take note of the changed conditions that bad
been brought about in the
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matter of the judicial admnistration in the State’ by the
recent political changes culmnating in the adoption of the
new Constitution of India. It will be recalled that the
present review application was made on the 22nd -~ August,
1946, and a notice to show cause was issued on the 4th
Decenber, 1947. The prelimnary question as to the
mai ntai nability of the review application was decided on the
29th June, 1949. During all this period Regulation 1V of
1099 was in force in the State of Travancore. Section'1l 1,
onmitting the explanations which are not material for our
present purpose, and section 12 of that Regul ation provided
as follows:

" 11. (1) A Full Bench shall hear and decide all appeals
from the decrees of the District Courts in suits in /which
the anount or value of the subject-matter is not less than
five thousand rupees and the anmobunt or value of the matter
in appeal is not less than that sum The judgnent of the
Full Bench or the judgment of the mpjority, if there be
difference of opinion, together with the records of the
case, shall be submitted to us in order that the judgnent
may be confirned by Qur Sign Manual

(2) Notwi t hstanding anything in the provisions of the Gvi
Procedure Code, the date of the decree shall be the date on
which the judgnent is declared in open Court after being
confirmed by Qur Sign Manual

Explanation |.....................

(a) oo
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Expl anation |1
12.1n cases decided under section 11 of this Regulation a
Ful | Bench of the H gh Court may adnmit a review of judgnent

subject to the provisions of the Code of Civil Procedure.
If, on review, a fresh judgnent be passed, the provisions of
section 11 shall, as far as may be, apply."”

It will be seen that under section 12 if a fresh judgnent be
passed then the provisions of section 11 shall, as far as
possi bl e, apply, that is to say, the judgnent
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shall have to be submitted to the Maharaja for confirmation
by his Sign Manual and the judgnent so confirmed shall have
to be declared in open Court after such confirnmation. Thi s
was the position wuntil the end of June, 1949. In the

neantime on the 29th May, 1949, canme the Covenant of nerger
between the Rulers of Travancore and Cochin with the
concurrence and guarantee of the then Governor-General of
India for the formation as fromthe 1st July, 1949, of the
United State  of Travancore ~and Cochin wth a common
Executive, Legislature and Judiciary. Article Ill provided
that as fromthe appointed day (i.e., 1st July, 1949) al
rights, authority and jurisdiction belonging to the Rul er of
either of the covenanting States which appertai ned or were
incidental to the Government of that State would vest in the
United State. Article IV enjoined that there should be a
Raj pranmukh of the United State, the then Ruler of Travancore
being the first Rajpramukh during his lifetine. Br oadl y
speaking, articles VI and XI vested the ‘executive and
| egi slative authority of the United State in the Rajpranmukh
subject to the conditions and for the period therein
specified. Article XXl preserved the power of the Rulers to
suspend, remt or comute death sentences. In exercise of
the powers conferred on himby article Xl of the ' Covenant
the Raj pramukh on the. 1st July, 1949, pronul gated O di hance
No. | of 1124. ddause 3 of that Odinance continued in
force for that portion of the territories of the United
State which fornerly forned the territory of the State of
Travancore all existing laws until altered, anmended or
repeal ed. Simlar provision was made in clause 4 for the
continuance of Cochin laws for that part of the United State
which formerly formed the State of Cochin. On the 7th July,
1949, however, cane Odinance No. Il of 1124. C ause 4 of
this Odinance repealed the Travancore H gh Court Act
(Regulation 1V of 1099). The relevant part of clause 8
which is inmportant for the purpose of the present di scussion
was in the terms foll ow ng:

"8. Al proceedings comenced prior to the comng into force
of this Ordinance in either of the
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Hi gh Courts of Travancore and Cochin, hereinafter . in/ this
Ordinance referred to as the existing Hi gh Courts, “shall be

continued and depend in the Hgh Court as if they had
conmmenced in the Hi gh Court after such date.......... \

The jurisdiction and powers of the Hi gh Court were defined
t hus:

"18. Subject to the provisions of this Odinance, the High
Court shall have and exercise all the jurisdiction and
powers vested in it by this and any other Odinance and
under any | aw which may hereafter come into force and any
power or jurisdiction vested in the existing H gh Courts by
any Act or Proclamation in force in the States of Travancore
and Cochin imediately prior to the coming into force of
thi s O dinance.

Clause 25 |leaving out the two Explanations which are not
material for our present purpose and clause 26 ran as
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foll ows: -

" 25. A Full Bench shall hear and decide all appeals from
the decrees of the District Courts or the Court of a
Subordi nate Judge or of a Single Judge of the H gh Court in
Suits in which the anpbunt or value of the subject-matter is
not |ess than five thousand rupees and the amount or val ue
of the natter in appeal is not |ess than that sum
Explanation |........ ... ... ... .. . .. . ...

Explanation 11......... .. . . .. . i,

26. In cases decided under section 25 of this O dinance, a
Ful | Bench of the H gh Court may adnmit a review of judgnent
subj ect to the provisions of the Travancore and Cochi n Codes
of Cvil Procedure."

Clauses 18, 25 and 26 have been substantially reproduced in
sections 18(1), 25 and 26 of the United State of Travancore
and Cochin High Court Act 1125 (Act No. V of 1125) which
repeal ed, anongst otherthings; Regulation IV of 1099 and
Ordi nance 11 of 1124.- Then cane the Constitution of India
in 1950 which created a union of several States grouped in
Parts A, B and Cby the First Schedule. The United State of
Travancore-Cochi n becane one of the Part B States.
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Under article 214 the Hi gh Court of the United State of
Travancore and Cochin became the H gh Court of the Part B
State of Travancore-Cochin and article 225 continued the
jurisdiction of and the laws administered in the then
exi sting Hi gh Court.

The contention of the |earned Attorney-Ceneral is that in
view of the changes referred to above which had the effect
of setting up a common H gh Court for the United State of
Travancore and Cochin with jurisdiction and power defined
therein, the review application has becone infructuous, for,

even if it be allowed, there will be no authority which wll
have jurisdiction and power to pronounce an effective
judgrment after rehearing the appeal. 1t is pointed out that

a review may be admitted under section 26 of the United
State of Travancore and Cochin H gh Court Act, 1125, only in
cases decided under section 25 of .the Act. This ‘case was
not decided by a Full Bench under section 25 of the Act and,
therefore no review is nmmintainable under section 26.
Further, if it be held that the appeal having been filed
under section 11 of the Travancore H gh Court Regulation (1V
of 1099), the application for review nust be dealt wth
under section 12 of that Regul ati on then, says the Attorney-
CGeneral, if after the reviewis admtted a fresh judgnent
has to be passed after rehearing the appeal the provisions
of section 11 would have to be complied with, namely, the
fresh judgment will, under section 11, have to be submtted
to the Maharaja to be confirned by his Sign Manual and the
decree wll have to be dated as of the date on which the
j udgrent will be declared in open Court after such
confirmation. It is pointed out that the Mharaja of
Travancore no | onger possesses the power to consider and to
confirm or reject judicial decisions and it is submtted
that such being the position in law the review application
had becone infructuous and shoul d have been di sm ssed by the
Full Bench in limne. 1In our opinion, this contention is
not well founded. The application for review was properly
made to the Travancore Hi gh Court and the Travancore High
Court had to decide whether to admit or to reject the
application. The judgnent to be pronounced on
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the application for reviewdid not require, under any
provision of lawto which our attention has been drawn, to
be confirmed by the Maharaja or any other authority. It was
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a proceeding properly instituted and was pending on the 1st
July, 1949, and consequently under section 8 of O dinance

No. Il of 1124 had to be continued in the H gh Court of the
United State as if it had comrenced in the said H gh Court
after the comng into force of the said Ordinance. In this
case, the application for review was rejected by the Hi gh
Court. If, however, the H gh Court had adnmitted the review

then such adm ssion would have had the effect of reviving
the original appeal which was properly filed in t he
Travancore High Court under section 11 of the Travancore
Hi gh Court Regulation (I1V of 1099). That appeal, so
revived, having been comenced prior to the comng into
force of Ordinance No. |l of 1124 would, under section 8 of
that O dinance, have had to be continued in the Hi gh Court
of the United State as if it had commenced in that High
Court after such date. The position will be the sane if on
this appeal this Court now admts the review, for, upon such
adm ssion the appeal filed in the Travancore H gh Court wil |

be revived and then, having been ’'comenced in the
Travancore H gh Court and continued in the H gh Court of the
United State by virtue of section 8 of Odinance No. Il of
1124 the appeal so revived will, under section 8 of the Act
of 11.25, have to be continued in that Hi gh Court as if it
had commenced in that H gh Court after the comng into force
of that Act. In other words, the old appeal, if restored by
this Court on this appeal, will, by the conbined operation
of section 8 of Odinance 11 of 1124 and section 8 of the
Act of 1125, be an appeal pending inthe H gh Court of the
United State. Under our present Constitution  Travancore-
Cochin has become a Part B State and under article 214 the
H gh Court of the United State of Travancore-Cochin has
become the High Court of the Part B State of Travancore-
Cochin and shall have the jurisdiction to exercise all the
jurisdiction of and administer the | aw administered by the
Hi gh Court of the United State, ~ Such appeal nmust ,
accordi ngly, be
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di sposed of under section 25 of the last nentioned Act.
That section does not require any confirmtion of the
judgrment passed on the rehearing of —the appeal by the
Maharaja or Rajpramukh or any other —authority. Assumi ng

however, that the appeal, if restored, will  have to be
governed by section 12 of the Travancore High Court
Regul ation (IV of 1099) even then the provisions of  section
11 would have to be applied "as far as may be" and it nay
well be suggested that the portion of section 11 which
requires the confirmation by the Maharaja wll, in the
events that have happened, be inapplicable. [In our opinion

therefore, the prelimnary objection cannot prevail and nust
be rejected.

Before going into the nerits of the case it is as--well to
bear in mnd the scope of the application for review which
has given rise to the present appeal. It is needless to
enphasi se that the scope of an application for review is
much nore restricted than that of an appeal. Under the
provisions in the Travancore Code of Civil Procedure which
is simlar internms to Oder XLVII, rule | of our Code of
Cvil Procedure, 1908, the Court of review has only a
[imted jurisdiction circunscribed by the definitive limts
fixed by the | anguage used therein. It may allow a review
on three specified, grounds, nanmely (i) discovery of new and
i mportant matter or evidence which, after the exercise of
due diligence, was not within the applicant’s know edge or
could not be produced by himat the time when the decree
was. passed, (ii) mistake or error apparent on the face of
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the record and (iii) for any other sufficient reason. It
has been held by the Judicial Conmittee that the words "any
other sufficient reason" nust nean "a reason sufficient on
grounds, at |east anal ogous to those specified in the rule.”
See Chhajju Ramv. Neki(1). This conclusion was reiterated
by the Judicial Conmmittee in Bisheshwar Pratap Sahi v.
Parath Nath(2) and was adopted by our Federal Court in Hari
Shankar Pal v. Anath Nath Mtter(3). Learned counse
appearing in support of this appeal recognises the aforesaid
(1) L.R 49 |.A 144,

(2) L.R 61 1.A 378.

(3) (1949] F.C.R 36 pp. 47-48,

68
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limtations and submits that his case cones wthin the
ground of "mistake or error apparent on the face of the
record" or sone -ground analogous thereto. As al ready
observed, « out of the 99 objections taken in the grounds of
review to the judgnent of the mmjority of the H gh Court
only 15 ‘objections were urged before the H gh Court on the
hearing of the application for review. Al though nost of
those points have been referred to by | earned counsel for
the appellants, he mainly stressed three of them before us.
We now proceed to exam ne these objections.

The first objection relates to the validity of the election
of the first plaintiff as the Ml ankara Metropolitan and as
such the ex-officio trustee and the elections of plaintiffs
2 and 3 as his co-trustees at the Karingasserai meeting.
This neeting is pleaded in paragraphs 13 and 14 of the
plaint,. |n paragraph 18 of the plaint the plaintiffs refer
to the neeting said to have been held at the M D. " Sem nary
in Decenber, 1934, on which the defendants rely, the
plaintiffs’ contention being that that neeting 'was not
convened by conpetent persons nor after due notice to al
the churches according to custom |n paragraph 20 of their
witten statement the defendants deny the factum or the
validity of the Karingasserai neeting relied upon’ by the
plaintiffs. They contend that that neeting was not convened
by conpetent persons nor was invitation sent to the |arge
majority of the churches. In paragraph 29 the defendants
repudiate the allegations pleaded in paragraph 18 of the
pl aint and maintain that their neeting was convened properly

and wupon notice to all the churches in Mlankara. In
paragraphs 16 and 18 of their replication the plaintiffs
reiterate the allegations in the plaint. Issue 1(b) raises

the question of validity of the Karingasserai neeting of
August, 1935, and issue 6(a) raises the question of the
validity of the M D. Seminary neeting of Decenber, 1934.
As the suit is for possession of the church properties the
plaintiffs, in order to succeed, nust establish their /'title
as trustees and this they can only do by adduci ng sufficient
evidence to discharge the onus that is on themunder | issue
1(b) irrespective
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of whether the defendants have proved the validity of their
neeting, for it is well established that the plaintiff in
ej ect ment must succeed on the strength of his own title. It
will be noticed that the defendants’ objection to the
Kari ngasserai neeting was two-fold, (i) that the neeting had
not been convened by conpetent persons and (ii) that notice
had not been given to all the churches. The District Judge
i n paragraph 164 of the judgnent held, for reasons stated by
him that that neeting had not been convened by conpetent
persons and in paragraph 165 he found that notice of the
said neeting had not been given to all the churches. It
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havi ng been conceded by the plaintiffs’ advocate at the tine
of the final argument before the District Judge that there
is no evidence on the plaintiffs’ side to prove that all the
churches in existence prior to 1086 had been issued notices,
the position was taken wup that in the view of t he
plaintiffs’ party the defendants and their partisans by
adopting the new constitution Ex. AM had beconme aliens to
the Church and as such were not entitled to be invited to
that neeting. Their argunent was that Karingasserai neeting
was only a neeting of the representatives of those churches
which stood by the Patriarch Abdulla 11 and the succeeding
Patriarchs and as the defendants and their partisans had
beconme aliens to the Church no notice to them was necessary.
This argunent clearly anmounted to an adnmission that no
notice was sent to the churches on the defendants’ side.
The District Judge having held, contrary to the subm ssion
of the -plaintiffs, that the defendants and their partisans
had not gone out of the Church'it followed, according to
him that they were entitled to notice and as it was not
proved that notices were sent to thembut on the contrary as
it was contended that no notice was necessary to be sent to
them the District Judge felt it to be quite clear that the
said neeting was not duly convened. |In this view of the
matter, it was not necessary for the |learned District Judge
to go further into the natter and enquire  whether notices
had been given to churches which had not adopted the new
constitution Ex. AM

Coming to the judgnent of the Hi gh Court it appears that the
majority of the Judges dealt with the question
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of the validity of the meeting in a superficial and summary
manner. Nokes J. said: -

"The lower Court held that the meeting was not duly
convened, mainly because notice  was hot given to the
def endants’ party (judgnment paragraphs 166, 167). The want
of notice was not disputed, but wasjustified in accordance
with the Patriarchal nmonition (Exhibit Z). In view of the
conclusion stated above, that the adoption of the new
constitution was clear evidence of t he def endant s’
repudi ati on of the Patriarchs’ church, and of the fact that
the adoption took place in 1934 about 8 nobnths earlier than
the neeting at Karingasserai, the want —of notice  was
justifiable apart fromthe nonition. The |lower Court’s
conclusion that the neeting formed only a minority of the
church is thus erroneous as is the conclusion (judgnent,
paragraphs 164, 167) that the neeting was not convened by
conpet ent persons.”

M. Justice Sathyanesan sinply observed:

"The only defect pointed out was that no invitation of  the
neeting was given to the churches under the control of 1st
defendant. The short answer to this is that having  al ready
becomre nenbers of a new Church, they were not entitled to
any invitation and were rightly ignored.”

It thus appears that the question as to the conpetency  of
the persons who convened the Karingasserai neeting was
di sposed of by Nokes J. in one single sentence at the end of
the paragraph quoted above. The |earned Judge does not
appear to have seriously applied his nmind at all to the
guestion of the conmpetency of the conveners of t hat
nmeeting.. Sathyanesan J. did Dot deal with the question and
thought, quite wongly, that the only question raised by the
defendants was as to whether notice was given to the
churches under the control of the defendants. It is pointed
out by the learned Attorney-Ceneral that the judgment of
Sat hyanesan J. was only a supplementary judgnent, for he
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prefaced his judgment with the observation that he entirely
agreed with the findings of Nokes J. This argunent night
have had sone force
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if Nokes J. had dealt with the point. The position,
therefore, is that neither of the Judges applied his mnd to
the question of the conpetency of the persons who had
convened the Karingasserai neeting. As to service of the
notice on all churches, Nokes J. in the passage quoted above
held that the defendants had gone out of the Church by
reason of their adoption of the new constitution EX. AM

and t hat consequently no notice was due to them

Sat hyanesan J. also in the passage quoted above took the
view that the defendants havi ng becone nmenbers of a new
church the defendants were not entitled to any invitation to
the Karingasserai nmeeting. The |earned Judges havi ng
reversed the finding of the District Judge and held that the
def endants had gone out of the Church by adopting the new
constitution Ex. AM it becane incunbent on themto enquire
whet her al |l “churches not on the plaintiff’'s side had adopted
Ex. AM and if not whether such of them who had not adopted
Ex. AM had been summoned to the neeting. It may be noted
in this context that the | earned Judges of the High Court in
their judgnent seemto-indicate that the churches which
adopted ' Ex. AM  did so by participation at the M D
Senmi nary neeting. Reference has been nade in the argunents
to the wvarious figures set out in the judgnent of the
Di strict Judge as to the nunber of Churches which according
to the evidence had attended the meeting. It is not clear
how many out of 310 churches clainmed by the defendants to
have been conpletely on their side according to Ex. 272 had
attended the M D. Seminary neeting and formally adopted the
new constitution the Ex. AM |If adoption of the Ex. AM

is the test for determ ning whether notice 'is due or. not,
then it Dbecomes inportant to consider whether all the
churches which were not with the plaintiffs but who had not
adopted Ex. AM had been served. Apart fromthe /question
of the service of the notice there was al so the question as
to the conpetency of the persons who had convened the
Kari ngasserai neeting where the plaintiffs are said to have
been el ected. While Mar Ceeverghese Dionysius was alive he,
as President
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of the Mal ankara Associ ati on, used to convene the neetings
of the Association. Wo, after his death, was conpetent to
i ssue notice of nmeeting? There ,appear to be no rules on
the subject. 1In this situation, says the | earned Attorney-
CGeneral, if all the nenbers of the Association attended the
neeting the defect of want of proper notice does not natter.
But did all nenbers attend, even if the defendants’ /party
who had adopted Ex. AMbe left out ? It does not appear
that either of the two mgjority Judges of the High Court
adverted to either of these aspects of the matter, nanely,
service of notice to all churches and conpetency of the
persons who issued the notice of the Karingasseri neeting
and in any case did not cone to a definite finding on that
guestion. The ngjority judgnents, therefore, are defective
on the face of themin that they did not effectively dea

with and determine an inportant issue in the case on which
depends the title of the plaintiffs and the maintainability
of the suit. This, in our opinion, is certainly an error
apparent on the face of the. record.

The next point urged by | earned counsel appearing for the
appellants is that the mpjority decision proceeds on a
m sconception as to a concession said to have been nade by
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the defendants’ advocate. It will be recalled that issues
Nos. 14 and 15 quoted above raise the question of the
def endants having gone out of the Church, for having
commtted acts of heresy or having voluntarily given up
their allegiance to the ancient Jacobite Syrian Church and
establishing a new church and fram ng a constitution for the
sanme. Likew se, issues Nos. 19 and 20 rai se the question as
to whether the plaintiffs and their partisans f or ned
thenselves into a new church and separated from the old
Church by reason of the several acts and clains therein
referred to Here again the suit being one in ejectnment it is
nore inportant for the plaintiffs to establish their own
title by getting issues 19 and 20 decided in their favour
than to destroy the defendants’ title by getting issues 14
and 15 decided against the defendants, for a nere
destruction of the defendants’ title, in the absence of
establ i shnments of their own title
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carries the plaintiffs nowhere.” It is to be renenbered that
this is.a suit by the plaintiffs as the validly constituted
trustees —and not a suit-under the  section analogous to
section 92, Civil Procedure Code, for renoval of defendants
from trusteeship or for ~the framng of a schene. In
Paragraph 132 of his judgnent the learned District judge
found that the acts and clains inputed to the defendants did
not anmount to heresy and did not make the defendants or
their partisans heretics or aliens tothe faith and that
such acts and conduct’ nentioned in issue 15, even if
proved, woul d not ampunt to heresy and would not ampunt to a
voluntary giving up of their allegiance to or secession from
the ancient Jacobite Church. On the other  hand, in
paragraph 133 the District Judge held that the plaintiffs
and their adherents by taking up the position which they
adopted in 1085 and which they had persistently naintained
till then had unlawfully and unjustifiably created a 'split
in the Ml ankara Church and mght in a sense be said to have
pursued a course of conduct anounting to persistent schism
He held that, nevertheless, the plaintiffs and their parti-
sans had not becone aliens to the Church or ~created or
formed thenselves into a separate church as they had not
been found guilty and punished with the renoval ~from the
Church or excommunication fromthe Church by a proper
ecclesiastical authority. It will be noticed that the
|earned District Judge found the facts inputed to the
def endant s not proved but the facts dinputed to t he
plaintiffs to have been proved. He nmde no difference
bet ween acts of heresy and nmerely voluntary separation from
the Church but treated themon the sane footing. It will be
recalled that in the interpleader suit of 1913 the District
Judge had held that by accepting Abdul Messiah as /their
eccl esiastical head or by denying the authority of - Abdulla
I, Mar Ceeverghese Dionysius and his co-trustees had not
become aliens to the faith. Finally, in the judgnent on
rehearing of the appeal reported in 45 T.L.R 116 from which
passages have been quoted above the acts inputed to the
defendants in that case which are simlar to those inputed
"to the
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defendants in the present case, with the exception of the
adoption of Ex. AM were held not to amobunt to a voluntary
separation fromchurch by the establishnment of a new church
and that the Free Church case (1) had no application to the
facts of that case. Likewise, in the present case the
District Judge dealt with issues 15, 16, 19 and 20 toget her
whi ch cover ed issues on 30th heresy and vol untary
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separation. Presumably in view of the decision of the Court
of Appeal in the previous suit the learned District Judge in
this case did not nake any distinction between acts of
heresy and voluntary separation fromthe Church and held
that there was "no case of ipso facto heresy or ipso facto
loss of nenbership of the Church or ipso facto |oss of
status as Priest and prelates for ecclesiastical offences
unl ess the of fenders were tried and punished by a conpetent
authority." |Indeed, the evidence of PPW 17, the Pope’'s
del egate, is clained as supporting this view It is in the
light of this situation that the question as to the
m sconception of the concession has to be considered.
Sat hyanesan J. in paragraph 4 of his judgnment, referred to
the concession said to have been nmmde by the |[earned
advocate for the defendants in the follow ng termns:-
P However the | earned advocate for the
respondents clarified the situation by very fairly con.
ceding that plaintiffs had not left the church and that they
were as good nenbers of the original Jacobite Syrian Church
as anybody el se. ~ Another clarification has been nade by the
| earned advocate for the appellants that the plaintiffs,
what ever mi ght have happened in the past, do not hold that
t he Patriarch can at all interfere in the i nterna
adm ni stration of the Mal ankara  trust properties.
Plaintiffs seemto have made their position clear even at
the tinme of pleadings. According to them 'The Patriarch as
the ecclesiastical head of the WMl ankara Church could
exerci se t hat authority by awarding such spiritua
puni shment as he thinks fit in-cases of m smanagenent or
m sappropriation of church properties’-Vide pleading No.
124(1). The concessi on nmade by the | earned advocate for the
(I)L.R [1904] A.C. 515.
537
def endant s has obviated the necessity of a | lengthy
di scussion of several matters. So it is worth pausing a
whi | e and understanding the inportance, and the inplications
of the concessions. It tends to nmean-
(i) that the Patriarch is not an alien to the Church, i.e.
the Patriarch and his predecessors.in question are the true
and | awful head of the original Jacobite Syrian Church, that
(ii) that the plaintiffs and their partisans, hol ding
(a) the Patriarch has only a spiritual supervision of the
adm nistration of the trust properties by the trustees,
(b) the Patriarch al one can consecrate Mrone,
(c) that Exhibit BP is the true Canon of the Jacobite
Church, and
(d) that the Catholicate was not properly established,
cannot, on these grounds, be considered to  have becone
aliens to the original church.
So the question is nore properly whet her the defendants have
seceded fromthe original church and formed a new  church.
In the nature of the suit, the plaintiffs can succeed only
if they make out,
(A) that the defendants are using the trust properties
bel ongi ng to Mal ankara Jacobite Church for the nmaintenance,
support and benefit of another and a different body, nanely
Mal ankara Ort hodox Syrian Church, and
(B) that the plaintiffs are the duly elected trustees."
Li kew se, Nokes J. at pp. 355-356 referred. to t he
concession as follows: -
B In this court the defendants’ advocate did not
seek to disturb the finding that the plaintiffs had not
beconme aliens to the church. |Indeed, as previously stated,
he based his case on the ground that both parties were stil
within the church. This abandonment of his clients’




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 13 of 19

contention in the |ower court was no doubt due to the fact
that the witten statenent involved an adm ssion of the

plaintiff’

69
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case; for the plaintiffs in effect said, ’'we are the
trustees of the Patriarch’s church,’” while the defendants
said, 'we are the trustees of a church to which the

Patriarch is an alien.” Nor was any attenpt made here on
behal f of the defendants to challenge the finding that the
trust had not becone altered; for any contention to the
contrary provi ded no defence and was a further adm ssion of
the plaintiffs’ case. But the existence of this allegation
on the pleadings serves to enphasise the def endant s’

attitude to the trust."

Further down the |earned Judge said

PR The |earned Judge held against t he genera

al l egation of separation (judgnment, paragraph 133), but in
favour of 'the special allegation as to the plaintiffs’ view
on tenporalities (paragraph 108). He al so recorded findings
as to the limted scope of the ~Patriarch’s powers in
temporal affairs (paragraphs 58, 60), which seemto be based
on the erroneous viewinter alia that persons who are
subject to two systens of |aw are anenable for different
aspects of the sanme offence only to punishnent wunder one
system (see paragraph 57). The general finding was
chal | enged in the menorandum of objection (grounds 10 and
11), but not in the argunent for the defendants here, which

as previously stated, proceeded on the basis that both sides
were still nenbers of the church.”

On a plain reading of the twojudgnments it appears that the
majority Judges took the viewthat even if, as held by the
District Judge, the plaintiffs had been guilty of acts and
conduct inputed to themit was not necessary for them to
enqui re whet her those acts were mere heresy or al so anounted
to a setting up of a new church or whether the Canon |aw
requiring the verdict of an ecclesiastical authority applied
to both or only to acts of heresy. This attitude they
adopted sinply because of what they understood was the
concession made by the defendants’ advocate, —nanely, that
the plaintiffs had not gone out of the church. They, how
ever, felt bound, notw thstanding the contention of the
def endants that they were also, for simlar reasons.
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within the church, to consider whether the defendants had
voluntarily gone out of the church by setting up a new
church as evidenced by their aforesaid acts: Lear ned
counsel for the appellants contends, and we think there is a
good deal of force in such contention, that the mmjority
Judges do not appear to have exanmined the question or
consi dered whet her voluntarily going out of the church was a
concept separate and distinct fromacts of heresy and if so
whet her the acts and conduct inmputed to the plaintiffs apart
from being acts of heresy from an ecclesiastical point  of
vi ew, anmounted also to voluntarily going out of the’ church
by establishing a new church. Nor do they appear to have
consi dered whether the Canon law requiring verdict of an
eccl esiastical authority was required in both cases. There
can be no doubt,therefore, on the face of the judgnment, that
the decision of the |earned Judges in this behalf proceeds
on what they considered was a concessi on nade by the defend-
ants’ advocate that the plaintiffs had not gone out of the
church. Learned counsel for the defendants appellants
contends that this was a m sapprehension and he relies on
the affidavit of Sri E. J. Philipose, advocate, with which
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were produced two letters witten to him by the senior
advocate. In the first letter it is stated as foll ows: -
"I argued at length of the misconduct of the plaintiffs in
goi ng against the basic conditions of the Royal Courts’
judgrment and said that while the conduct of each party is
open to exam nation neither could be said to have left the
church. Their acts nay be set aside in both cases but they
cannot be said to have left the church. The Judges cannot
accept it in one case as a concession and in the other case
as ny submission. Deciding one part of it as a concession
not requiring the decision of Court is unjust to ny |engthy
argunent on the m sconduct of the plaintiffs; in regard to
their diversion of property fromthe trust - "
In the second letter we find the foll ow ng passages: -
"Throughout my argunent was that the plaintiffs had steadily
and consistently’ set at naught the
540
fundanmental principles of the charity as settled in the
j udgrment s ‘of the Royal Court and the Cochin Court.
As between the charge and counter charge of violation of the
foundation rules, | expressed it as ny view that while their
views may be corrected by the Court neither party should be
treated as having becone aliens to the church by reason
nmerely of erroneous views. That is what is explained in
par agraph 17 of the grounds. M opinion so expressed i s not
to be treated as /a concession of the one case and a
submission as to the other. If ny view of the |aw was not
acceptabl e the | earned Judges nust decide and not treat one
part of a connected statement as a concession not requiring
to be considered by the Court.”
In the review petition ground No. 17 is as follows

"Their Lordships’ observation that the def endant s’
Advocat e based his case on the ground that both parties were
still within the Church and that the defendants’ Advocate
conceded that the plaintiffs have not'left the church and
that they were as good nmenbers of ~ the original Jacobite
Syrian Church as anybody el se is inaccurate and inconplete,
and msleading. The Advocate devoted a great part of the
argunent to showing that the plaintiffs have departed from
the constitution as settled by the Royal Court Judgnent.
The plaintiffs stated that the defendants have left the
Chur ch. In reply the argunent was that there is no -such
thing as ipso facto secession nerely because of differences
of views on the powers of the Patriarch or about the Canon
to be followed. 1t was in that sense and in that sense only
that the argunent was advanced that in law it nmust be taken
that both parties were within the Church. The Judges were
not justified in taking it out of its setting and using part
of it as an admssion in support of the plaintiffs and
rejecting the other portion as a nmere argunent not
sustainable in law so far as the defendants are concerned.
If it should be treated as an admission at all it must have
been accepted or rejected as a whole. It nmust not have been
torn piecenmeal and part used and part rejected.
541
The reasons as signed for concluding that the defendants
have gone out of the Church apply even nore strongly to the
plaintiffs and the Judges shoul d have dism ssed the suit in
[im ne.

Thei r Lor dshi ps failed to note t hat the basi c
constitution of the Church had been laid down by the Roya
Court Judgnent and the plaintiffs by di sowni ng and
repudiating it had really seceded fromit.

If the view of the court was that departure from the
rul es of the foundation put the parties out of the Church it
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should apply alike to both the parties and the statenent
that neither party had gone out of the Church cannot be used
to sustain the plaintiffs’ right and at the sane tine
rejected as untenable to support the precisely sinlar
rights of the defendants.

Their Lordships failed to note that the defendants’
Advocate strongly urged that it was necessary to have the
charges framed, enquiry held and due and proper grounds made
out before a person can be put out of the Church and there
was not even a whisper of it as, having been conmplied with
in this case
Their Lordships also failed to note that there can be no
such thing as an entire body of persons agai nst whom not hi ng
was alleged or proved being held to have gone out of the
Chur ch.

Their Lordships failed to note that the so-called adm ssion
did not in any way affect the defendants’ case that the
Patriarch and the plaintiffs and their partisans have
voluntarily left the Church and had thereby ceased to be
menber s t'hereof . "

Learned: Attorney-GCeneral strongly objects to any reference
being made to the facts contained in the affidavit of E. J.
Philipose or the Iletters produced along with it and he
refers wus to the decision of this Court in Sha Milchand &
Co. Ltd. v. Jawahar MIls Ltd. (1), and the cases therein
referred to and to the case of Reg. v. Pestanji Dinsha and
Anot her (1) . It wll, however, be noticed that what was
deprecated in that case was the fact that no affidavit had
been filed before the trial Court for the rectification of
what, in the appeal Court,

(1) [1953] S.C.R 351 at P. 366.

(2) 10 BomH C. R 75.

542

was alleged to have been wongly recorded by the tria

Judge. The Privy Council in Madhu Sudin Chowdri V. Misammat
Chandrabati Chowdhrai n(1) also suggested that the proper
procedure was to nove. the Court i'n whose judgnent the error

is alleged to have crept in. In this case, as already
stated, an affidavit was filed before the appeal Court
itself while the Chief Justice and Nokes J. were still in
of fice. Further, if, as laid down in the judgment of this

Court to which reference has been nade, the proper procedure
is to apply to the Court whose judgnent is said to be
founded on a m sconception as to the concessi on nmade by the
| earned Advocate appearing before it, by ~what ~ procedure,
unless it be by way of review, could that Court be noved?
I ndeed, the Madras case referred to in the judgnment of this
Court freely indicates that the application should be by way
of review Patanjali Sastri J. (as he then was) sitting
singly in the Madras High Court definitely took the view in
Rekhant i Chi nna Covinda Chettiyar V. S. Var adappa
Chettiar(2) that a misconception by the Court  of a
concession made by the Advocate or of the attitude taken up
by the party appears to be a ground anal ogous to the grounds
set forth in the first part of the review section -and
affords a good and cogent ground for review. The | earned
AttorneyCeneral contends that this affidavit and the letters
acconpanying it cannot be said to be part of ',the record"
within the |I nmeaning of Order 47, rule 1. W see no reason
to construe the word " record " in the very restricted sense
as was done by Denning L.J. in Rex v. Northunberland
Conpensation Appeal Tribunal Ex-Parte Shawm(1l) which was a
case of certiorari and include within that term only the
document which initiates the proceedi ngs, the pleadings and
the adjudi cati on and exclude the evidence and ot her parts of
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the record. Further, when the error conplained of is that
the Court assumed that a concession had been nade when none
had in fact been nade or that the Court misconceived the
terns of the concession or the scope and extent of it, it
wi Il not generally appear on the

(1) (21917) 21 CWN. 897

(2) Al.R 1940 nmed, 17.

(3) [1952] 2 K. B. 338 at PP- 351-352.
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record but will have to be brought before the Court by way
of an affidavit as suggested by the Privy Council as well as
by this Court and this can only be done by way of review
The cases to which reference has been nade indicate that the
m sconception of the Court nust be regarded as sufficient
reason anal ogous to an error on the face of the record. In
our opinion it is permssibleto rely on the affidavit as an
addi tional ground for review of-the judgnment.

Turning to the affidavit and the letters and the ground No.
17 of review it is quite obvious that the defendants had not
given -up their contention, upheld by the D strict Judge,
that the plaintiffs had been guilty of the acts and conduct
imputed to them What the. learned Advocate for the
def endants did was to accept the Canon | aw as interpreted by
the District Judge, nanely that nobody goes out of the
church w thout the verdict of an ecclesiastical authority,
whet her the acts conpl ai ned of anmount to acts of heresy or
to the establishment of a new church so as to nake the
persons who are guilty of such conduct aliens to the faith.
If the majority Judges took the view that such was not the
Canon law and that the sanme acts and conduct may have an
eccl esi astical aspect in the sense that they anmpbunt to hers
puni shable as such and nay also ampunt to a wvoluntary
separation fromthe church which is not an ecclesiastica
of f ence and does not require the ~ verdict of any
ecclesiastical authority to place the guilty person out of
the <church then it was clearly incunmbent upon the majority
Judges to consider whether the acts and conduct of which the
plaintiffs had been found guilty had actually been 'committed
by them and whet her such acts and conduct also had the dua
aspect, nanely, anmounted to an ecclesiastical of f ence
requi ri ng excomunication and also to a voluntary separation
whi ch not being an ecclesiastical, offence did not require
an ecclesiastical verdict to-place a guilty person out of
the pale of the Church. This, on the face of the judgnent
the | earned Judges failed to do.

Learned Attorney-Ceneral has submitted that the allegations
against the plaintiffs, are five in nunber, nanely-
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(1) The Patriarch has Tenporal powers over the . properties
of the Ml ankara Church

(2) The Patriarch has got the power acting by hinself to
excommuni cate and ordain a Bi shop

(3) Only the Patriarch may consecrate Morone

(4) The Canon of the Church is Ex. XVIII in OS. No. 94 of
1088; and

(5) The Catholicate has not been validly instituted in the
Mal ankar a Church

and suggests that these charges have been gone into directly
or indirectly by the mgjority Judges and that, therefore, no
prejudi ce’ has been caused. He, however, cannot dispute
that the Judges have failed to consider and conme to any
definite finding on sonme of them W do not consider that
the contention of the learned Attorney CGeneral is entirely
wel | founded. |ssue20(1l) contains several charges against
the plaintiffs and even if charges (a) and (b) have been
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referred to in the majority judgnent, the charges (c), (d)
and (e) have certainly not. been dealt with. As to the

temporal power of the Patriarch the District Judge held in
paragraph 58 of his judgnment that the Patriarch had no
temporal authority or jurisdiction or control over the
Mal ankara Jacobite Syrian Church and its tenporalities and
that the, power of general supervision over spiritua
Governnent conceded to the Patriarch in Ex. DY did not
carry with it by necessary inplication the right to
interfere in the adnmnistration of the tenporalities and
properties of the Church. The decision to the contrary in

41 T.L.R | -cannot be regarded as having any bearing after
that judgnment was set aside subject only to three points as
here in before nentioned. |t does not appear that the

majority Judges considered whether the plaintiffs inputed
full tenporal powers to the Patriarch or the linmted one as
conceded to himin Ex. DY andif they did inpute to him

-full tenporal ~powers whether they had departed from a
fundanental tenet of the Church. They do not al so appear to
have considered whether, if the plaintiffs originally

pl edged thenselves to the tenet of full tenmporal power of
the Patriarch and thereby -departed from a fundanental
article and such *departureinvol ved their having
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become aliens, any subsequent change in their attitude by
limting it as in Ex.. DY would nmake a difference. Further
as to the power of consecrating Metropolitans Nokes J. found
that a wvalidly appointed Catholicos had the power, under
both versions of the Canon, to consecrate Metropolitans
without a Synod and that by so claimng the defendants had
not becone aliens to the faith. The |earned Judge, however,
did not consider the inplication of this finding so far as
the plaintiffs were concerned. This finding nay lead to the
inmplication that the claimthat the Patriarch al one has got
the power of ordination and the Catholicos has not  that
power cannot but be regarded as a departure fromthe Canon
Issue 20(1)(a)(l) which relates to the consecration of
Morone has been found in favour of the defendants. - If the
def endants have not gone out of the Church by making the
claim that Mrone may be consecrated by the Catholicos or
the Metropolitan in Ml ankara then the | earned Judge should
have considered whether a denial of such right by the
plaintiffs constituted a departure by them from the

canonical law. This the |earned Judge failed to do. |ssue
20(1) (a) (iii) related to the establishnent of t he
Cat hol i cat e. In "pleading" No. 124 the plaintiffs
mai ntai ned that a Catholicate had not been established at
all. The District Judge held that Abdul Messiah by his

Kal pana Ex. 80 revived the Jacobite Catholicate. The
respondents’ ground of appeal No. 17 assuned that a
Cat hol i cate had been established. Nokes J. held that ' Abdu
Messiah was a Patriarch, that a Patriarch had the power by
hi nsel f and wi thout the Synod to establish a Catholicate and
that a Catholicate had been established by himalthough the
ol d Catholicate of the East had not been revived.
Sat hyanesan J., however, held that the establishment of the
Catholicate in Malankara was dubious, surreptitious and
uncanoni cal and that no Catholicate had been established.
The two judgnments appear to be somewhat at variance in this
respect. In any case, Nokes J. has not considered whether
the stand taken by the plaintiffs that no Catholicate had
been establisbed at all anmpbunts to a departure by them from
the injunctions of the Canon law, On a fair reading of

70
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the majority judgnents it appears to us that the majority
Judges have been nisled by a misconception as to the nature
and scope of the concession alleged to have been nade "by
the defendants’ advocate. If the acts inmputed to the
def endants ampunted to a voluntary separation, the |earned
Judges shoul d have consi dered whether the acts inmputed to
the plaintiffs |ikew se anounted to a voluntary separation

If the defendants had not gone out of the Church by
asserting that a Catholicate had been established, that the
Cat holicos can ordain Metropolitans and consecrate Mrone
then they should have consi dered whet her by denying these
assertions the plaintiffs had not gone out of the Church.
This they failed to do. 'They could not properly decline to
go into the question of fact on account of the adm ssion of
the defendants’ advocate that the plaintiffs remained in the
Chur ch. Such adm ssion at beat was an admission as to the
canon law and the decision that the defendants had
vol untarily gone out of the Church even in the absence of an
eccl esi astiical” verdict necessarily inplies that the conce-
ssi on made by the defendants’ ~advocate requiring an
eccl esi astical verdict as a condition precedent to voluntary
separation also was obviously wong and an erroneous
concession of |aw made by the defendants’ advocate coul d not
be relied upon for saving the plaintiffs. "The fact,
therefore, that «cross-objection No. 11 filed in the Hgh
Court by the defendants does not appear to have been pressed
nakes no difference. |In our opinion, for -reasons stated
above, this head of objection raised by the | earned advocate
for the appellants ‘before wus- is well-founded and the
judgrments of the majority Judges are vitiated by an error of
a kind which is sufficient reason within the neaning of the
Code of Civil Procedure for allowi ng the review

The last point taken up by the | earned advocate ‘for the
appel l ants is that although certain matters had been ‘agreed
to be left out in connection with issue No. 11 (a), the
| earned Judges took an adverse view agai nst the defendants

on matters which had been so | eft out by agreenent. | ssue
No. 1 1 relates to the powers of the Patriarch. Clauses (b)
to (1) relate to specific powers of the Patriarch. Cl ause
(a) of that
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issue is vague and is expressed in very —general terns.
Par agraph 60 of the District Judges judgnent is as follows:-

"60. It was stated by the advocates on both sides that
it is unnecessary for the purpose of this suit to determne
or decide in a general and conprehensive manner or define
exhaustively all the powers that the Patriarch may have over
or in respect of the Malankara Church as the supreme
spiritual or ecclesiastical head of the whole Jacobite
Church including Malankara and | also think it is not within
the province or conpetency of this court to attenpt. to do
it. Wether he is the suprene spiritual head or whether be
is the supreme ecclesiastical head, his powers as the
Patriarch in respect of the matters specified under clauses

(b) to (h) of issue Il. (which have fornmed the subject-
matter of dispute in this case) have been considered and
defi ned under these various headi ngs under this issue Il and

it has also been stated how far they have been deterni ned or
uphel d by | aw courts, custom practice and precedent so far
as Mal ankara is concerned and these findings, it is conceded
on both sides, will suffice."

It wll be noticed that after this agreenment issue No. 11
related only to certain specific powers of the Patriarch.
The findings on these issues by thenselves do not lead to
any result. They were, as it were, only introductory issues
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and were material for other issues, e. g. issues 14, 15, 19

and 20. In other words, the general issue Il (a) being
gi ven up, t he ot her issues ment i oned above were
automatically Ilimted to the specific acts relating to the

specific powers of the Patriarch. The majority Judges have,
however, <certainly gone into three matters which were then
agreed to have been left out, e. g., (a) obligation to obey
the Patriarch whether canonically installed. or not, (b)
extent of the right of the Patriarch by hinself to decide
matters of faith and (c) whether the Patriarch has the right
to approve of a Catholicos in the sense that such approva
was necessary. These matters are not averred in pleadings
and no specific issues have been raised and in the
ci rcunst ances, should not have been gone into. The
suggestion is that these points are covered by other issues.
It is said that the learned Judges held that the new
constitution Ex. AM anmpunted to a
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repudiation of the authority of the Patriarch on the
fol | owi ng grounds: -
(1) Installation of Catholicos ignoring the Patriarch;
(2) Absence of a provision for the approval by t he
Patriarch or Ml ankara Metropolitan;
(3) Odination of Metropolitan and the issuing of Staticons
by the Catholicos, 'and
(4) the right to collect Ressissa.
These points are said to be covered by issues Il (b), (c),
(g) and (h), and ‘also by issues 10(b), 14, 15 and 16.
Assuming it is so, it is clear that the |earned Judges also
founded thenselves on the three points here in before
nmentioned which do not appear to fall within any of the
issues in the case except issue Il (a) which was given up
To decide against a party on matters which do not cone
within the issues on which the parties went to trial clearly
amounts to an error apparent on the face of the record. It
is futile to speculate as to the effect these matters had on
the minds - of the Judges in conparison with the effect of
the other points.
The above di scussion, in our opinion,, is quite sufficient
for the purpose of disposing of this appeal and it “is not
necessary to go into the several other mnor points raised
before wus. In our opinion the appellants have made out a
valid ground for allowing their application for review We
accordingly allow this appeal, set aside the judgnent of the
H gh Court and adnit the review As the different points
involved in this appeal are intimately interconnected we
direct the entire appeal to be reheard on all points unless
both parties accept any of the findings of the High Court.
The costs nust followthe event and we order. that’  the
appel l ants nust get the costs of this appeal before us and
of the application for review before the H gh Court.
We need hardly add that the observations that we have made
in this judgment are only for the purpose of this
application for review and should not be taken or read as
observations on the nerits 'of the appeal now restored —and
to be reheard by the H gh Court.

Appeal al | owed.
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