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PETI TI ONER
MOLLY JOSEPH @ NI SH

Vs.

RESPONDENT:
GEORCE SEBASTI AN @ JOY

DATE OF JUDGVENT: 18/ 09/ 1996

BENCH
N. P. SINGH, S.B. MAJUMDAR

ACT:

HEADNOTE

JUDGVENT:
ORDER

This appeal has been filed on ~behalf of the wife for
setting aside the judgment of the Special 'Bench of the
Kerala High Court, directing the District Judge to conduct
enquiry into the allegations relating to the subsistence of
a former marriage of the appellant and then to pass a decree
accordance with law. A petition was filed by the respondent-
husband before the District Judge for a declaration that (i)
the marriage wth the appellant is nullity on the ground he
marri age between the appellant —and one Prince Joseph was
subsisting on the date the appellant married the respondent;
(ii) the appellant was insane and continued to be so til
the date of nmarriage. That application was contested by the
appel l ant saying that although she had married earlier with
aforesaid Prince Joseph, the said marriage was annulled by
the order of the Ecclesiastical Tribunal (Church Court as it
is referred to at tines). It was al so asserted on her behalf
that previous marriage was known to the respondent and
inspite of that he agreed to marry the appell ant.

The learned District Judge did not conduct any enquiry
and he declared the marriage between the appellant and the
respondent a nullity nerely on basis of the pleadings of the
parties. According to him as the appellant had admtted the
earlier marriage and as there was no decree of any Cvi
Court in accordance with the provisions of the Indian
Di vorce Act, 1869 (hereinafter referred to as the 'Divorce
Act’) the former marriage continued inspite of annul nent
order passed by the Ecclesiastical Tribunal, and the
marriage had to be declared a nullity because of Section
19(4) of the Divorce Act. As required by Section 20 read
with Section 17 of the aforesaid Act the order of the
District Judge was placed before a Bench of three Judges
presided over by Justice K T. Thonmas (as he then was) for
confirmation. The H gh Court hel d:

"Canon Law (or personal [law of

Christians) can have theol ogi cal or

acclesiastical inplications to the

parties. But after the Divorce Act

canme into force a dissolution or

annul ment grant ed under such
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personal |aw cannot have any | ega

i npact as statute has provided a

different procedure and a different

code for divorce or annul nent."

This appeal is against the aforesaid judgment of the
H gh Court.

The preanble of the Divorce Act says:

"Whereas it is expedient to anmend

the law relating to the divorce of

persons professing to Christian

religion, and to conf er upon

certain Courts jurisdiction in

matters matrinonial; it is hereby

enacted as follows............. "

Section 3(4) defines 'Court’ to nean the High Court or
the District Court, as the case may be. Section 4 provides:

Matrimonial jurisdiction of High
Courts to be exercised subject to
Act .

Exception - ~The jurisdiction. now

exercised by the H.gh Courts  in

respect of divorce a nensa et toro,

and in all other causes, suits and

matters mat r i'noni al , shal | be

exerci sed by such Courts and by the

District Courts subject to the

provisions in this Act contained,

and not otherw se; except so far as

relates to the granting of marriage

i censes, which nmay be granted as

if this Act had not been passed."

Section 10 enabl es any husband to present a petition to
the District Court or to the Hi gh Court, praying that his
marriage may be dissolved on the ground that his wife has,
since the solemization thereof, been guilty of adultery. A
wife may al so present a petition tothe District Court or to
the High Court for dissolution (of the marriage’ on the
grounds nentioned therein. In view of Section 17  every
decree for dissolution of narriage made by the District
Judge shall be subject to confirmation by the H gh Court.
The said Section requires that cases  for confirmtion of
decree for dissolution of marriage shall be heard by a Bench
conprising of three Judges. It also vests power in the Hi gh
Court, if it thinks necessary, to direct further enquiry or
additional evidence to be taken. Chapter- |V deals wth
nullity of marriages. In view of Section 18 any husband or a
wife may present a petition to the District Court or to the
H gh Court praying that his or her nmarriage may be decl ared
null and void. Section 19 prescribes the grounds on which a
marriage can be declared to be nullity. Section 19 provides:

"Grounds of decree - Such decree
may be made on any of the follow ng
grounds:

(1) t hat the r espondent was
i npotent at the tine of the
marriage and at the time of the
institution of the suit;

(2) that the parties are within the
prohi bi ted degrees of consanguinity
(whet her natural or |legal) or
affinity;

(3) that either party was a lunatic
or idiot at the time of the
marri age;

(4) that the former husband or wfe
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of either party was |living at the

time of the nmarriage, and the

marriage with such forner husband

or wife was then in force.

Nothing in this section shal

affect the jurisdiction of the High

Court to maks decrees of nullity of

marriage on the ground that the

consert of ei t her party was

obt ai ned by force or fraud."

Every decree of nullity of marriage made by the
District Judge shall be subject to confirmation by the High
Court because of Section 20 and provisions of Section 17,
cl auses one, two, three and four, shall, nutatis nutandis
be applicabl e.

Froma bare reference to the different provisions of
the Act including preanble thereof it 1is apparent that
Di vorce Act purports to amend the law relating to divorce of
persons professing the Christian religion and to confer upon
courts which shall include District Court and the Hi gh Court
jurisdiction in matrinonial matters. In this background,
unless the Divorce Act recognises the jurisdiction of
Eccl esiastical Tribunal (sonetines known as Church Court)
any order or decree passed by such Ecclesiastical Tribuna
cannot be binding/'on the courts which have been recogni sed
under the provisions of the Divorce Act to exercise power in
respect of granting divorce and adjudicating in respect of
matri monial matters. It is wel'l ~ settl ed t hat when
| egi sl ature enacts a law even in respect of the personal |aw
of a group of persons followinga particular religion, then
such starutory provisions shall prevail and override any
personal |law, usage or custom prevailing before coming into
force of such Act. Fromthe provisions of the Divorce Act it
is clear and apparent that they -purport to prescribe not
only the grounds which a narriage can be dissolved or
declared to be nullity, but also “provided the forumwhich
can dissolve or declare the nmarriage to be nullity. As
al ready nentioned above, such power has been vested either
inthe District Court or the High Court. In this backgroud,
there is no scope for any other —authority including
Eccl esiastical Tribunal (Church Court) to exercise power .in
connection with matrinonial matters which are covered by the
provisions of the Divorce Act. The High Court has rightly
pointed out that even in cases where Ecclesiastical Court
purports to grant annul nent or divorce the Chur ch

authorities would still continue to be under disability to
performor solemize a second nmarriage for any of the
parties until the marriage is dissolved or annulled in

accordance with the statutory law in force

The | earned counsel appearing for the appellant placed
reliance on the judgment of this Court in the< case of
Lakshm Sanyal v. Sachit Kumar Dhar, AIR 1972 SC 2667 =
(1973) 2 SCR 122, in support of his stand that inspite of
the provisions of the Divorce Act and procedures prescribed
therein for dissolution of narriage or declaration of a
marriage to be nullity, Ecclesiastical Tribunal can also
di ssolve a marriage. 1In that case, this Court was
consi dering whether a marriage could be declared a nullity
on the ground that the parties were within the prohibited
degrees of consanguinity which is a ground for declaring a
marriage to be nullity wunder Section 19(2) of the Divorce
Act. In that connection, it was said:

"The second point relates to the

effect of the marriage between the

parties wi t hin t he pr ohi bi ted
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degree of consanguinity. The | ndian
Di vorce Act or the Indian Christian
Marriage Act do not give any
definition of what the prohibited
degrees are. It has been urged on
behal f  of the appel | ant t hat
assum ng the Canon Law had to be
| ooked at for findi ng t he
prohi bited degrees it has been
found that the appellant and the
respondent being children of rea
sisters fell wthin those degrees.
Section 19 of the Divorce Act |ays
down in categorical terns that a
marriage may be declared null and
void, inter alia, where the parties
are within the prohibited degree of

consangui nity. There i's no
exception contained in ground No.2
in the said section. It is  not

open, it has been contended, to the
courts to travel beyond S.19 or the
provisions of the Divorce Act to
di scover whet her such an i npedi nent
whi ch renders /the marriage null and
void ab initio can be renoved by a

di spensati on grant ed by the
conpetent authoriby of the -Roman
Catholic

Church. ... ... ool

............... The guesti on of

capacity to marry and inpedinents

inthe way of nmerriage would have

to be resolved by referring to

their personal |aw. That for the

pur pose of deciding the validiay of

the marriage, would be the law of

the Roman Catholic Church nanely,

the Canon | aw of that Church.”

Fromthe judgment aforesaid it is apparent that this
Court having said that Section 19(2) nmkes a narriage
bet ween the parties within the prohibited degrees  of
consanguinity a ground for declaring the ~narriage to be
nullity, pointed out that the Divorce Act does not give
definition as to what are the prohibited degrees Thereafter
it was said that for that limted purpose personal |aw has
to be looked into. According to us, on basis of the
aforesaid judgnent of this Court it cannot be that any
decl arati on of marriage to be void by Ecclesiastica
Tri bunal shall be binding on the District Court or the Hi gh
Court. Such Ecclesiastical Tribunal cannot exercise a power
parallel to the power of the District Court or the High
Court which have been vested in the District Court and the
H gh Court by the provisions of the Divorce Acts Section 18
provides that any husband or wife may present a petition to
the District Court or to the H gh Court praying that his or
her marriage may be declared null and void. In that event,
it excludes the jurisdiction and authority of any other
Tribunal or Court including Ecclesiastical Tribunal (Church
Court).

As the District Judge had disposed of the application
for divorce without any enquiry into the allegations
relating to the subsistence of the former marriage, the High
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Court was justified in remtting the matter to the District
Judge for fresh decision in accordance with law. W find no
reason to interfere with the said order. The appeal is
accordingly disnm ssed. No costs.




