http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 8

CASE NO. :
Appeal (crl.) 1026-1027 of 2003

PETI TI ONER
Rudr appa Ramappa Jai npur and ot hers

RESPONDENT:
St ate of Karnat aka

DATE OF JUDGVENT: 02/08/2004

BENCH

N. SANTOSH HEGDE & B. P. SI NGH
JUDGVENT:

JUDGMENT

W TH

CRI' M NAL 'APPEAL NOS. 1028-1029 OF 2003

Nanagouda Shankar gouda and ot hers \ 005Appel | ant s

Ver sus

St ate of Karnat aka

AND

CRI M NAL APPEAL NOS. 991-992 COF 2003

\ 005Respondent

Ashok | rangouda Pati | \ 005Appel | ant

Ver sus

Stat e of Kar nat aka

B. P. SI NGH

Thi s batch of appeals arises out of an incident which is
all eged to have taken place on Novenber 2, 1993 in vill age Utna
at about 7.00 p.m in which one Sangondappa | ost his life while
several witnesses, nanely PW, 2, 3, 4, 5 and 6 received injuries at
the hands of the assail ants. The case of the prosecution is that
there were ni ne persons who formed thensel ves into an unl awfu
assenbly with the conmon object of causing the death of the
deceased, and in pursuance of the unlawful object of that assenbly
the deceased was done to death and the prosecution w tnesses
abovenaned were injured.

The charge-sheet had been subnitted agai nst nine accused
persons nanely, Nanagouda (A-1), Appasab (A-2), Rudrappa (A-
3), Siddappa (A-4), Ashok (A-5), Rannugouda (A-6), Raju (A-7)
Lal sab (A-8) and Shankaragouda (A-9). However A-9 died during
the pendency of the trial, but the renaining accused were tried by
the IInd Additional Sessions Judge, Bijapur in Sessions Case No.
49 of 1994 charged variously under Sections 148/ 302/326 and 324
all read with Section 149 IPC. The | earned Sessions Judge after an

\ 005Respondent
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exhaustive scrutiny of the evidence on record cane to the
conclusion that the case of the prosecution as against A-5 A7 and
A-8 was not established and he, therefore, acquitted themof all the
charges levell ed against them He, however, found A-1 and A-2
guilty of the offence under Section 302 |IPC and sentenced themto
undergo inprisonnment for life and to pay a fine of Rs.500/-, in
default to undergo one nonth’s rigorous inprisonnment. He found

A-6 guilty of the offence under Section 326 | PC and sentenced him
to undergo rigorous inprisonment for three years and to pay a fine
of Rs.500/-, in default to undergo one nmonth’s rigorous

i mprisonnment. A-3 and A-4 were found guilty of the offence

under Section 324 |IPC and they were sentenced to undergo sinple

i mprisonnment for one nonth,

Several appeal s were preferred by the accused as well as by
the State of Karnataka. Criminal Appeal No.1821 of 2001 was
preferred by the State against the acquittal of A-5, A-7 and A-8 by
the trial court.” Crimnal Appeal No. 1829 of 2001 was preferred
by the State contending that A-3, A-4 and A-6 had not been
adequat el'y puni shed by the Sessions Court. Criminal Appea
No. 1300 of 2002 was preferred by the State for consolidating the
appeal s preferred by it and against the acquittal of A-3 to A-8 of
the charges under Sections 148 and 302/149 IPC. A-1 and A-2
preferred Crimnal Appeal No.1512 of 2001 against their
convi ction and sentence while A-3, A-4 and A-6 filed Crim nal
Appeal No. 1402 of 2001 agai nst their conviction and sentence.

The Hi gh Court by its inmpugned judgnent and order of
Novenber 26, 2002 dismi ssed Criminal Appeal No.1512 of 2001
preferred by A-1 and A-2 against their conviction and sentence
under Section 302 IPC. It also dismssed the appeal preferred by
A-3, A-4 and A-6 against their conviction and sentence. So far as
the State appeals are concerned, it dism ssed Crimnal Appeal No.
1829 of 2001 but partly allowed Crimnal Appeal No.1821 of 2001
and found A-5 also guilty, who had earlier been acquitted by the
trial court. It also partly allowed Crim nal Appeal No.1300 of
2002 inasnmuch as it held A-1 to A6 guilty of the offences under
Sections 302/149 | PC and 148 | PC and sentenced themto
i mprisonnent for life and rigorous inprisonment for 3 years
respectively. It did not pass any separate sentence agai nst ‘A-3, A-
4 and A-5 under Sections 324 and 326 IPC. It also upheld the
conviction of A-1 and A-2 under Section 302 IPC

Before this Court A-1 and A-2 have preferred Crinmna
Appeal Nos. 1028-1029 of 2003 agai nst the judgnment and order of
the High Court in Crimnal Appeal Nos. 1512 of 2001 and 1300 of
2002. A-3, A-4 and A-6 have preferred Crimnal Appeal Nos.
1026 and 1027 of 2003 agai nst the judgnment and order of the High
Court in Crimnal Appeal Nos. 1402 of 2001 and 1300 of 2002.
Crimnal Appeal Nos. 991-992 of 2003 have been preferred by A5
against his conviction by the H gh Court in Crininal Appea
Nos. 1821 of 2001 and 1300 of 2002.

The facts of the case are that the deceased Sangondappa and
the accused as well as sone of the prosecution witnesses are
related to each other. The occurrence took place on Novenber 2,
1993. According to the prosecution, the deceased and his famly
menbers as well as the accused were on cordial ternms till about 2
weeks before the date of occurrence. 15 days earlier, an
occurrence is alleged to have taken place which strained the
rel ati onship between the parties. The case of the prosecution is
that Srikanth, son of the deceased, had assaulted the younger
brother of A-1 when he tried to renpve the public tap in village
Utnal. According to the prosecution, this provided the notive for
the of fence.
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On Novenber 2, 1993 at about 7.00 p.m, according to the
prosecution, all the nine accused variously armed with axes, sticks

and cycle chains came to the house of the deceased. It is not
di sputed that A-5 to A-7 do not belong to village U nal but bel ong
to another village Masabinal. It is alleged that they are related to

A-1. Wen the accused approached the house of the deceased they
were noticed by the deceased and his fam |y nenbers. PW2,

Shi vabai, wife of the deceased warned her husband as well as her
son | rasangappa (PW16) and the son of the brother of the

deceased Shantappa (PW11) that they should not |eave the house
appr ehendi ng danger at the hands of the approaching mob. In fact
she took PW11 and PW 16 inside and kept themin a room but

her husband Sangondappa, deceased, paid no heed to her warning

and proceeded towards the front door of his house saying that the
accused will not harmhim ~ The case of the prosecution is that on
reachi ng the house of the deceased, A-1 assaulted the deceased

with an axe causing an injury behind his right ear. The renaining
accused dragged the deceased to a point in-front of the house of
Bapuraya (PW4). ~There the deceased was assaulted by the

menbers of the nmob. Wile A2 assaulted the deceased on his

chest with the blunt portion of the axe, the others assaulted him
with sticks and cycl e chai ns. Many nei ghbours rushed to the pl ace
of occurrence which included PW1, PW3, PW4, PW5 and PW

6. The nei ghbours /who rushed to the rescue of the deceased were

al so assaulted. W shall consider the details of the assault on the
prosecution witnesses at the appropriate place. As a result of the
assault, the deceased fell down and the accused ran away believing
himto be dead. Al along, according to the prosecution, A-9 (since
deceased) exhorted the other accused not to spare the deceased
sayi ng that he would spend any anount of nobney to save them

The evidence on record discloses that a tel ephonic nessage
was received in Police Station Bijapur about an occurrence having
taken place in Village Unal. PW46 Police |Inspector Batakurk
i medi ately left for Unal with a police party. On reaching the
village he found all the injured including the deceased waiting at
the bus stand. Soon a bus cane and all the injured were sent to
Bi j apur hospital acconpani ed by a constable. Sangondapa,
deceased, however breathed his | ast while on way to Bijapur
hospi tal .

On comng to know that the injured had been brought to the
hospital, PW44 H C. Milla went to the hospital and recorded the
statenment of Shivabai (PW?2) Ext.P/2 between 10.45 and 11. 30
p.m He then came back to the police station and registered Crine
No. 247 of 1993 at 11.40 p.m under Sections 143/ 147/ 148/

324/ 302/ 504 and 506 read with Section 149 |PC On return from
village Unal PW46 took up the investigation of the case. He held
i nquest proceeding on the dead body of the deceased at the Bijapur
hospital and thereafter visited the place of occurrence and took
other steps in the course of investigation. The body of the
deceased was sent for postnortem exani nati on whi ch was

conducted by Dr. Sangappa (PW30) and the post-nortemreport-is
Ext.P/22. The injured witnesses were exam ned by PW29, Dr.
Ramappa. On the follow ng norning the statenents of the

wi t nesses were recorded by the police in the course of
investigation. After investigation PW46 filed the charge-sheet
agai nst the accused who were put up for trial before the Ilnd
Addi ti onal Sessions Judge, Bijapur in Sessions Case No. 49 of
1994.

The trial court on appreciation of the evidence on record
cane to the conclusion that the charge under Sections 302/149 was
not proved. According to the trial court there was no conmon
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obj ect of the assenbly, and each of the accused acted on his own.
On an anal ysis of the evidence on record it cane to the concl usion
that the participation of A-5 A7 and A-8 was highly doubtful and,
therefore, acquitted themof all the charges |evelled agai nst them
It held that A-1 and A-2 were the only persons who assaulted the
deceased and the injuries caused by themresulted in his death.
They were, therefore, guilty of the of fence under Section 302 |PC
A-6 was found to have caused a grievous injury to PW4. He was
accordingly found guilty of the offence under Section 326 |PC. A-
3 and A-4 were found guilty of the offence under Section 324 for
causing mnor injuries.

On appeal the High Court canme to the conclusion that so far
A-7 and A-8 are concerned their acquittal was well nerited. So far
as the other accused are concerned, the High Court held that they
were all nenbers of an unlawful assenbly, the commobn object of
which was to comm t the nurder of the deceased. It, therefore,
held A-1 to A-6 guilty of the offence under Section 302/149 |IPC as
al so of the offence under Section 148 IPC. It affirmed the finding
of the trial court that A-1 and A-2 had caused injuries resulting in
the death of the deceased and they were, therefore, also guilty of
the of fence under Section 302 1PC. The High Court, however,
passed no separate sentence against A-3, A-4 and A-6 for their
convi ction under Sections 324 and 326 | PC

The question which arises for consideration before us is
whet her the High Court was justified in comng to the conclusion
that A-1 to A-6 alongwith A-9 (since deceased) forned thensel ves
into an unl awful assenbly, the object of which was to conmt the
mur der of the deceased. Before we deal withthis npbot question
we shall deal with sone other aspects of the matter which can be
conveni ently di sposed of at this stage.

So far A-7 and A-8 are concerned, the courts bel ow have
concurrently held themnot guilty of any offence. W propose to
consider at this stage the question-as to whether the deceased was
assaul ted by any other accused, apart fromA-1 and A-2. In this
connection we notice that the trial court has neticul ously
consi dered the evidence on record. . So far as the assault on the
deceased by A-1 and A-2 is concerned, the evidence is consistent
that these two caused injuries to the deceased. So far as the other
accused are concerned, the evidence is not consistent. PW2, the
infornmant, alleged in the course of her deposition that A-6 and A-7
had al so assaulted the deceased with the wooden handl e of the axe
and a cycle chain respectively. However, the informant in her first
i nformati on report did not say so and, therefore, her evidence /in
court as against A-6 and A-7 assaulting the deceased was not
found acceptable by the trial court.

PW6 asserted that A-4, A-5 and A-7 had al so assaulted the
deceased but it was found that he had not said so in the course of
investigation in his statenment recorded under Section 161 Cr. P.C.
The trial court, therefore, did not accept this part of the evidence of
PW6. PW4 stated that as many as 5 other accused, apart from A-

1 and A-2 assaulted the deceased and in this connection he

involved A-3, A-4, A-6, A7 and A-8. No other wi tness had

stated so and, therefore, the trial court did not accept this part of
his evidence. On the other hand PW. 3, 5 and 8 deposed that only
A-1 and A-2 had actually assaulted the deceased. On the basis of
such evidence on record, we do not find any fault with the finding

of the trial court that only A-1 and A-2 assaulted the deceased and
no ot her accused assaulted him

So far as the assault on injured witnesses is concerned, the
trial court found that PW2 stated that she had been pushed by A-4
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with the blunt portion of the axe. PW3 alleged that A-3 assaulted
himwith stick. PWS5 nmade an all egati on of assault against A-4

but he had not made such a statenent in the course of investigation
under Section 161 Cr. P.C. The trial court, therefore, did not
accept his allegation as against A-4. Simlarly PW6 had all eged
that A-2 and A-7 had assaulted himbut this fact was conspicuously
absent fromhis statenment under Section 161 Cr. P.C. PWA4 stated
that he had been assaulted by A-4 and A-6. So far as the allegation
against A-4 is concerned, PW4 did not involve himin the assault

on himin his statement recorded under Section 161 Cr. P.C. The
trial court, therefore, concluded that in the assault on other

wi tnesses only A-3, A-4 and A-6 had participated. A5, A7 and

A-8 had not taken part in the assault on either the deceased or
injured witnesses. As noticed earlier A-7 and A-8 have been
acquitted by the trial court as well as by the H gh Court. W are of
the viewthat A-5 is also entitled to the benefit of doubt because we
are satisfied, on the evidence of record, that he did not take part in
the assault, even though he may have been present when the

occurrence took place. The High Court was not justified in setting
asi de his order of acquittal.

We shal | now consi der the evidence on record which relates
to the involvenment of “A-9 (since deceased). It is no doubt true that
A-9 died during the pendency of the trial, but his involvenment in
the occurrence is of sonme significance particularly on the question
as to whether the accused had formed themselves into an unl awfu
assenbly with the object of killing the deceased. This is because
the case of the prosecution is that when accused persons proceeded
towards the house of the deceased, A-9 was exhorting themto kil
the deceased assuring themthat he woul d spend what ever npbney
was required for their defence. PW. 9 and 10 deposed that they
were called to the house of A-9 and told by A-9 that persons had
cone fromvillage Masabi nal and that they had decided to beat the
deceased. Inspite of their dissuading himfrom doing so, the
accused persons proceeded towards the house of the deceased and
conmmitted the offence. O the several w tnesses examned on this
aspect of the matter, PW. 3, 4, 5, 6 and 8 do not ascribe any role
to AA9. PW2 did not mention his nane in the course of
i nvestigation and for the first tine while deposing in Court stated
that he was exhorting his acconplices to finish the deceased.
Simlarly PW7 deposed that A-9 was exhorting his-acconplices to
finish the deceased but as stated by the Investigating officer, PW
46, he had not said so in the course of investigation when his
statement was recorded under Section 161 Cr. P.C. So far as PW.

9 and 10 are concerned, the story that they had been called by A9
who disclosed to themtheir intention of assaulting the deceased
does not find place in their statements recorded under Section 161
Cr. P.C. as deposed to by the Investigating officer, PM46. This
part of the story was for the first time narrated by themin the
course of their deposition. The trial court has considered these
di screpancies in the testinony of the above nentioned wi tnesses.

It held that the presence of PW7 was doubtful because she being
the daughter-in-law of PW2, she would not have omitted her

nane fromthe First Information Report when she nentioned the
presence of so many other witnesses. |In any event, as earlier
noticed, PW7 in her statenment recorded in the course of
investigation did not nmention about exhortation by A-9. For the
sane reason we find the versions of PW2, PW9 and PW 10 not
reliable in so far as they relate to the invol venment of A-9.
Admittedly A-9 did not cause any injury to anyone and the only
role ascribed to himwas of exhorting his conpanions to finish the
deceased. W find this part of the story to be unacceptable.

In view of the foregoing, we are of the considered view that
in the occurrence that took place, only A-1 and A-2 assaulted the
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deceased while A-3, A-4 and A-6 assaulted sonme of the
prosecution witnesses. So far as A-9 (since deceased) is
concerned, his involvenent in the occurrence is doubtful.
Sinmlarly the evidence does not establish the involvenment of A-5.
A-7 and A-8, as earlier noticed, have been acquitted by the tria
court as well as by the High Court.

The next question is as to the of fence nmade out agai nst the
appel l ants. The trial court was of the view that there was no
unl awful assenbly at all and the appellants whose i nvol venent
was proved coul d be punished for their individual acts.
Accordingly it found A-1, A-2 guilty of the offence under Section
302 IPC and A-3, A-4 and A-6 guilty of the offences under
Sections 324 and 326 | PC.. The High Court on the other hand was
of the viewthat A-1 to A-6 had forned thenselves into an
unl awf ul assenbly, the common object of which was to conmit
the nurder of the deceased and they were, therefore, guilty of the
of f ence under Section 302/149 | PC

Having regard to the facts of the case we have no doubt that
A-1l, A2, A3, A4 and A-6 had formed thenselves into an
unl awf ul assenbly. But the npot question which arises, at this
stage, is as to whether the conmon object of the unlawful
assenbly was to commt the nurder of the deceased or whether the
conmon obj ect was to give hima beating and cause grievous hurt
to him To answer this question scrutiny of the nmedical evidence
on record is necessary to find the nature of “injuries inflicted. It
al so involves | ooking into other circunstances of the case.

The injured witnesses were exam ned by Dr. Ramappa (PW
29). He found no external wounds on PWs. 1 and 2.  PW3,
according to him had suffered an abrasion on'| eft hand ankl ets
whi ch coul d have been caused by her bangl es but she had al so
suffered a | acerated wound on the left shoul der which was a sinple
injury. On PW4 he found one abrasi on behind the right shoul der
and four of his ribs fractured. QCbviously the injury was grievous
in nature. PWD5 had an abrasion behind his head which was a
simple injury. Simlarly, PW6 suffered an abrasi on which was a
sinmple injury. It is, therefore, apparent that apart from PW4 the
other five witnesses had suffered very mnor injuries. The post-
nortem on the body of the deceased was conducted by Dr.
Sangappa (PW30). He found the follow ng ante nmorteminjuries
on the deceased: -

"1, Abr asi on wound on right side of head i.e.
behi nd ear, measuring 4 x 1 inch broad and
deep to the bone, | ower bone was broken

2. Lacer ated wound on | eft side of face, chin
3. Lacerated wound on | eft side of chest.
4. Abr asi on | acerated wound crossed to right

side on ribs, neasuring 6 x 1 inch
5. I nci sed wound on | eft side bel ow shoul der

6. Abr asi on wound on centre finger of right
side hand and on left index finger

7. H s chest, neck leveled, belowit air was
filled, ribs were broken and wound was in

lungs, the hole was found through it air was
passing in snmooth vessel and spreadi ng on

to chest & necks. It is called surgica
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anpi xoma.

8. Lacerated wound on right side of chest
| ower side just outside, one rupees coin type
wound was found."

According to himthere was no injury to the brain nor was
death caused by injury No.1 on the head. |In his view death was the
cunul ative effect of the injuries suffered by the deceased. The
doctor has not stated any one of the injuries was sufficient in the
ordinary course to cause the death. According to himdeath was
due to shock and henorrhage as a result of injuries to vital organs.
The medi cal evidence, therefore, discloses that though the
deceased had suffered serious injuries, none of themby itself was
sufficient to cause the death in the ordinary course. The death was
the result of the cunulative effect of all the injuries. Apparently,
therefore, even though A-1 and A-2 were arned with axes, as
deposed t'o by the w tnesses, they caused injuries to the deceased
only fromthe blunt side of the axes. Injury No.1l was no doubt
caused by the sharp side of the axe but that injury was not of a very
serious nature, though having fractured a bone, it was grievous in
nature. Having regard to the nature of the injuries and the other
facts and circunstances of the case we are of the view that the
obj ect of the unlawful assenbly was not to commt the nurder of
the deceased but certainly to cause grievous-hurt to him Lear ned
counsel for the appellants drew our attention to paragraph 9 of the
judgment reported in 1994 Supp (3) SCC 235 : Shivalingappa
Kal | ayanappa and others  vs. State of Karnataka where in simlar
circunstances this Court found the appellants guilty of the offence
under Sections 326/149 I PC and only twoof the accused who had
caused injuries resulting in the death of the deceased were held
liable for their individual acts and punished under Section 302 |PC.
That was al so a case where sone of the appellants, though arned
with axes, did not use the sharp side but only gave one or two
bl ows on the head with the butt ends. Some of the accused, who
were armed with stick dealt blows only on the | egs and/or on'the
hands which were not serious. In these circunstances this Court
cane to the conclusion that the common object of the unlawfu
assenmbly could not be said to be to cause nurders-and at any rate it
could not be said that all the accused shared the same and that they
had know edge that the two deceased persons would be killed and
with that know edge they continued to be the nenbers of the
unl awful assenmbly. It was observed that whether there existed a
conmon obj ect of the unlawful assenbly to commit mnurder
depended upon various factors.

It is true that when such a question arises for consideration

by the Court, no judgnent can be cited as a precedent howsoever
simlar the facts may be. As was observed by this<Court in
Pandurang and ot hers vs. State of Haryana : AR 1955 SC 216

each case nust rest on its own facts and the nere simlarity of the
facts in one case cannot be used to determ ne a concl usion of fact

in another. 1In the instant case, we find that the alleged notive for
the conmmi ssion of the offence was rather flinsy. Menbers of the
prosecution party as well as the nenbers of the defence party were

related to each other and so were nost of the witnesses. It is also
the consistent case of the prosecution that till 15 days before the
occurrence their relationship was cordial. Only two weeks before

the occurrence the son of the deceased had assaulted the younger
brother of A-1 who had tried to dismantle the public tap in the
village. This could hardly provide a nmotive for committing the
nmurder of the deceased. The grievance, if any, was against the son
of the deceased and in any event, even if it is assumed that this
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may have led to ill will between the parties, it would be too nuch
to infer that for this reason the appellants woul d have decided to
conmit the murder of the deceased. The injuries found on the

wi tnesses are sinple in nature except the fracture of ribs suffered
by PW4. The injuries were not on vital parts of the body. It,
therefore, does not appear that A-3, A-4 and A-6 shared the

conmon object to comit murder. So far as the deceased is
concerned, injury no.1l caused by A-1 did not endanger the life of
the deceased nor was any one of the other injuries sufficient in the
ordi nary course of nature to cause the death of the deceased. The
serious injuries found on the chest of the deceased by the doctor
were caused by use of the axe fromits blunt side. Death was the
cunmul ative effect of all the injuries. These facts do indicate that
the appellants did not intend to cause the death of the deceased,
and the object of the unlawful assenbly could not be to cause the
death of the deceased. O course they nust have known that if

they assaulted the deceased with such weapons as they carried, it
may result in grievous hurt to him W are, therefore, of the view
that in the facts and circunstances of this case, the appellants nust
be hel d to have fornmed an unlawful assenbly, the comon obj ect

of which was to cause grievous hurt to the deceased. They are,
therefore, guilty of the of fence under Sections 326/149 IPC. Since
none of the injuries found on the person of the deceased was in
itself sufficient in the ordinary course to cause death, neither A-1
nor A-2 can be held guilty of the offence under Section 302 |IPC on
the basis of their individual act.

In the result Crimnal Appeal Nos. 991-992 of 2003 are
allowed and A-5 is acquitted of all the charges |evelled agai nst
hi m Crimnal Appeal Nos. 1026 to 1029 of 2003 are partly
al l owed and the appellants therein are acquitted of the charge
under Sections 302/149 IPC and A-1 & A-2 of the charge under
Sections 302 IPC. They are, however, found guilty of the offence
under Section 326/ 149 | PC and sentenced to undergo rigorous
i mprisonnent for five years each and to pay a fine of Rs.500/-, in
default to undergo inprisonment for one nmonth each. ' In view of
the conviction of the aforesaid appellants under Section 326/ 149
| PC we do not consider it necessary to pass separate sentence
agai nst them under Sections 148 and 324 | PC. The appell ants
must now surrender to their sentence subject to the provisions of
Section 428 Cr. P.C.




