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1985 SCC_(4) 325 1985 SCALE (2)329
ACT:
Payment of Bonus - Act, section 3 scope of, -

Undert aki ngs of five conpani es get anmml gamated with anot her
in accordance with the schene of anml ganmation sanctioned by
the Hgh Courts providing for preparation -of a separate
profit and 1oss account for the year of amal gamation and
al so safeguarding the interest ~of workmen of a particular
conpany and in particular their rights under the paynent of
Bonus Act and Industrial Disputes Act - Wether the new
conpany take refuge under section 3 and refuse to pay higher
bonus as per the profit and |oss account” on the specious
pl ea that bal ance sheet has not ~been prepared - Const-
ruction of wel fare |egislation laws - Vet her t he
adj udi cating authority has powers to direct the enployers
to prepare and submit a regular ( bal ance sheet, on being
sati sfied that such bal ance sheet was not prepared 'to defeat
the clains of the enpl oyees.

HEADNOTE:

The first respondent is a conpany incorporated on 30th
June, 1969, which commenced its business ~in the name and
style of Binny Limted on ant fromlst Novenber, 1969. The
appel l ants were fornerly enployed by Binny & Co. Ltd., and
are now enpl oyed in the Finance, Trading ant Agency Division
of the respondent Conpany. Messrs Binny & Co.  Limted in
which the appellants were fornerly enployed, was a well
established British Conpany of a standing of nore-than 170
years with branch. all over India and had accumul ated huge
reserves and was able to acquire interest in various other
conpani es nanely, Messrs Bucki ngham and Carnatic Co. Ltd.,
The Bangal ore Whollen, Cotton ant Silk MIls Co. Ltd., Binny
Engi neering Wrks Ltd, Gange Transport and Tradi ng Conpany
Ltd., and Madura Conpany Private Linmted. Al these five
conpani es were anal gamated in accordance with the schene of
amal gamati on sanctioned by different H gh Courts wth the

respondent Conpany. The schene of amal gamati on made
provisions for various matters. Clause 12 of the schene
provi ded that "all the enployees of the anmlganmating
conpanies will becone enpl oyees of the new conpany without

interruption in service and on terns no | ess favourable to
them" Cause 13 provided that "a separate
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profit ant 1088 account would be prepared for each of the

amal gamating conpanies for the financial year 1969." The

Hi gh Court while sanctioning the schene, included in

paragraph 11 of the order "In the result, the schene of
amal gamation is sanctioned without prejudice to the rights
of the enpl oyees of Binny and Conpany Limted in working but
their existing rights wunder the aforesaid Acts (Paynent of
Bonus Act and Industrial Disputes Act) as against the w
conpany, if they are 80 entitled."

Till the vyear 1968, the enployees of Binny & Co.
Limted nanely, the appellants, had been getting the maxi num
bonus of 20 per <cent of their gross salary every year in
view of the huge profits earned by the said conpany.
However, in the financial year 1969, the respondent Conpany
declared and paid the mninum bonus of four per cent of the
gross salary to the appellants alongwith other enpl oyees of
the respondent conpany, who were formerly the enpl oyees of
the remaining five anal gamati ng conpani es on the basis of a
consol idated profit and 1o0ss account of the respondent
conpany for the said year. The appellants objected to this
ant raised a claimthat they were entitled to receive bonus
at 20% of their gross salary on the basis of the separate
profit and 1088 account ~ for the conpany formerly known as
Binny & Conpany Linmted prepared under clause 13 of the
schene of amal gamation and which showed a profit of
Rs. 26, 01, 272 during the financial year 1969 in addition to a
further sum of nore' than Rs.. 10 Lakhs lying to the credit
of the appellants as on 31st December, 1968. This clai mwas
referred to the Industrial Tribunal, Madras by a reference
order dated 19th My, 1971, directing the -question of
fixation of the quantum of bonus for the year 1969 for
adj udi cation. The Tribunal considered the evidence before it
ant also referred to the relevant” provisions of the |aw
governing the question and cane to the conclusion that no
separ at e bal ance sheet was prepared for this conpany and the
quantification of the bonus payable and to be nade on the
consolidated surplus available taking into account the
bal ance sheet of the anal gamati ng conpani es under section 3
of the paynent of the Bonus Act. Hence the appeal by
speci al | eave.

Al'l ow ng the appeal, the court,
N

HELD: 1. It is trite law that in matters of welfare
| egi slation, especially involving |abour; the terms of
contracts ant the provisions of law should be Iiberally

construed in favour of the week. [658 H, 659 A]
654

2.1 Were an anmalganating unit can prepare a bal ance
sheet, when a trial balance sheet and profit and |oss
account are avail able, omssion to do 80 deliberately and
wi thout any valid reason would anbunt to denial ‘of the
benefit of the proviso to section 3 of the Paynent of Bonus
Act to the enpl oyees of such as amal gamating unit. [659 F-(

2.2 Wen evidence and facts nade avail abl e before the
Court show that the claimof the enployees (on the strength
of profit and loss account and trial balance-sheet) is
justifiable, it would be not only inproper but unjust for
the Courts and Tribunal s to deny to themnmselves the
jurisdiction to direct a conpany to prepare a bal ance-sheet
internms of the profit and 1088 account and the tria
bal ance-sheet. To say that Tribunals or Court cannot even in
such exceptional situations direct the enployer conpany to
prepare the bal ance-sheet woul d create undesirable results,
adverse to the enployees. [659 B-C, F-QG
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3.1 Section 3 is an enabling provision in favour of the
enpl oyers. Wen an establishnment consists of different
departments, undertakings or branches, all such departnents,
under takings or branches shall be treated as part of the
same establishnent for the purpose of conputation of bonus
under the Act. This neans that the enployees wll be
entitled to bonus on the basis of the surplus available from
all the wunits put together. The provi so speaks of separate
bal ance- sheet and profit and 1088 account being prepared and
mai nt ai ned for any accounting year in respect of one of the
units of the whole undertaking. In such cases, the
conput ati on of allocable surplus for the payment of bonus
should be on the basis of such separate profit and |oss
account and bal ance-sheet thus prepared and the enpl oyees
will be entitled to claimbonus on this basis. The cl ai m of
the enployees on this basis can be defeated only if this
separate unit was treated as part of the establishment for
the conputation of bonus inmediately before comrencenent of
the accounting year in question. In this case the conpany
has not put forward a plea that for the previous year, Binny
and Conmpany Ltd., was treated as part of the respondent
conpany for the purpose of computation of bonus. The only
plea put forward is ‘that no separate bal ance- sheet was
prepared for this unit. [659 H 660 A-D)]

3.2 The nere/onmi'ssion to prepare a separate bal ance
sheet for one of the amal gamating units will not by itself
hel p the conpany to deny bonus to the enployees of such a
unit. Wien profit and [|oss account and trial bal ance-sheet
are prepared there should be / difficulty in preparing the
regul ar bal ance sheet. [660 DEL
655

JUDGVENT:

ClVIL APPELLATE JURISDICTION :© Civil Appeal No.440 of
1973.

From the Award dated 20'5.1972 of the Industria
Tribunal Madras in |I.D. No. 35 of 1971

M K. Ramarmurthi and J. Ramanurthi for the Appellant.

G B. Pai and Raneshwar Nath for the Respondents.

The Judgrment of the court was delivered by

KHALID, J. This is an appeal, by special leave, filed
by the Binny Enployees Association, a registered trade
uni on, against the award dated 20th My, 1972, nade by the
I ndustrial Tribunal, Madras, |.D. No. 35/71.

The first respondent is a conpany incorporated on 30th
June, 1969, which commenced its business inthe nane and
style of Binny Limted on and from 1st Novenber, 1969. The
petitioners were fornerly enployed by Binny & Co. Ltd,, and
are now enployed in the Finance, Trading and Agency Divi sion
of the respondent company. Messrs Binny & Co. Linited in
which the petitioners were fornmerly enployed, was a well
established British conpany of a standing of nore than 170
years wth branches all over India. The conpany had
accunul ated huge reserves and was able to acquire interest
in various other conpanies. Such conpanies are Messrs
Bucki ngham and Carnatic Co. Ltd., The Bangalore Wbollen,
Cotton and Silk MIls Co. Ltd., Binny Engineering Wrks
Ltd., Gange Transport and Tradi ng Conpany Ltd. and Madura
Conpany Private Limted.

Pursuant to orders passed in conpany petitions in
various H gh Courts and in accordance wth the schene of
amal gamati on sancti oned by the Hi gh Courts, the undertakings
of all the five companies referred to above were amal ganmat ed
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with the respondent conpany. The schene of amal gamati on nmade
provisions for various matters. Clause 12 of the schene
provi ded that all the enpl oyees of the anmal ganmating
conpanies will becone enpl oyees of the new company without
interruption in service and on terns no |l ess favourable to
thent C ause 13 provided that "a separate profit and | oss
account would be prepared for each of the amalgamating
conpanies for the financial year 1969" me six companies
filed conpany petitions in the high Court of Mdras for
sanction of the scheme of amal gamati on. Notices as required
under the Conpani es Act were Published. The Secretary of the
Enpl oyees’ Uni on opposed
656
to the unconditional grant. of approval to the schene of
amal gamation and wanted to get rights of the enpl oyees safe
guarded and for the purpose requested the Court for
i ncorporation of certain conditions in the order of
sanction.  The H gh Court while sanctioning the schene
i ncl uded the foll owing paragraph 11 of the order
In the result, the schene of amalgamation is
sanctioned without prejudice to the rights of the
enpl oyees of Binny-and Conpany Limited in working
out their existing rights under the aforesaid Acts
(Paynent of Bonus Act and Industrial D sputes Act)

as against ‘the new conpany, if they are so

entitled.
Till the vyear 1968, the enployees of Binny & Co.
Limted viz., the petitioners, had been getting the maxi num

bonus of 20 per <cent of their gross salary every year in
view of the huge profits earned by the said conpany.
However, in the financial year 1969, the respondent conpany
declared and paid the m ni mum bonus of four per cent of the
gross salary to the petitioners along with other enployees
of the respondent company, who were fornerly the enpl oyees
of the remaining five amal ganating conmpani es on the basis of
a consolidated profit and |oss account of the respondent
conpany for the said year. The petitioners objected to this
and raised a claimthat they were entitled to receive bonus
at 20 per cent of their gross salary on the basis O the
separate profit and |oss account for the conpany formerly
known as Binny & Conpany Limited. This claimwas referred to
the Industrial Tribunal, Madras, by a reference order dated
[9th May, 1971, directing the question of fixationof the
guantum of bonus for the year 1969 for adjudication. The
Tri bunal considered the evidence before it and al'so referred
to the relevant provisions of the | aw governing the question
and came to the conclusion that no separate balance-sheet
was prepared for this conpany and the quantification of the
bonus payable had to be nade on the consolidated surplus
avai l able taking into account the balance-sheet of the
amal gamati ng conpani es. Hence this appeal

The case of the appellant before the Tribunal and
repeated before us is that the amalgamating; companies
mai nt ai ned separate profit and | oss accounts notw t hstandi ng
their amal gamation into the respondent conpany. They also
stated that the provident fund account of the enpl oyees of
each amal gamated wunit was al so separately nmintained. The
petitioners relied upon clause 13 of +the scheme which
provided that in so far as the financial year
657
1969 is concerned a separate profit and loss account for
each of the amal gamating conpanies would be prepared and
that, in fact, a separate profit and |oss account was
prepared accordingly for that vyear. This profit and 1o0ss
account shows that Binny & Conpany Ltd., of which the
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petitioners were originally enployed, had earned a profit of
Rs. 26,01,272 during the financial year 1969 in addition to
a further sumof nore than Rs. 10 lakhs lying to the credit
of the petitioners as on 31st Decenber, 1968. If the profit
mentioned above is taken into account, the petitioners
contend, that they would be entitled to the maxi mum bonus of
20 per cent of their gross salary for the year 1969.
The respondent conpany pleaded in their return that
consequent to the anmalgamation, the respondent conpany
(Binny & Company Linmited) becanme a single unit and all the
enpl oyees were covered by the same terms of the Payment of
Bonus Act. They denied that the business activities of the
fornmer Binny & Co. Limted constituted a separate departnent
or undertaking as envisaged in the Paynent of Bonus Act.
According to themthere was only a single bal ance-sheet for
the whole Binny Linited. They admitted that separate profit
and | oss account was prepared for the year 1969 for the
finance, trading and agency division and the garment factory
(former Binny & Company Limted) as required in the schene
of anmal gamati on, but no separate balance-sheet was prepared.
The conpany relied upon Section 3 ~of the Payment of Bonus
Act which stated that the various conpani es which have been
amal gamated shoul d be treated as part of the same
establ i shnent under ~ the Act for the purpose of conputation
of bonus.
It is against these facts, that the controversy in this
appeal has to be decided. The only question that is involved
inthis appeal is as to which is the wundertaking whose
trading profits have to be taken into consideration for
conputing the bonus for the year 1969: the enpl oyees’ union
contending that it is the trading profits of ~the forner
Binny & Conpany Limted and the respondent. . conpany
contending that it is the total profits of the six units put
t oget her.
Bef ore proceeding further, we may usefully 'quote
Section 3 of the Paynent of Bonus Act:
Where an establishnment consists of different
departnents or undertakings or has ‘branches,
whet her situated in the sane place or in different
pl aces, all such

658
departnments or undertakings or —branches shall be
treated as parts of the sane establishnment for the
pur pose of conputation of bonus under this Act:
Provided that where for any accounting year a
separ at e bal ance-sheet and profit and | oss account
are prepared and maintained in respect of any such
department or undertaking or branch shall be
treated as a separate establishnent for/ the
pur pose of conputation of bonus under this Act for
that year, unless such departnent or undertaking
or branch was i mediately before the comencenent
of that accounting year treated as part of the
establishnment for the purpose of conputation  of
bonus. "

This section provides that different departnents or
undertaki ngs or branches of an establishnent should be
treated as part of the same establishnent for the purpose of
conput ati on of bonus under the Act. For our purpose, the
proviso is inportant. The proviso deals wth situations
where in any accounting year, a separate bal ance-sheet and
profit and |oss account are prepared and nmaintained in
respect of any such departnent of an establishnent. It is
not disputed that the profit and | oss account for the Binny
& Conpany Linmted was, in fact, prepared. Nor is it disputed
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that a trial bal ance-sheet was al so prepared for this unit.
But the conpany takes refuge in the plea that a separate
bal ance- sheet was not prepared for this unit, to opt out of
the proviso to Section 3. To reinforce this plea, the
conpany relies wupon clause 13 of the Schene which reads as
fol | ows:

"Separate Profit and | oss account will be prepared

for each of the amalgamating conpanies for the

financial year 1969.

The contention of the conpany is that this clause
speaks only of separate profit and |oss account for each of
the amal gamated conpanies for the financial year 1969 and
not of a separate bal ance-sheet for this year. The question
before us is whether the conpany could be pernitted to put
forward such a specious plea to defeat the claimof the
enpl oyees, though the profit and |oss account and the tria
bal ance-sheet di sclose surplus pernmitting the conpany to pay
2() per~ cent bonus as clained by the petitioners. It is
trite lawthat in matters of welfare |egislation, especially
i nvol vi ng labour,” the terns - of contracts and provisions of
| aw shoul'd be liberally construed in favour of the
659
weak. If only a separate balance-sheet had been prepared for
this unit, the company woul d have had no answer to the claim
nmade by the petitioners. It could be that a separate
bal ance- sheet was not’ prepared deliberately to avoid paynent
of bonus to the enployees of this unit under the cover of
the proviso to Section 3 of the Paynment of Bonus Act and
clause 13 of the Schene. Wen  evidence and facts made
avai |l abl e before the Court show that the claim of the
enpl oyees (on the strength of profit and | oss account and
trial bal ance-sheet) is justifiable, it would be not only
i mproper but unjust for the Courts and Tribunals to deny to
thenselves the jurisdiction to direct a conpany to prepare a
bal ance-sheet in terms of the profit- and | oss account and
the trial balance-sheet. W thought it necessary to make
this position clear because of the observations made by the
Tribunal in the award in answer to the plea raised by the
Union that the Tribunal could authorise preparation of a
bal ance- sheet under Section ;25 of the Paynent of bonus Act
and in the light of such balance-sheet, so prepared, the
Court could proceed to award bonus on the allocabl e surplus.
That portion of the award reads L as foll ows:

"But Section 25 does not apply to a conpany as in
this case. The section does not authorise Court to
prepare a bal ance-sheet. Even otherw se, 1 cannot
agree Chat the Court can order a bal ance-sheet to
be prepared fromthe accounts avail able of Binny &
Co. and act on it under Section 3 of the Act for
the sinple reason that a bal ance-sheet so drawn up
cannot by any stretch of imagination be considered
to be prepared and nuaintained by the undertaking
or unit.

If this statement of the Tribunal 1is accepted as the
correct law that would result in adverse consequences on-the
enpl oyees and woul d render them helpless in their clains for
bonus, in situations |ike the one that we have in this case.
Where an amal gamating unit can prepare a bal ance-sheet, when
a trial balance-sheet and profit and |o0ss account are
avail able, omssion to do so deliberately and wthout any
valid reason would anbunt to denial of the benefit of the
proviso to the enployees of such an analganmating unit. To
say that Tribunals or Court cannot even in such exceptiona
situations direct the enployer conpany to prepare the
bal ance-sheet would in our opinion, <create undesirable
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results, adverse co the enpl oyees.

It is necessary to bear in mnd the scope of Section 3
and its proviso. Section 3 is an enabling provision in
favour of the
660
enpl oyers. Wen ah establishment consists of different
departnments, undertakings or branches, all such departnents,

undert aki ngs or branches shall be treated as part of the
same establishnent for the purpose of conputation of bonus
under the Act. This neans that the enployees wll be

entitled to bonus on the basis of the surplus available from
all the wunits put together. The provi so speaks of separate
bal ance-sheet and profit ‘and | oss account being prepared and
mai ntai ned for any accounting year in respect of one of the
units of the whole undertaking. In such case, the
conputation of allocable surplus for the paynent of bonus
should be on the -basis of such separate profit and |o0ss
account- and balance-sheet thus 6 prepared and the enpl oyees
will be entitled to claimbonus on this basis. The clai m of
the enployees onthis basis can be defeated only if this
separate unit —was treated as part of the establishnment for
the conputation of bonus inmedi ately before comencenent of
the accounting year in question. In this case, the conmpany
has not put forward a plea that for the previous year, Binny
& Conpany Ltd., was treated as part of the respondent
conpany for the purpose of conputation of bonus. The only
plea put forward is that no separate balance-sheet was
prepared for this unit. The nmere omssion to prepare a
separ at e bal ance-sheet. for one ~of the anmalgamating units
will not by itself help the conpany to deny bonus to the
enpl oyees of such a wunit. Wien profit & |oss account and
trial bal ance-sheet are prepared one fails to understand the
difficulty in preparing the regul ar bal ance-sheet. It is not
di sputed, nor can it be disputed on the naterials avail able
before us, that the enpl oyees of Bi nny & Conpany Ltd., could
get 20 per cent bonus as clainmed by them They cannot be
denied this bonus nerely on. the ground that /'separate
bal ance-sheet was not prepared for their unit when all the
materials were available for preparation of such a bal ance-
sheet .

The enpl oyees should be deenmed to have foreseen the
difficulties of this kind when they sought and obtai ned an
order from the H gh Court about which nmention has been made
earlier to see that their rights were safeguarded and the
schene of amal ganation was not pernmitted ~to work tc their
detri ment.

We do not think it necessary to consider the various
authorities on this point in detail because the dispute
falls within a short factual conpass which we have indicated
above. W would like to make it clear that in situations
like this where the second part of the proviso to Section 3
is not attracted, the
661
adjudicating authority has powers to direct that the
enpl oyers to prepare and submt a regul ar bal ance-sheet, on
being satisfied that such bal ance-sheet was not prepared to

defeat the <clains of the enployees. |In our opinion, the
appeal has to succeed. W, therefore, set aside the order of
the Industrial Tribunal, Madras, allow this appeal and

uphold the claimof the petitioners for 20 per cent bonus.
The first respondent is directed to pay the cost of the
petitioners.

S R Appeal al | owed.
662
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