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ACT:

Cvil Services: Services--Recruitment to--And nmethod
of --Exclusively w'thin the domain of Executive--Not for
judicial bodies to judge the wi sdom of the Executive.

Andhra Pradesh Treasury and Accounts Subordi nate Service
Rul es 1963--Rule 3'and GO M. No. 196 dated 17.6.83--Head
Account ant s and Sub- Treasury O ficers--Recruitnent
of - - Amended Rul e 3--Wether conforms to para 5(2) of Andhra
Pradesh Public Enpl oynent (Organisation of Local Cadres and
Regul ati on of Direct Recruitnent) Order 1975.

HEADNOTE:

In these two appeals filed by the State of Andhra Pra-
desh agai nst the orders of the Andhra Pradesh Adm nistrative
Tribunal, the question that arises for consideration is
whet her amended Rule 3 of the Andhra Pradesh - Treasury and
Account s Subordi nate Service Rules 1963 Is violative of the
Andhra Pradesh Public Enmpl oyment (Organisation of Loca
Cadres and Regul ation of Direct Recruitment) Oder 1975. The
circunstances under which this question has arisen are
stat ed herei nbel ow.

Prior to the filing of Representative Petitions Nos.
1595 and 788 of 1984 by the Respondents in the Tribunal out
of which these appeal s have arisen, seven persons bel onging
to category 5 of Branch Il of the Andhra Pradesh Treasury
and Accounts Subordinate Service had presented a Petition
bef ore the Andhra Pradesh Adm nistrative Tribunal <challeng-
ing the vires of Rule 3 of the Andhra Pradesh Treasury and
Account s Subordi nate Service Rules 1963, being violative of
para 5(1) of Andhra Pradesh Public Enpl oynent Order, issued
by the President of India under clauses (1) & (2) of Article
371-D of the Constitution, inter alia on the ground that it
made provision for pronotion of clerks of the Directorate of
Treasuries and Accounts and Assistants of the Finance De-
partment of the Secretariat to the post of Head Accountants
and Sub-Treasury O ficer which posts had beconme Zonal posts
after the promulgation of Presidential order. According to
themonly the U D. Accountants of the feeder sources of the
Zone were eligible for consi-
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deration in that particular Zone for pronotion to the rank
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of Head Accountant and Sub-Treasury Oficer and not the
personnel fromthe other Zones, including U D Accountants
of the Directorate.

The Tribunal held that by virtue of para 5(1) of the
Presidential order, for purposes of pronotion, Zonal Cadre
had to be treated as a separate unit and consequently the
posts of Head Accountants/SubTreasury Officers, could be
filled up by pronotion only on Zonal basis and as such Rule
3 which specified various categories of posts w thout refer-
ence to Zone as feeder posts for the purpose of pronmotion to
the posts in question were inconsistent with para 5(1) of
the Presidential order. The Tribunal therefore declared that
after the promul gation of Presidential order, the provisions
of Rule 3 would have to be reviewed so as to nake them
consistent with the provisions of the Presidential order
The Tribunal further declared that various categories of
feeder posts including the posts of Assistant Section Ofi-
cers of 'the Secretariat fromwhich pronmption to the posts of
Head Accountants/ Sub-Treasury O ficer could be nmade, Could
not be made operative after the pronulgation of the Presi-
dential order. After the aforesaid decision of the Tribunal
the State Governnent amended Rule 3 and gave it a retrospec-
tive operation w e.f. 18.10.:1975.

The wvalidity of the anended Rul e was questioned by the
Respondents in the context of certain Assistant Section
Oficers in the Finance Department (Secretariat Service)
borne on Zone VI being appointed to the post of Sub-Treas-
ury Oficers borne on the Subordinate Ofices wunder the

Directorate of Treasuries and Accounts borne on Zones | to
IV, by filing the said Representation Petitions before the
Andhra Pradesh Admi nistrative Tribunal. It was again con-

tended before the Tribunal that the anended Rule 3 was
violative of the Presidential order. According to the State
the anended Rul e had been issued by the Governor in exercise
of the power conferred on himuby the Proviso to Article 309
of the Constitution and hence the validity of the Rule could
not be questioned by the Petitioners. It was further con-
tended by the State that the earlier G O was not ‘violative
of the Presidential order of the provisions of Article 371-
D, but even so, as it was considered by the Tribunal to be
i noperative because the special provision did not explicitly
state that they had been nade in exercise of the authority
vested in the State Governnent under para 5(2) of the Presi-
dential order, the Governnment had set right the lacuna by
framing the anmended Rule specifically in exercise of the
powers conferred on Governnent under para 5(2) of the Presi-
denti al order.

344

The Tribunal held that the i npugned G O 196 did not set
out under which sub-para viz., sub-para (a), (b) or (c) in
para 5(2) of the Presidential order, the G O was issued and
therefore the amended G O could not be upheld. The Tribuna
al so declared that there was no justification for transfer-
ring a person who did not belong to concerned Zone to  be
i nducted into that Zone, as that woul d defeat the underlying
pur pose of the Presidential order.

The State has, therefore, preferred these appeals.
Al'lowi ng the appeals this Court,

HELD: That the Tribunal has failed to construe para 5(2)
of the Presidential order in its proper perspective and give
full effect to the powers conferred thereunder on the State
CGovernment to nmmke provisions contrary to the schene of
| ocal cadres prescribed under para 5(1). The words in para
5(2) wviz., "nothing in this order shall prevent the State
CGovernment from meking provision for" sets out the over-
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riding powers given to the State Governnent under the sub-
para. Such overriding powers have been given to the State
Governnment in express ternms in recognition of the principle
that public interest and administrative exigencies have
precedence over the pronotional interests of the menbers
bel onging to | ocal cadres and zones. [353C E]

In order to nmake the provisions of old rule to have
currency even after the Presidential order was passed, the
Government issued GO M. No. 728 on 1.11.75. The Covern-
ment has issued GO M. No. 196 dated 17.6.83 for amending
Rule 3 so as to make the Rule conformto the requirenents of
para 5(2) of the Presidential order. [354B, C D

The node of recruitnent and the category fromwhich the
recruitment for a service should be nade are all matters
whi ch are exclusively within the domain of the Executive. It
is not for judicial bodies to sit in judgment over the
wi sdom of the Executive in choosing the node of recruitnent
or the categories fromwhich the recruitnment should be made
as they are matters of policy decision failing exclusively
within the purview of the Executive. [355B]

The question of filling up of posts by persons bel ong-
ing to other local categories or zones is a nmatter of admn-
istrative necessity or exigency. Wen the rules provide for
such transfers being effected and when the transfers are not
assailed on the ground of arbitrariness or discrimnation
the policy of transfer adopted by the Governnent cannot be
struck down by Tribunals or Court of Law [355C
345

Rul e 3 of the anended Rul e declared to be intra vires of
the Presidential Order. [355E-F]

JUDGVENT:

Cl VI L APPELLATE JURI SDI CTION:” Givil Appeal Nos. 3490-91
of 1987.

From t he Judgnent and Order dated 5.3. 1986 and 1.4. 1986
of the Andhra Pradesh Adm nistrative Tribunal, Hyderabad in
R P. Nos. 1595 of 1983 and 788 of 1984.

P.A.  Choudhary, T.V.S.N Chari, Ch. Badrinath and Ms.
Sunmitha Rao for the Appellants.

C. Seet harammyya, B. Parthasarthi and A. Subba Rao - for
t he Respondents.

The Judgrment of the Court was delivered by

NATARAJAN, J. These appeals by the State of Andhra
Pradesh are directed against the judgnents of the Andhra
Pradesh Administrative Tribunal, Hyderabad, in R P. Nos.
1595 and 788 of 1984. Originally, the Government of Andhra
Pradesh, in purported exercise of its powers under Cl ause 5
of Article 371-D of the Constitution passed an order, G O
Ms. No. 215 dated 14.7.1986 to annul the two judgnents of
the Tribunal. On 20.12.1986, this Court negatived the powers
of annul nent assumed by the State Governnment by striking
down Clause 5 of Article 371-D and the proviso thereto  as
bei ng opposed to the basic structure of the Constitution
Thereafter, the State has.preferred these appeals by specia
| eave agai nst the judgnments of the Administrative Tribunal

VWhat falls for consideration in these appeals is whether
amended Rule 3 of the Andhra Pradesh Treasury and Accounts
Subordi nate Service Rules 1963 (hereinafter referred to as
the Rules) is violative of the Andhra Pradesh Public Enpl oy-
nment (Organi sation of Local Cadres and Regul ation of Direct
Recruitment) Order, 1975 (hereinafter referred to as the
Presidential Oder) issued on 18.10.1975 by the President of
I ndi a under clauses 1 and 2 of Article 371-D of the Consti-
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tution.

The wvalidity of the anended Rule was questioned in the
context of certain Assistant Section Oficers in the Finance
Depart ment of the Government of Andhra Pradesh (hereinafter
referred to as the
346
Secretariat Oficers) borne on zone VII being appointed to
the post of Sub-Treasury O ficers borne on the Subordinate
Ofices under the Directorate of Treasuries and Accounts
(hereinafter referred to as the Local Cadre) borne on zones
I to 1V. For a proper appreciation of the nmatter, it is
necessary that Rule 3 before and after amendnent and the
Presidential Oder are set out.

Under Rule 3 of the Rules, the posts of Head Accountants
and Sub Treasury O ficers could be filled up by any of the
fol | owi ng et hods:

(i) By direct recruitment;

(ii) By pronotion fromcategory 3, 4 or 5 of Branch Il or
from category 3 of Branch I, LI1, 1V, VI or category 2 of
Branch VI'i; and

(iii) By transfer fromanong the U'D. Cerks (now called
Assistant Section Oficers) in the Finance Departnent of the
Secretari at.

Rul e 3 thus made provision for the posts of Head Accountants
and Sub Treasury Oficers being filled inter alia by:
Promoti on of Upper Division Clerks of the Directorate of
Treasuri es and Accounts & Transfer from-anong the Assistant
Section Oficers in the Finance Departnent of the Secretari-
at .

However as per other Rules, only 4 Assistant Section Ofi-
cers, at any given tinme were eligible for being recruited as
Sub Treasury Oficers.

On 18.10.1975, the Presidential Order canme to be passed.
Para 3 of the Order which enjoins the State Governnent to
organi se the posts under the State into different '|oca
cadres reads as foll ows:

"3. Oganisation of Local Cadres--(1) The State Governnent
shall, within a period of twelve nonths fromthe ‘commence-
ment of this Order, organise classes of posts in the civi
services of, and classes of civil posts under the State into
different |local cadres for different parts of the state to
the extent, and in the manner, hereinafter provided."

347

Para 5 which deals with local cadres and transfers of per-
sons consists of 2 sub-paras. The para reads as foll ows:

"5. Local Cadres and transfers of persons

(1) Each part of the State for which a | ocal cadre has been
organi sed in respect of any category of posts, shall be a
separate wunit for purposes of recruitnment, appointnment,
di scharge, seniority, pronotion and transfer, and such ot her
matters as nay be specified by the State GCovernment, in
respect of that category of post.

(2) Nothing in this Order shall prevent the State CGovernnent
from maki ng provision for--

(a) the transfer of a person fromany local cadre to -any
Ofice or Establishment to which this Order does not apply,
or vice-versa

(b) the transfer of a person froma local cadre conprising
posts in any O fice or Establishment exercising territoria
jurisdiction over a part of the State to any other |I|oca
cadre conprising posts in such part, or vice-versa; and

(c) the transfer of a person fromone |ocal cadre to another
| ocal cadre where no qualified or suitable person is avail-
able in the latter cadre or where such transfer is otherw se
consi dered necessary on the public interest.
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A fourth clause was subsequently inserted as per

GO M. No. 3 GAD. (S.P.F.) dated 24.1.81 and it reads
as follows:
(d) the transfer of a person fromone |ocal cadre to another
| ocal as reciprocal condition subject to the condition that
the persons so transferred shall be assigned seniority in
the latter cadre with reference to the date of his transfer
to that cadre.”

Thereafter, the Governnment of Andhra Pradesh by G O P.
No. 728 GCeneral Administration S.P.WA. Departnent dated
1.11.1975 issued various instructions in relation to the
aforesaid Presidential Oder including para 5 regarding
inter-cadre transfers.
348

Seven persons belonging to category 5 of Branch |1l of
the A.P. Treasury and Accounts Subordinate Service presented
a representation petition no.~706 of 78 before the A P.
Adm nistrative Tribunal for declaring Rule 3 of the Rules
ultra vires, in so far as it made provision for pronotion of
Clerks “of “the Directorate of Treasuries and Accounts and
Assi stants  of the Finance Departnent of the Secretariat to
the posts of Head Accountants-and Sub Treasury Oficers, in
violation of para 5(1) of the Presidential Order. It was
urged by themthat with the pronul gati on of the Presidentia
Order, the posts of Head Accountants and Sub Treasury O fi-
cers had beconme zonal posts and as such the zone will be the
unit for recruitnment, appointment, ~discharge, seniority,
pronotion and transfer to such a zonal post under paragraph
5(1) of the Presidential Order. They clained that the Serv-
ice rules issued under Article 309 of the Constitution, as
they existed at the time of the Presidential Oder did not
conform to the |local cadres created under the Presidentia
O der and hence the State Government had i ssued G O No. 728
for suitable amendnents being made to the Service Rules in
each service. They further clainmed that only the U .D
Accountants of the Feeder Sources of the zone alone are
eligible for <consideration in that particular zone for
pronmotion to the rank of Head Accountant and Sub~ Treasury
Oficer and not the personnel fromother zones including
U.D. Accountants of the Directorate of Treasuries ~and Ac-
counts and Assistants of the Finance Departnment of the
Secretariat. In reply the State of A P. while admtting that
under the Presi denti al Order, the posts of Head
Accountant/Sub Treasury O ficers were organised into zona
posts neverthel ess contended that the personnel fromdiffer-
ent categories mentioned under the Rules are entitled for
bei ng considered for promotion to the rank of Head Account-
ants/Sub Treasuries Oficers by reason of para (5(2)(a) of
the Presidential Oder and the detailed instructions /con-
tained in para 10(a) of GO P. No. 728 dated 1.11.1975., The
rel evant portion in GOP. No. 728 dated 1.11.1975 reads as
foll ows:
"Though posts may be organi sed into separate |ocal cadres,
para 5(2) of the Presidential Order provides that the State
Government nmay nmake a provision for transfer of persons
from and to, local cadres wunder certain circunstances.
These are el uci dated bel ow
(a) Transfer of a person fromany |ocal cadre to any office
or establishnent to which the order does not apply, or vice
versa.

349
This enabl es a provision being made for drawi ng persons on
tenure basis fromdifferent |ocal cadres to fill equival ent

posts in Major Devel opment Projects, Special Ofices or
Establi shments etc. There are also cases where provision
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exists for appointnent of persons in nofussil offices by
transfer to the offices of Heads of Departnments. For in-
stance, a «certain proportion of mnisterial posts in the
of fices of Heads of Departments is to be filled by transfer
from ministerial categories in the subordinate offices in
the districts. A provision of this kind is protected under
the Presidential Oder."
The full bench of the Tribunal considered the rival conten-
tions of the parties and cane to the view that para 5(1) of
the Presidential Order made it clear that for the purpose of
promotion, zonal cadre has to be treated as a separate wunit
and consequently the posts of Head Accountants/Sub Treasury
Oficers, which have been declared as zonal posts could be
filled up by pronotion only on zonal basis and consequently
Rule 3 of the Rules which specified various categories of
posts wthout reference to zone as feeder posts for the
pur pose of pronotion to the posts in question are inconsist-
ent with para 5(1) of the Presidential Oder. The Full Bench
therefore held that "after the pronulgation of Presidentia
Order the provisions of Rule 3 referred to above would have
to be reviewed so as to make them consistent with the provi-
sions of the Presidential Oder." The Full Bench al so con-
sidered the scope and effect of GO No. 728 dated 1.11.75
and held as foll ows:

“I'n our opinion, once this point .is conceded, the
contents of paragraph 10 of G O (P) No. 728 dated 1.11.1975
cited by the respondents in this respect would be properly
understood. What that paragraph clearly suggests is that
under paragraph 5(2) of the Presidential Order it is open to
the State Governnent to authorise transfer of a person from
any local cadre to any office or establishment to which the
order does not apply or vice versa. It-is in this ' context
that the particular paragraph clarifies the types of ' trans-
fers which the Government woul d authorise. The sentence "a
provision of this kind is protected under the Presidentia
Order™ occurring in that paragraph has, therefore, to be
read as conveying that a provision of this kind could be
nmade by the State Governnent under paragraph 5(2) of the
Presidential Order. Apparently the respondents have nm's-
350
interpreted this sentence to understand that the  provision
of Rule 3 of A.P. Treasuries and Accounts Subordi nate Serv-
ice Rules in question continues to be operative w thout any
speci fied provision being nade in the rules in pursuance  of
the authority given to the State Government-under paragraph
5(2) of the Presidential Order. This clearly cannot be the
correct interpretation as di scussed above."
(Enphasi s suppl i ed)
Thus it canme about that the Full Bench declared that ' the
various categories of feeder posts including Assistants,
(now named Assistant Section Officers of the Secretariat)
from which pronotion to the posts of Head Accountants/Sub
Treasury O ficers can be nade, cannot be made operative
after the promulgation of the Presidential Order.

After the Full Bench of the Tribunal rendered its judg-
nent holding that Rule 3 ceased to have operative force
after the Presidential Oder was nade, the State Covernment
amended Rul e 3 and gave retrospective effect to the anended
Rule with effect from 18.10.1975. The anendrment to the Rule
was made in the follow ng terns:

"The amendnent hereby made shall be deenmed to have cone into
force on the 18th COctober, 1975.

ANMENDNMENT

In the said rules, in the Table under Rule 3, in colum (3)
agai nst category (2) Head Accountants and Sub-Treasury
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Oficers of Branch-I11 for itens (ii) and (iii), the follow
ing itens shall be substituted, namely:
(ii) By pronmotion fromcategory 3, 4 or 5 of Branch I1I
(iii) By transfer from anong the category of Upper Division
Accountants (Senior Accountants) of Branch |, Branch Il or
Branch VI or Upper Division Accountants (Senior Accountants)
of Branch--VI1l);
(iv) By transfer fromanong the category of Assistants
(Assistant Section Oficers) of Finance and Planning (Fi-
nance Wng) Departnent of the Secretariat."
Chal l enging the validity of the anended rule two representa-
tion
351
petitions viz. RP. No. 1595 of 83 and R P. No. 788 of 84
cane to be filed before the A P. Administrative Tribunal
Once again, a plea was raised that amended Rule 3 was al so
violative of the Presidential-Oder. The State contended
that the amended Rule had been issued by the Governor in
exerci se /of the powers conferred on himby the proviso to
Article ‘309 of the Constitution and hence the validity of
the Rule _cannot be questioned by the petitioners. It was
secondly contended that the earlier GO was not violative
of the Presidential O'der or the provisions of Article 371-
D, but even so as it was considered by the Tribunal to be
i noperative because the special provisions did not explicity
state that they had been nade in exercise of the authority
vested in the State CGovernment under para 5(2) of the Presi-
dential Order, the Governnent had set right the [|acuna
pointed out by the Tribunal by fram ng the amended rule
specifically in exercise of the powers conferred on Govern-
nment under para 5(2) of the Presidential Order

The Tribunal held that what was chall enged by the peti-
tioners was not the powers of the Governor to issue the
statutory rule but the Governnent’s power to fill a ' zona
post by the nmethod of transfer by a person who did not
bel ong to the zone in which the vacancy had arisen by refer-
ring to para 5(2) of the Presidential Order in the /Preanble
of the Notification naking the amendnent. Dealing with' this
qguestion the Tribunal referred extensively to the judgment
rendered by the Full Bench of the Tribunal in the earlier
case R P. No. 708 of 78 and held that the judgnment of the
Full Bench did not afford scope to the State Governnent  to
pass a GO in conflict with para 5(1) of the Presidential
Order and furthernore the inmpugned G O Ms. No. 196 did not
set out under which sub para viz. sub-para a, b or c in para
5(2) of the Presidential Oder the GO was issued and
therefore the amended G O cannot be upheld. It~ was also
held by the Tribunal that there was no justification for
transferring a person who does not belong to concerned /zone
to be inducted into that zone nerely because such a practice
had existed in the past and noreover the underlying . purpose
of the Presidential Oder would be destroyed if the @ State
CGovernment is allowed to fill up vacancies in zonal posts by
a person not belonging to that zone. It is the correctness
of the viewtaken by the Tribunal that is challenged in
t hese appeal s.

M. T.V.S N Chari, |learned counsel for the State and
M. Seetaram ah, |earned counsel for the respondents ad-
vanced argunents in support of their respective contentions
in the appeals.
352

Before we examine the correctness of the view taken by
the Tribunal striking down the anmended Rule 3 as being
violative of the Presidential Oder, we may usefully recal
the rel evant provisions of the Presidential Order which have
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to be borne in mnd. As already stated para 3(1) enjoins the
State Governnent to organi se various classes of posts in the
civil services and classes of civil posts under the State
into different local cadres for different parts of the State
in accordance with the further provisions contained in para
3. For our purposes it is unnecessary to refer to the other
provi sions of para 3 except to point out that the direction
contained in para 3(1) is not an inexhorable one. Sub para 8
of para 3 mamkes provision for the Central CGovernnent, if it
is not practicable or expedient to organise l|ocal cadres
under the paragraph in respect of any non-gazetted category
of posts in any departnment, to make a declaration to that
effect, and it is further provided that on such declaration
being nmade, the provisions of the para shall not apply to
such category of posts. It is, however, common ground that
the posts of Head Accountants and Sub-Treasury O ficers have
been constituted into Zones | to IV and the U D. Assistants
and Assistant Section Oficers in the Finance Departnment of
the Secretariat have been organised for the city of Hydera-
bad into a separate category falling under Zone VII. The
guestion for considerationis whether the U D. Cerks of the
Directorate and Assistant Section Oficers in the Secretari-
at falling under Zone VIl can be transferred by pronmotion to
the local cadre posts in zones | to IV. . The Tribunal has
hel d that such transfers cannot be effected for the follow
i ng reasons:

1. The reasons which weighed with thefull Bench for strik-
ing down the unanmended Rule 3 will hold good for striking
down of the amended Rule 3 al so.

2. The anendment to the Rul e cannot be deened to have been
regularly effected by the Governnment because the Rule does
not set out under which relevant clause viz. clause (a), (b)
or (c) of sub para 2 of para 5 of the Presidential Order the
CGovernment has exercised its powers to amend the Rule.

3. The anendment sought to be effected by the Govt. 'would
have the effect of destroying the scheme of constituting
separate |ocal cadres and separate zones contained /'in para
5(1) of the Presidential Order.

4. There is no convincing reason as to why persons in the
Directorate who do not belong to Zones | to IV should be in-
353

ducted into those zones and the system cannot be allowed to
be continued nerely because such a practice was in~ vogue
prior to the issue of the Presidential Order.

5. Since the anended Rule is virtually a repetition of the
old Rule, it cannot be legitimsed nerely because CGovernnent
clains to have anmended the Rule in purported exercise of its
powers under para 5(2) of the Presidential Order

On a consideration of the matter, we find that ' the
Tribunal has clearly erred in everyone of the reasons /given
by it for striking down the anended Rule 3.

In the first place, we nust point out that the Tribuna
has failed to construe para 5(2) of the Presidential Oder
inits proper perspective and give full effect to the powers
conferred thereunder on the State Governnent to nake provi-
sions contrary to the scheme of |ocal <cadres prescribed
under Para 5(1). The words of sub-para (2) of Para 5 viz.
"nothing in this order shall prevent the State GCovernment
from making provision for" sets out the over riding powers
given to the State Governnent under the sub-para. Such
over-riding powers have been given to the State Governnent
in express terns in recognition of the principle that public
i nterest and adm nistrative exigenci es have precedence over
the pronotional interests of the nenbers belonging to |oca
cadres and zones. Since Para 5(2) also forms a part of the
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Presidential Oder, it forns part of the schene envisaged
for creating local cadres and zones. The Tribunal was,
therefore, in error intaking the viewthat if the State
CGovernment was to exercise its powers under Para 5(2) and

make provision for pronotion of UD Assistants in the Direc-
torate and Assistant Section Oficers in the Secretariat to

be transferred to posts in Zones | to IV, it will be the
very negation of the creation of cadres and zones under Para
5(1) and it will be destructive of the schene underlying the

Presidential Order. In fact the Tribunal has realised the
operative force of Para 5(2) to some extent but it has
failed to give full effect to its realisation of the scope
of Section5(2). In Para 12 of its judgnent in RP No. 1595 of
1983 the Tribunal has stated that since the anended rule
refers to Para 5(2) of ‘the Presidential Oder "it wll no
| onger be open to the petitioners to attack the amendnment as
was done in respect of the earlier amendnent in the previous
RP". The Tribunal has thus noticed that the amended Rul e has
been brought ~ about by the Governnent in exercise of its
powers under Para 5(2) but it has failed to draw the | ogica
i nference follow ng therefrom
354

As regards the -viewtaken by the Tribunal that the
reasons which weighed with the Full Bench for holding that
the unanended Rul e/ceased to have operative force after the
Presidential Oder was nade woul d have rel evance even with
reference to the anmended Rule, the Tribunal cannot be said
to have acted correctly. The Full Bench was concerned wth
the anmended Rule 3 which was framed | ong before the Presi-
dential Order was passed. In order to nake the praovisions of
the old Rule to have currency even after ~the Presidentia
Order was passed, the Governnent issued G O M. No. 728 on
1-11-75. However, the Full Bench was of the view that the
G O did not conformto the requirenents of para 5(2) of the
Presidential Oder and therefore the Full Bench held the old
Rul e cannot have operative force "without any specific
provision being made in the Rules in pursuance of /the au-
thority given to the State Governnment under para 5(2) of the
Presidential Order." It was in acceptance of this position
the CGovernment had issued GO M. No. 196 dated 17.6.83 for
amending Rule 3 so as to make the Rule conformto the re-
quirements of para 5(2) of the Presidential Oder. The
Tribunal has failed to realise this position and has there-
fore conmtted the error of holding that the viewtaken by
the Full Bench with reference to the old Rule will continue
to hold good even with reference to the anmended Rul e. Anot h-
er patent error which the Tribunal has committed is in
holding that GO M. No. 196 is not valid because it . does
not set out the relevant clause under which the  CGovernnent
was exercising its powers under the Presidential Order. The
Tribunal’s observation is worded as under:
“"In the inpugned GO M. No. 196 supra, no particular sub-
par agraph has been invoked. The situation under which  each
sub sub-para w Il be applicable has been stated. Cearly
provisions contained in sub sub para (b) and (c) are not
attracted; nuch |ess sub sub-para (a). W are, therefore
not convinced that recruitnent by the nmethod of transfer
coul d come under any one of the aforesaid provisions."
The observations of the Tribunal is manifestly wong because
GO M. No. 196 clearly sets out that the Notification was
being issued by the Governnent in exercise of its powers
under Section 3 of the Andhra Pradesh Ordi nance 5 of 83 read
with para 5(2)(a) of the Presidential Order. The Tribuna
has conpletely 1lost sight of the relevant portion of the
GO




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 10 of 10

We are nowonly left with the reasoning of the Tribuna
that there is no justification for the continuance of the
old Rule and for
355
personnel belonging to other zones being transferred on
promotion to offices in other zones. In draw ng such concl u-
sions, the Tribunal has travelled beyond the linmts of its
jurisdiction. W need only point out that the node of re-
cruitment and the category fromwhich the recruitnment to a
service should be nade are all matters which are exclusively
within the domain of the Executive. It is not for judicia
bodies to sit in judgnment over the wi sdomof the Executive
in choosing the node of recruitnment or the categories from
which the recruitnment should be nade as they are matters of
policy decision falling exclusively within the purview of
the Executive. As al ready stated, the question of filling up
of posts by persons belonging to other |ocal categories or
zones i's a matter of adm nistrative necessity and exigency.
When the Rul es provide for such transfers being effected and
when the transfers are not assailed on the ground of arbi-
trariness or discrinmnation, the policy of transfer adopted
by the CGovernnent cannot be struck down by Tribunals or
Court of |aw.

In the light of ‘our discussion, we find that the griev-
ance expressed by the State over the judgnent of the Tribu-
nal is well-founded.  In so far as Civil Appeal No. 3491 of
87 is concerned, though there was no direct chall enge there-
in to the validity of the anended Rul'e 3, the Tribunal has
al l owed the Representation Petition filed by the petitioners
because of the view taken by it-in R P. No. 1595 of 1983
Hence the judgnent of the Tribunal in that casealso has to
be set aside.

In the result, we set aside the judgnents of the  Tribu-

nal, and allow both the appeals and declare Rule 3 ' of the
amended Rule to be intra vires of the Presidential O der
There will be no order as to costs.

Y. Lal Appeal s
al | oned.
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