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But poi nter against factual genui neness.

HEADNOTE:

Prior to the Assessnent Year 1961-62 the appellant-flrm
was a partnership concern consisting of two partners, each
havi ng 50% share in the profits and | osses of the firm and
it was granted registration. Both the partners net with an
accident on 19.10.1958 in which they suffered  serious
injuries and becane invalid. On(l.4.1960 a fresh Deed of
Partnership was executed by virtue of which the two original
partners retai ned 25% share each while the four new i ncom ng
partners were given 12.1/2% share each. Prior to Apri
1,1960 two of the new inconming partners were already working
as enployees in the original firm The fresh Partnership
Deed, inter alia, provided that the partnership was at w |l
det erm nabl e by one nonth’s notice in witing.

For the Assessnment Year 1961-62 an application duly
signed by all the partners seeking registration of the firm
under s. 26A of the Incone Tax Act 1922 on the strength of
the fresh Partnership Deed was nmade on 15th Septenber 1960
annexing therewith the original Partnership Deed. The four
new i nconming partners were examined by the Incone Tax
Oficer and their statements were recorded, which, the ITO
felt, clearly suggested that they were not real partners but
dunmi es brought in to avoid the higher tax incidence. After
considering the Partnership Deed, the statenent of the four
new i nconm ng partners and the fact that profits had not been
shown to have been distributed in the books and no entries
nmade in the vyear of account, the ITO rejected the
application and refused regi stration

The view taken by the Incone Tax O ficer was confirmed
by the Appellate Assistant Comm ssioner and by the Tri bunal

165

The Tribunal, however, was of the view that four new
incom ng partners were benmidars of the two origina
partners.

On Reference made to the High Court, the High Court
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felt that the first question referred to it did not bring
into focus the real issue and, therefore, recast the same.
The High Court upholding the refusal of registration held:
(1) that no genuine partnership had cone into existence and
that the finding of the |lower authorities in that behalf was
based on ample material on record; (2) that the assessee is
not entitled to the registration under s.26A of the Incone
Tax Act, 1922 read with Rule 6 of the Incone Tax Rules,
1922; and (3) that the nmere fact that the four new incom ng
partners were found to be benanidars of the two origina
partners could not be a proper ground for refusing
regi stration.

In the appeal to this Court on behal f of the appellant
it was contended: (i) that refusal to grant registration to
the extent that it was based on the ground that no valid
partnership in law  had cone into exi stence was
unsustai nable; (ii) that there. was no evidence to justify
the finding on the genuineness of the appellant firm and
(iii) that the High Court having held that registration
could not. be refused nerely on the ground that sone of the
partners were benamni dars, registration ought to have been
gr ant ed.

On behalf of the Revenue it was contended: (1) that
even if a valid partnership in |aw came into existence by
executing the Deed registration could be refused on the
ground that factually no genuine firm had cone into
exi stence; (2) that it is open to the Hgh Court to refrane
or recast a question formulated by the Tribunal before
answering it so as to bring out a real issue between the
parties; (3) that the Hgh Court had rightly affirmed the
view of the Tribunal —that the appellant-firm had not
genuinely cone into existence; (4) that though under the
1922 Act no provision simlar to the Explanation to Sec. 185
of 1961 Act obtained and the fact that some nmenbers were
benam dars of others in a firmcould be no bar to the grant
of registration, if the taxing authorities were to record an
adverse finding on the factual (genuineness of the firm
registration could be refused; ‘and (5) that so far as the
actual division or distribution of profits, the |ower
authorities were justified in not relying on |oose sheets
indicating the working of the firmand the assessee cannot
be allowed to fill the lacuna by producing books for the
foll owi ng year.

Di sm ssing the Appeal
166
N

HELD: 1.The concept of a firm being valid inlawis
di stinct fromthe factual genuineness and for the purpose of
granting registration both aspects are rel evant and nust be
present and one without the other wll be insufficient.
[173 G

2. BEven if a firmbrought into existence by executing
an instrunent of partnership deed is shown to possess al
the legal attributes it would be open to the taxing
authority to refuse registration if it were satisfied that
no genuine firmhas been constituted. Mreover, sone of the
provisions contained in such instrument may not nilitate
against the firms validity in law but these can be a
poi nter against its factual genuineness. [173 GH 174 Al

3. Cause 5 of the Partnership Deed in the instant
case, vests the control and managenent of the partnership
business in the original two partners and denies to the four
new i ncomng partners any right in the managenent of the
affairs or the accounts of the partnership business, may not
show lack of the elenent of nutual agency but has a vita
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bearing on the factual genuineness of the firm and read
along with Clauses 3,6,7 and 8 would go to showthat the
four new incomng partners were no real partners but were
dunmi es thus throw ng doubt on the genui neness of the firm
Moreover, the facts that the four new incom ng partners were
very close relatives of the two original partners and that
two of themwere working as enployees in the erstwhile firm
whose service as such were continued in the rel evant year on
existing remuneration wth such increments as the two
original partners may agree to give cannot be | ost sight of.
In addition, the statements of the four new incom ng
partners that were recorded in Novenmber 1965 clearly show
that they had signed the instrunent nechanically wthout
knowing or reading, nuch less after wunderstanding the
i mplications thereof. [174 A-D

4. In the instant case, the profit and [|oss account
statenment prepared on loose sheet did not contain any
di stribution of ~profits and or allocation thereof to each
one of 'the new partners. [175 E]

5. Production of account books in this Court has
deprived the taxing authorities an opportunity to nmake their
conments thereon. Apart fromthis aspect the question would
be whether even such entries were genuine entries intended
to be acted upon or mere paper entries. making a show of
al | ocation
167
of the share of profits due to each one of these four new
i ncom ng partners and this woul d require  further
i nvestigation into rel evant facts. This aspect throws
consi derabl e doubt on the point whether or not entries were
i ntended to be acted upon. [175 G H, 176 B]

6. In the instant case, there was sufficient materia
on record on the basis of which the taxing authorities as
well as the Tribunal could recordan adverse finding on the
genui neness  of the firm against t he assessee and
registration was rightly refused. [176 C

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: CIVIL Appeal No. 850 of 1974.

Fromthe Judgment and Order dated 24.9.1973 of the
Punj ab and Haryana Hi gh Court in Income Tax Reference No. 21
of 1972.

S.T. Desai, Ms. J.B. Dadachanji, Harish ~Salve, P.K
Ram and Ms. A K Verma for the appellant.

V.S. Desai, Gauri Shankar and Mss A. Subhashini for
the respondent.

The Judgrment of the Court was delivered by

TULZAPUKAR, J. This appeal raises the question of
granting registration to the appellant-firm (the assessee)
under s. 26-A of the Income Tax Act, 1922 for the Assessnent
Year 1961-62. The taxing authorities, the Tribunal and the
H gh Court have refused regi stration sought by the
appel l ant-firm and hence this appeal

Prior to the Assessnent Year 1961-62 the appellant-firm
was a partnership concern consisting of two partners, Shri
Pal Singh and Shri Sadhu Singh, each having 50% share in the
profits and losses of the firm and it was being granted
registration. It appears that the two partners net with an
accident on 19.10.1958 in which Shri Pal Singh suffered a
serious head injury and lost his nmenory for quite sone tine
while Shri Sadhu Singh suffered an injury to the spinal cord
which rendered himinvalid for quite a long tine and the
case put forward was that as the business was on extensive
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scale and the two partners were physically handi capped (they
recovered during the neantine) they entered into a fresh
Deed of Partnership on 1.4.1960 by virtue of which Pal Singh
and Sadhu
168
Singh of the one part and Sarvashri Surjit Singh, CGulzar
Singh, Hari Singh and Harbans Singh of the second part
becanme partners with the following share ratio in the
profits and 1|osses, nanely, Pal Singh and Sadhu Singh the
original two partners retained 25% share each while Surjit
Si ngh, @ul zar Singh, Hari Singh and Harbans Singh were given
12-1/ 2% share each. Admttedly two of the new incomng
partners, nanely Surjit Singh and Gulzar Singh were relate
to Pal Singh being his son and brother respectively who were
obvi ously accomobdated within the 50% share originally owned
by Shri Pal Singh while the other two incoming partners Hari
Singh and Harbans Singh were related to Shri Sadhu Singh
both being his brothers who were accommodated within the 50%
share originally owned by Sadhu Singh. Moreover, prior to
April 1, " 1960 Hari Singh and Harbans Singh were already
wor ki ng as enployees in the original firm

At this stage it will be-convenient to indicate some of
the salient «clauses of the Partnership Deed entered into
bet ween the parties on 1.4.1960. Under cl. 1 the partnership
was declared to be one at will determ nable by one nonth’s
notice in witing and under cl. 3 the parties of the second
part (i.e. the four new incom ng partners) were not required
to contribute any capital but the original two partners were
to do so in equal shares. C ause 4 provided that Shri Hari
Singh and Shri Harbans  Singh shall continue to draw their
salaries or other remuneration fromthe firmas was being
drawmn by themalong wth any increnent as agreed to by the
parties of the first part (the original two partners) from
time to tine. Clause 5 was significant as it provided that
the four new incoming partners "shall not interfere in the
management or the affairs or the accounts of the partnership
busi ness." Under <clause 7 it was provided that none of the
f our new incom ng partners shal | sel |, nor t gage,
hypot hecate, gift or will away or. alienate in any way
what soever his share to any third person and that in case of
need they shall alienate their shares in favour of the
parties of the first part (the two original partners) only
and not even to any one anpbngst them It was further
provided that in case of a dispute anobng the partners
regardi ng any of the clauses of the deed the decision of the
partners of the first part (two original partners) shall be
final and conclusive and binding and shall not - be called
into question in any court of |aw.
169

For the Assessnent Year 1961- 62 (the rel evant
accounting year in respect whereof ended on March-31, 1961)
an application duly signed by all the partners 'seeking
registration of the firmunder sec. 26-A on the strength of
the aforesaid Deed of Partnership was nade on 15th
Septenber, 1960 and the original Partnership Deed was
annexed thereto. The four new incomng partners were
examned by the |.T.O and their statenments were recorded
which, the I.T.O felt, clearly suggested that they were not
real partners but dumm es brought in to avoid the higher tax
i nci dence. After considering the several clauses contained
in the partnership deed, the statenent of the four new
i ncoming partners and t he surroundi ng ci rcunst ances
including the fact that profits had not been shown to have
been distributed in the books and no entries made in the
year of account, the 1.T.0 rejected the application
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principally on two grounds: (a) that in law no wvalid
partnership had been created inasnmuch as the elenent of
nmut ual agency was |acking and (b) factually no genuine firm
has come into existence inasnuch as the four new incom ng
partners were y dummies. Registration was also refused on
two other grounds, namely, there was a breach of the terns
of the Partnership Deed in that, even in the absence of a
provision in that ; behalf, salary and renuneration were
credited in the personal r accounts of the two origina
partners Pal Singh and Sadhu Singh and there was non-
conpliance of income tax rules. In appeal preferred by the
assessee the Appel | ate Assi st ant Conmi ssi oner after
di scussing the several issues at great length confirned the
. T.O's order refusing registration. In the further appea
preferred by the assessee to the Tribunal the view of the
A A C was confirmed by the Tribunal but in doing so the
Tri bunal expressed the view that four new incom ng partners
were benam dars ~of Shri  Pal Singh and Shri Sadhu Singh. At
the instance of the assessee the follow ng three questions
were referred to the High Court for its opinion
(1) Whether on the facts and in the circunstances
of the case and on a true construction of the
instrument of partnership dated 1st April 1960 a
valid partnership cane into existance?
(2) Whether ~on the facts and in the circunstances
of the case the assessee is entitled to
regi stration under section 26-A of the Incone Tax
Act, 1922 ‘read with Rule 6 of the Inconme Tax
Rul es, 19227 and
170
(3) Whether on the facts and in the circunstances
of the case and in view of the fact ‘that the
parties of the second part have been found to be
benam dars of the parties of the first part the
assessee firm is entitled to the grant of regis-
tration?

The High Court felt that the first question referred to
it by the Tribunal did not bring.into focus the real issue
that arose between the parties and therefore the sanme was
required to be recast or refraned and it refraned the
qguestion thus:

Vet her on the facts and in the circunstances of
the case, and on true construction of the
i nstrunment of partnership dated 1st April, 1960
there is a genuine partnership,-and whether the
finding that there is no genuine partnership is
based on evi dence?"
After considering the entire material on the record as al so
the rival contentions urged before it by counsel on the
either side the Hgh Court answered the first question in
favour of the departnent and against the assessee, that is
to say, it held that no genuine partnership had cone into
exi stence and that the finding of the |lower authorities in
that behalf was based on anple material on record. The
second question was also answered in the negative in favour
of the departnment and against the assessee. As regards the
third question it was answered in favour of the assessee and
it was held that the nere fact that the four new incom ng
partners were found to be benamidars of the two origina
partners could not be a proper ground for refusing
registration. However, in view of its answers to the first
two questions particularly the first question as refraned
refusal of registration was upheld by the Hi gh Court.

This refusal to grant registration for the assessment

year 1961-62 has been challenged by the appellant-firm
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(assessee) in this appeal and counsel for the assessee
raised three or four contentions in that behalf. On the
aspect of the firms validity in |aw counsel contended that
the view taken by the taxing authorities as well as the
Tribunal that no valid partnership in |law had come into
exi stence for lack of nutual agency has proceeded on a
m sconstruction of s. 4 of the Partnership Act as also
clause 5 of the Partnership Deed in question; according to
himso far as the elenent of nmutual agency is concerned al
that is required to constitute a valid firmunder s. 4 is
that the business nust be carried on by al

171

or any of themacting for all and therefore, if the contro
and nmanagenment of the business of the firm was left by
agreenment between the parties in the hands of even one
partner to be exercised by himon behalf of the others the
| egal requirement ~could be said to have been satisfied and
clause 5 of the Partnership Deed in question vests such
control and nmmnagement with two partners (the two origina
partners) who would be acting on behalf of all and the nere
exclusion-of the four new incomng partners from such
control and nmanagenent cannot affect the validity of the-
firmand in this behalf counsel relied on a decision of this
Court in K D Kamath and Co. v. CI.T.. Msore, 82 I.T.R
680. In other words counsel urged that if clause 5 of the
Deed is properly read it could not be said that there was
any lack of the elenment of nutual agency. On the aspect
whet her a genuine firm had cone into existence or not
counsel urged that the Tribunal® had not recorded any clear
finding but had nerely proceeded on the basis that no valid
firmin |aw had cone into existence but the H gh Court went
out of its way to deal with the question of genuineness of
the appellant-firm by recasting or reframing the first
qguestion referred to it, and recorded an adverse | finding
t hereon which should not have been done by the Hi gh Court.
Counsel further poi nted out that the Tri bunal had
erroneously taken the view that 'because four new/'i ncom ng
partners were benamnidars registration could not be granted
and he urged that the Hi gh Court, having reversed that view,
ought to have held that the assessee was entitled to
registration under s. 26-A of the 1922 Act; and in this
regard counsel pointed out that the position under the 1961
Act is different in view of the Explanation that has been
inserted in s. 185 of that Act but in the absence of any
simlar provision in the 1922 Act the position was  well
settled that a firmcould not be denied registration nerely
because sone of its partners were benam dars of others and
in that behalf reliance was placed on a decision of this
Court in CI.T. GQujarat v. A Abdual Rahir and Co.. 55 1.T.R
651. Counsel further urged that undue enphasis was laid on
the fact that profits of the previous year ending March 31
1961 had not been divided or distributed anong all the
partners by making requisite entries in the books in the
year of account and registration was wongly refused on this
basis, though profit and 1|o0ss account and balance sheet
wor ked out on | oose sheets of papers (which were unsigned)
had been subnitted before the authorities; according to
counsel it is not necessary that the requisite entries
pertaining to such division or distribution of profits

172

(or losses, if any) should be nade in the books in the
sel fsane year of account and statenent prepared by way of
profit and |oss account and bal ance sheet for working out
such distribution anmong the partners should have been
regarded as sufficient evidence of actual division of
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profits and in this behalf counsel relied upon a decision of
the Orissa Hgh Court in Rao & Sons v. C.I.T. Bihar and
Oissa, 58 |.T.R 685. Further counsel pointed out that such
division or distribution had been by making the relevant
entries in the assessee’s books on the first day of the
foll owi ng year and books pertaining to the follow ng year
containing such entries were produced before us at the
hearing. In substance counsel’s contentions were that the
refusal to grant registration to the extent that it was
based on the ground that no valid partnership in |aw had
cone into existence was clearly unsustainable, that there
was no evidence to justify the finding on the genui neness of
the appellant firmand that the H gh Court having held that
registration could not be refused nerely on the ground that
some of the partners were benam dars registration ought to
have been granted to the assessee.

On the other hand counsel for the revenue supported the
refusal of registration by contneding that even if a valid
partnership in lawcould be said to have been brought into
exi stence by executing the Deed in question it was open to
the taxing authority to refuse registration on the ground
that factually no genuine firm had come into existence
i nasmuch as the two ~grounds were quite distinct from each
other and therefore assum ng that some fault could be found
with the finding of the |ower authorities on the question of
validity of the appellant firmin lawthe refusal to grant
registration should not be interfered with-  as the adverse
finding on the genuineness of the appellant firm for which
there was anple evidence on record, was sufficient to
justify the order. As regards the reframng of  the first
qguestion counsel wurged that it is well settled that it is
open to the High Court to reframe or recast a  question
fornmulated by the Tribunal before answering it so as to
being out the real issue between the parties and since in
this case the question No. 1 as formulated by the Tribuna
presuned or assumed the factual exi'stence of the appellant-
firm(which were very nuch disputed before the taxing
authorities) the H gh Court reframed it so as to bring into
focus the real issue between the parties nanely, whether a
genuine firm had been constituted or not. Further counse
for the revenue pointed out that the H gh Court had rightly
observed that the Tribunal had, though in a circuitous
173
manner, taken the view that the appellant firm had not
genui nely come into existence. Counsel agreed that under the
1922 Act no provision simlar to the Explanation to sec. 185
of the 1961 Act obtained and further fairly conceded that
the fact that some nenbers were benam dars of others. in a
firmcould be no bar to the grant of registration as held in
Abdul Rahim & Co. case (supra) but contended that the said
aspect was not decisive of the matter and pointed out, as
hel d that very decision, that notw thstandi ng the said fact
the firmmust be found to be otherw se genui ne and therefore
if the taxing authorities were to record an adverse finding
on the factual genuineness of the firmregistration could be
refused. On the point of actual division or distribution of
profits counsel urged that the lower authorities were
justified in not relying on loose sheets indicating the
wor ki ng of such distribution especially when the sheets were
unsi gned and hence unauthentic and the assessee cannot be
allowed to fill the lacuna by producing books for the
following year in the fifth Court. On the aspect of the
genui neness of the firm requisite for the grant of
regi stration counsel relied upon two old decisions in Haji
Ghul am Rasul - Khuda Baksh v. C.1.T. Punjab, 5 1.T.R 506 and
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Bafi Zabdul Gafoor and others v. CI.T.CP. & UP., 71.T.R
625 which have been subsequently followed in P.A Raju
Chettiar and Brothers v. CI.T. Madras, 17 I.T.R 51 and
H ranand Ranmsukh v. C |.T. Hyderabad, 47 |.T.R 598. Counse
for the revenue therefore, pressed for the dism ssal of the
appeal

On a consideration of the entire material on record
and on giving our anxious thought to the rival subm ssions
made by counsel on either side we are of the opinion that in
the ultimate analysis the real controversy in the appea
centres round the question whether or not factually a
genuine firmhad conme into existence for the Assessnent Year
1961-62 as a result of the execution of the instrument of
partnership on April 1, ~ 1960 and whether for recording a
negative finding thereon against the assessee as done by the
| ower authorities there was evidence on the record? This
being the real issue which was not reflected in the first
question formulated by the Tribunal the Hi gh Court in our
view was justifiedin reframng that question. It is true
that the taxing authorities and the Tribunal did go into the
guestion of the appellant-firms wvalidity in law but it
cannot be disputed that the concept of a firmbeing valid in
law is distinct from its factual genuineness and for the
purpose of granting registration both the aspects are
rel evant and nust be present and one wi t hout

174

the other wll be insufficient. In “other words, even if a
firmbrought into existence by executing aninstrunent of
partnership deed is  shown to possess ail. the lega

attributes it would be opento the taxing authority to
refuse registration if it were satisfied that no genuine
firmhas been constituted. Moreover, sone of the provisions
contained in such instrument nmay not militate against the
firms validity in law but these  can be a pointer against
its factual genuineness. The instant case is clearly a case
of that type. For instance, Clause 5 of the Partnership Deed
in question which vests the control and managenent of the
partnership business in the original two partners and denies
to the four new incomng partners any right in the
managenent or the affairs of the accounts of the partnership
busi ness may not show |ack of the elenent of nutual agency
but surely has a vital bearing on the factual genui neness of
the firm and read along with other provisions |Iike C auses
3, 6, 7 and 8 would go a long way to show that the four new
i ncoming partners were not real partners - but were dunmies
thus throw ng doubt on the genuineness of the firm
Moreover, the facts that the four new incom ng partners were
very close relatives of the two original partners and that
two of themwere working as enployees in the erstwhile firm
whose services as such were continued in the relevant year
on existing renuneration with such increnents as the two
original partners may agree to give cannot be | ost sight of.
In addition to these aspects the statenents of the four new
incoming partners that were recorded in Novenber 1965

clearly show that they had si gned the i nstrunent
nmechani cal ly without knowi ng or reading, much less after
understanding the inplications thereof as we shall indicate
presently.

For instance, Hari Singh in his statement has stated
that he was not aware of the profits of the firmin any of
the three accounting years 1960-61, 1961-62 and 1962-63; he
asserted that for the relevant year 1960-61 the profit and
| oss account and bal ance-sheet were prepared in the books
and he had inspected these statements which assertions are
obviously fal se because admittedly no such profit and | oss
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account nor bal ance sheet was drawn up in the books. Wen
asked as to whether Pal Singh and Sadhu Singh had consulted
the incoming partners before the Deed was witten out and
executed he has enphatically given a negative answer and has
added that they (original partners) called all four of them
and asked themto sign the Deed which they did. Harbans
Si ngh

175

in his statement admitted that he wused to do the work of
pai nting but could not say how many factories the firmwas
running nor did he remenber the factory in which he used to
do his work; he further asserted that no wtnesses were
called when the Deed was signed which is obviously a fal se
assertion. Surjit Singh who passed his Internediate Arts in
Septenber 1960, B.A in 1963 and LL.B. in 1965 has shown
utter ignorance of even the share ratio in the profit and
| oss of the new incom ng partners; he stated that he had two
annas share in the profits but no share in the |osses; when
guestioned as - to how he knew that | osses were not to be
shared by him he stated that when he was a student of |aw he
was taught that | osses should never be shared; he adnmitted
that he had never read the deed which clearly shows that he
mechani cal ly signed the document wi thout even attenpting to
know what he was signing; he was al so ignorant of the fact
whet her he had withdrawn his share of profit in the first
year of the partnership, i.e. 1960-61. @Qulzar Singh stated
that he was called fromthe village and was asked to sign
the docunent which he did without” bothering to know its
contents; in fact he admtted that he knew nothing about the
matter. These answers  given by the four new incomng
partners clearly go to show that they were not real partners
but mere dummies and the Deed appears to have been executed
nerely as a cloak to secure registration and thereby reduce
the tax incidence.

Counsel for the assesee made much of the fact  that
profit and |oss account and bal ance sheet prepared on | oose
sheets of paper had been subnitted before the /I TO and
according to himthese were wongly rejected on the ground
that requisite entries in regard to division or distribution
of profits had not been nade in the books inthe self-sane
year of account, which counsel urged, was not necessary. It
must, however, be nentioned that the profit and | oss account
statenent so prepared on a |oose sheet did not contain any
distribution of profits and or allocation thereof to each
one of the new partners but such distribution or allocation
was indicated on a |oose paper on which the bal ance sheet
was prepared but even that | oose sheet was an unsigned piece
of paper and therefore, being unauthentic was rightly
rejected by the taxing authority. An attenpt was nmde by
counsel during the hearing of the appeal to produce before
us the books of account pertaining to the follow ng year in
whi ch on the opening day entries showi ng distribution of the
earlier vyears’'s profit had been made. But the late
producti on of such books has deprived
176
the taxing authorities an opportunity to nmake their comments
thereon. Apart from this aspect the question would be
whet her even such entries were genuine entries intended to
be acted wupon or mere paper entries making a show of
allocation of the share of profits due to each one of these
four new incomng partners and this would require further
i nvestigation into relevant facts. 1In this context it wll
not be out of place to nention that fromtheir statenents it
appears clear that none has nmade any withdrawal towards his
share of profit in any of the three years, 1960-61, 1961-62,
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1962-63 and even after the partnership had alleged to have
been di ssolved after 31.3.1963 and at | east one of them Har
Singh stated that a sumof Rs.73,600 became due to him as
his share of profits till dissolution and in spite of denand
not hi ng had been paid to himtill his statement was recorded
in Novenmber 1965. Only two of themdrew their remuneration
as the enployees. Considering their econonmc position it is
difficult to appreciate that they would have needed no
withdrawal from their share of profits in any year till the
al | eged dissolution. This aspect throws considerabl e doubt
on the point whether or not entries were intended to be
act ed upon.

Having regard to the aforesaid discussion it is clear
that there was sufficient material on record on the basis of
which the taxing authorities as well as the Tribunal could
record an adverse finding  on the genuineness of the firm
agai nst the assessee and registration in our view was
rightly refused.

We nmi'ght ~ observe that there was nothing wong on the
part of  ‘the H gh  Court to -have confirnmed the refusal of
regi stration to the appellant firmweven after hol ding that
the fact that sone nenbers were benam dars of others was no
bar to the grant of registration. In A Abdul Rahim and
Co.’ s case (supra) on which counsel for the assessee relied,
the Tribunal had heldthat one of the partners who had been
inducted into the erstwhile partnership was a benani dar of
one of the three original partners ~but had otherw se held
that the partnership was genuine and valid and therefore,
this Court took the view that the mere fact that one memnber
was a benam dar of another as no bar to the grant of
registration and directed registration but the ratio would
be inapplicable to a case where the firmis otherw se held
to be not a genuine one.

In the result the appeal fails and is dismssed with
costs.

A P.J. Appeal dism ssed.
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