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ACT:

Excess Profits Tax Act (XV of 1940), ss. 15, 26(3)-Meaning
and import of the word 'discovers’'-Allowance granted to
assessee on his representation-Subsequent facts show that
representation as untrue, Effect of.

HEADNOTE:
The word ' discovers’ in s. 15 of the Excess Profits Tax Act,
1940, is not limted to facts discovered, which existed

during the rel evant chargeabl e accounting period for which
assessnment i s reopened under the section but also includes
facts so discovered which cane into exi stence subsequent” to
such accounting period.

Al l onance was granted to an assessee by the Central Board of
Revenue under s. 26(3) of the Act for- the  chargeable
accounting period during the war on the ground that ~certain
bui I di ngs, plant and machi nery provided for " production of
war materials wll not be required for the  purposes of
assessee’'s business after the termnation of the war. But
it was discovered that even after the term nation of war the
buil dings, plant and nmachinery in question were -actually
used by the assessee for his business.

Hel d, that the Excess Profits Tax O ficer had anple power to
proceed agai nst the assessee to reassess himunder s. 15  of
the Act.

Dodworth v. Dale ([1936] 2 K B. 503: 20 Tax Cases 285);
Anderton and Hol stead Ltd. v. Birrell ([1932] 1 K. B. 271 :
16 Tax Cases 200); Gay (H M Inspector of Taxes) v. Lord
Penr hyn (21

811

Tax Cases 252); Wllians v. Trustees of W W Gundy (
[1934] 1 K. B. 524, 533); Commercial Structures Ltd. wv.
Briggs ([1948] 2 Al England Reports 1041) and |Inland
Revenue Conmi ssioners v. Pearson; Same v. Pratt ([1936] 2
K. B. 533), referred to.
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JUDGVENT:

ClVIL APPELLATE JURISDICTION : G vil Appeal No. 160 of 1953.
Appeal by Special Leave fromthe Judgment and Order dated
the 1st day of April, 1952, of the H gh Court of Judicature
at Bonbay in Incone-tax Reference No. 49 of 1951

R J. Kol ah and Rajinder Narain for the appellant.

M C. Setalvad, Attorney-Ceneral for India, (G N Josh

and P. G Gokhale, with him for the respondent.

1954. Cctober 28. The Judgnent of the Court was delivered
by

VENKATARAMA AYYAR J.--This is an appeal fromthe judgnent of
the Hi gh Court of Bonbay on a reference under section 66(1)
of the Indian Income-tax Act, and the question for

det erm nati on is as to the wvalidity of certain re-
assessments made under section 15 of the Excess Profits Tax
Act, which will hereafter be referred to as the Act.

In proceedings for assessnent of excess profits for the year
1941, the appellant Conpany applied for relief under section
26(3) of the Act, which sofar as is material for the
pur pose of this appeal, runs as follows :

If on an application nmade to it through the Excess Profits

Tax O ficer the Central Board of Revenue is satisfied that
the conmputation in/ accordance wth the  provisions of
Schedule | of the profits of a “business during any
char geabl e accounting period would beinequitable, owing to
any of the follow ng circunstances, nanel y-

(b) the provisions of buildings, plant or machinery which
will not be required for the purposes of the business after
the termnation of the present hostilities;

The Central Board of Revenue may direct that such allowances
shall be nmade in conputing the profits of

812

the business during that chargeabl e accounting period as the
Central Board of Revenue thinks just:

Provided that in making such direction the Central ‘Board of
Revenue may inpose such conditions . as it deens appropriate.”
In their application under section 26(3) under the heading "
Bui | di ngs, Pl ant and -Machinery provided for the production
of War Materials, which wll not be required for the
purposes of the business after the termination of the
pr esent hostilities", the assessees stated that t he
production of khaki textiles for war purposes had "
necessitated additional plant in the Conpany’'s Dye Wrks ";
that the requirements as to canvas had " necessitated
additional Textile machinery for the various doubl i ng
processes and additional w nding nachinery for the -Canvas
waft"; that " much of the additional plant purchased by the
Conpany in 1941 conmes under these two headi ngs"; and that "
their manufacture in bulk will cease once the war is over
and the plant bought for their manufacture will be idle and
wi Il have to be di sposed of" The assessees then proceeded to
give particulars of the machinery and plant which "will
undoubt edly have to be scrapped after the war", and whose "
postwar value would be as scrap material." Then they set out
" the additional buildings, plant and machi nery which have
been installed as a war measure", and estimated their value
at Rs. 4,85, 633.

On this application, the Central Board of Revenue passed the
fol |l owi ng order:

"The Central Board of Revenue having considered t he
application of E D. Sasoon United MIls Ltd. wunder sub-
section (3) of section 26 of the Excess Profits Tax Act,
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1940, that, by reason of the follow ng circunstances, viz.,-
That the provision of buildings, plant or machinery which
will not be required for the purposes of the business after
the termination of the present hostilities,

the conputation of the profits of that business during the
chargeabl e accounting period comenci ng 1st January 1941,
and endi ng 31st Decenber, 1941, in

813

accordance with the provisions of Schedule | of the Act
woul d be inequitable.

I (the First Secretary, Central Board of Revenue) hereby
give you notice that the Central Board of Revenue has
directed that,

al l owance of Rs. 4,06,394 shall be made in respect of such
circunstances, in conmputing the profits of such chargeable
accounting period,-such allowance to be inclusive of al
depreciation allowable for excess profits tax purpose in
respect of the assets in question.”

There were simlar applications by the assessees for relief
under section 26(3) of the Act for the accounting periods
1942 and 1943, and sinilar-orders were passed by the Centra
Board of Revenue granting allowance respectively of Rs.
4,00, 000 and Rs. 3,94,000.

The war term nated on 31st March, 1946. In the course of
enquiry into the assessable profits of the Conpany for the
chargeabl e accounting period ending 31st March, 1946, the
Excess Profits Tax O ficer found that the buildings, plant
and machinery in respect of which relief had been granted
under section 26(3) of the Act were being actually used by
the assessees for the purposes of their business even after
the term nation of the hostilities. He therefore decided to
take action wunder section 15 of the Act, and issued the
requisite notices thereunder to them for reopening the
assessment for the years 1941, 1942 and 1943. That was
resi sted by themon the ground that the facts discovered did
not relate to the years of account, and could not therefore
form the basis for reopening the assessnents for those
years. By his order dated 28th Decenber, 1948, the Excess
Profits Tax Oficer overruled this contention, and revised
the assessnents for the periods in question on the footing
that there were

no grounds for granting relief to the —-assessees under
section 26(3) of +the Act. This order was confirmed on
appeal by the Appellate Assistant Comm ssioner, ~but was
reversed by the Appellate Tribunal which held by a ngjority
that it was not open to the "Oficer to take action under
section 15 of the Act on the basis of facts, which had cone

into existence subsequently. The respondent t her eupon
applied for reference under

104
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section 66(1) of the Income-tax Act, and section 21 of the
Act, and on that application, the Tribunal referred the
following question of Ilawfor the decision of the High
Court:

" Wiether the revised assessments for the chargeable
accounting periods 1941, 1942 and 1943 are liable to be
cancel l ed on the ground that the Excess Profits Tax O ficer
erred in invoking the provisions of section 15 of the Excess
Profits Tax Act."

There was al so another question referred by the Tribunal to
the Hgh Court, and that was answered adversely to the
appel | ant . But as no argunment was addressed before us on
that question, there is no need to refer to it.

The reference came before Chagla C. J. and Tendol kar J., who
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disagreeing with the Tribunal held that the fact "the
assessee had obtai ned excessive relief " and the discovery
of the fact that it has used buildings, plant or nachinery
for the purpose of its own business after the war" were
sufficient to bring the case within the purview of section
15 of the Act, and accordingly answered the question in the
negative. The correctness of this decision is challenged in
this appeal, which cones before us by special |eave, on the
ground that on a proper construction of that section the
Excess Profits Tax O ficer had, on the facts found, no power
to revise the assessnent for the accounting periods 1941,
1942, and 1943.

Section 15 of the Act is as foll ows:

" 1f, in consequence of definite information which has cone
into his possession, the Excess Profits Tax Oficer
di scovers that profits of -any chargeabl e accounting period
chargeabl e to excess profits tax have escaped assessment, or
have been under-assessed, or have been the subject of
excessive relief, “he may at any time serve on the person
liable to “such tax a notice containing all or any of the
requi renents which nmay be included in a notice under section
13, and may proceed to assess or reassess the anount of such

profits liable to excess profits tax and the provisions of
this Act shall, so far as may be, apply as if the notice
were a notice issued under that section. "

815

For this section to apply, two conditions nmust be satisfied
(1) the profits of any chargeable accounting period rmnust
have escaped assessnent or nust have been under-assessed, or
must have been the subject of excessive relief; and(2) that
nmust have been di scovered by the Excess Profits Tax O ficer
in consequence of definite informtion. There is no
guestion that on the facts found, the first condition has
been satisfied. The representations on which the appell ant
obtained relief under section 26(3) of the Act were that the
bui l di ngs, plant and nmachinery would not be fit for use
after the war. It was only on that ground that relief could
be granted under that provision. And when the “appellant
continued to wuse the nmachinery in business  after the
term nation of the war, the very basis on which relief had
been granted to it had di sappeared, and the result was that
the assessable profits for the chargeabl e accounting peri ods
bad been the subject of excessive relief.
The controversy is thus Iimted to the question whether ~ on
the facts found the Excess Profits Tax O ficer could be held
to have di scovered that there was grant of excessive relief.
The contention of M. Kolah on behalf of the appellant was
that discovery for the purpose of section 15 of the Act mnust
be of facts which were in existence during the  chargeable
accounting period, and that facts which canme into existence
subsequent to the chargeabl e accounting period could under
no circunstances be made the basis for reassessnent of the
profits of that period. On behalf of the respondent, the
| earned Attorney-General contended that the words " If the
Excess Profits Tax Oficer discovers" in section 15 of the
Act nmeant nothing nore than that " if the Excess Profits Tax
Oficer finds or satisfies hinmself"; that there was no
justification for inporting into the section a Ilinitation
that discovery should relate to facts in existence during
the chargeabl e accounting period; and that when once it was
found by the Excess Profits Tax O ficer that the buildings,
plant and machinery were in use after the war, and that
accordingly there had been a grant of
816
excessive relief, the requirenments of the section were fully
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sati sfi ed.

Considering the question on the | anguage of section 15 of
the Act, it is difficult to find therein any support for the
contention, which has been urged on behalf of the appellant.
It is general inits terms, and woul d apply whenever there
is, as aresult of definite information, a finding by the
Excess Profits Tax Oficer that chargeable profits had
escaped assessnent, or had been under-assessed, or bad been
the subject of excessive relief. There is nothing in the
wor di ng of the section which would exclude its application

when that finding is based on facts which cone into
exi stence subsequently. It is argued by M. Kolah that the

word " discovers" can aptly be used only when the facts on
which the discovery is nade were in existence during the
chargeabl e accounting period. |In its natural and ordinary
sense, the word " discovers” carries no such Ilinitation

The meaning given to it in the Oxford English Dictionary is
"the finding out or bringingto light that which was
previously unknown."™ (Vol. 3, page 133). It will therefore
be correct to say that when a person cones to know of a fact
of which-_he had no previous knowl edge he discovers that
fact, whether his want of know edge is due to its not having
been in existence during the material period, or to its
havi ng been unknown to hi'm even though it m ght have been in
exi st ence. The word thus being one of wide inport, what
neaning it bears in any particul ar enactnent nust depend on
the context.

We rnust accordingly exam ne what indications there are in
the Act, which will show the precise connotation of the word
"di scovers"” in section 15 of the Act. That sectionis, it
should be enphasised, —not —a charging section, but a
machi nery section. And a machi nery section should be so
construed as to effectuate the charging sections. Section
15 is intended to vest in the Excess Profits Tax Oficer a
power to amend the assessnent, when it is found that the
relief granted is in excess of what the law allows.  One of
the sections under which relief could be granted under the
Act is
817
section 26(3), and therefore section 15 nmust be so inter-
preted as to confer a power on the Excess Profits Tax
Oficer to revise the assessment when relief had -been
erroneously granted under that section. Now, section 26(3)
provides for relief being granted when the , buildings,
pl ant or machi nery woul d not be required by the assessee for
hi s business after the war. And when it is found that after
obtaining a relief under that section’ the assessee uses
buil dings, plant and nmachinery in his business after. the
war, and that he has in consequence obtained a relief to
which he was not entitled under the Act, where is the
machi nery set up by the Act for inposing the correct charge,
unless it be under section 15 ? And how is that section to
be invoked if " discovery" is to be limted to facts,  which
were in existence during the chargeabl e accounting period ?
The relief to be granted under section 26(3) is by its very
nature with reference to a state of affairs in future ; and
a finding that it has been erroneously granted could be
reached only on the basis of facts which nust arise
subsequent to the chargeabl e accounting period. To hold
that no action could be taken in such cases under section 15
is to hold that the statute has provided no nachinery for
carrying into effect the conditions prescribed in section
26(3).

It was contended that the Central Board of Revenue night,
acting under the proviso to section 26(3), have inposed
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appropriate conditions for safeguarding their interests
before granting a relief under that section, that when there
was a failure to observe the conditions of that section, the
only course open to the respondent was to proceed under that
proviso, and that action under section 15 was inconpetent.
Thi s argunent proceeds on a msconception of the true scope
of section 26(3). |If a condition had been inposed under the
proviso to that section, and that conditi on was subsequently
broken, the only action that could be taken thereon is
initiation of proceedings for reassessing the profits,

ignoring the relief granted under section 26(3) ; and the
machi nery therefore is provided only in section 15 of the
Act . The scope of the two sections being different, the
provi so to section 26(3)

818

cannot be construed as -affecting, to any extent, the
jurisdiction conferred by section 15 of the Act.

We may now exam ne the decisions which have been cited by
M. Kolah in support of his contention. In Dodworth wv.
Dale (1), the assessee, Dale, married one Kathleen Richards
in 1921 -and lived with her till 1933, in which year he
obtai ned a decree declaring the marriage null and void on
the ground of her incapacity. From 1921 to 1932 he had
obtained reliefs wunder section | 8(1) of the Finance Act
under which a claimant is entitled to a deduction if he
proves that "for the year of assessnment he has his wife
living with himor that his wife is solely nmaintained by him
during the year of assessnent." |In 1934 the |nspector of
Taxes made additional assessments in respect of the deduc-
tions made during the years 1928 to 1932 on the ground that
the marriage having been declared void ab initio, Dale nust
be held to have "obtained a deduction not authorised by this
Act" as provided in section 125 of the Inconme Tax Act; 1918.
It was held by Lawmence J. that the additional assessnments
were not justified under section 125, because the effect of
a decree declaring marriage a nullity was not to w pe out
the past and to undo What had been done, and that  under
section 18(1) of the Finance Act, the basis of relief was a
de facto marriage. Then follow certain observations, on
whi ch the appellant relies :

" There is, however, another difficulty in the way of the
Cr own. In my opinion it is not lawful for—an additiona

assessment or an original assessnment to be made by reference
to facts which arise after the year of assessnent. In~ my
view that is the reasoning of the decision of Rowatt J. in
Anderton and Hal stead Ltd. v. Birrell ( 2)..... ......... In
nmy viewit is inconpetent to the revenue authorities to make
a fresh assessment on him by reason of a fact which is a
real fact which arose after the year of assessment."

Though these observations appear at first Bight to  support
the contention of M. Kol ah, when exam ned closely-it wll

be seen that is not their true effect.

(1) [1936] 2 K. B. 503; 20 Tax Cas. 285.

(2) [1932] 1 K.B. 271; 16 Tax CaS. 200.

819

The assessee had been granted relief for the years 1928 to
1932, because he was in fact living with his wfe or
mai ntai ning her during that period. The decree passed in
1933 could not alter that fact. If on that fact the
assessee was entitled torelief for those years under
section 18(1) of the Finance Act, then no question arose of
hi s havi ng obtai ned a deduction to which he was not entitled
under the Act, in which event alone there could be further
assessment under section 125. The decree passed in 1933
could not therefore be said to be "discovery" on which
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action could be taken under section 125, not because it was
a subsequent event, but because it could have had no effect
on a relief which depended on facts then in existence. That
is the ratio of the decision will appear fromthe follow ng
passages in the judgnent:

" | apprehend that there is no distinctionin this matter
bet ween an original assessnent and an additional assessnent
under section 125. Taking section 125 of the Incone Tax
Act, 1918, for the purposes of illustration, and because it
was the section under which the additional assessnents were
made in this case, it seens to ne that section 18 of the
Fi nance Act, 1920, and the Income Tax Act, 1918, ralate to
the facts as they exist at the tinme. The person chargeable
was allowed a deduction, and be was rightly allowed a
deduction at the tine. He proved within the terns of
section 18 of the Act of 1920 that his wife was living wth
him and he was rightly allowed a deduction at that

time."

The principle of this decision is that assessnents should
not be reopened on the basis of subsequent events, when the
facts on- which the assessments had been made remained
unaf f ect ed t her eby.

In this connection, reference may be nade to the decision in
Gray (H M Inspector of Taxes) v. Lord Penrhyn (1), where
it was held that action under section 125 could be taken
with reference to events whi ch happened subsequently, those
events having relation to the facts on which the assessnents
had been made. There, the assessee, who was the owner of a
sl ate

(1) (21937) 21 Tax Cas. 252.
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quarry had shown in his incone-tax returns various ' anounts
as paid to | abourers, and those anpbunts had been allowed as
busi ness expenses. |In fact, suns-anounting to pound ' 5,201
had been mi sappropriated by the officers enployed by him and
had not been expended. The defal cati ons were subsequently
di scovered, and in 1934 the assessee realised that anount
fromhis auditor and his insurer as danmages for negligence.
The |Incone-tax |Inspector sought to revise the -assessnents
from 1930 to 1933 by claimng that amunt as wongly
deducted during those vyears, or in the alternative, to
assess it as a business income in 1934. The  Comm ssi-oner
held that the assessnments for 1930 to 1933 could not be
reopened on the basis of the receipt in 1934, as that was an
event subsequent to the period of assessnent, one of the
cases relied on by himin support of his conclusion being
Dodworth v.Dale (1). Finlay J. disagreed with this view
He held firstly that the ampbunt could be treated as a
busi ness recei pt and added

" If 1 felt any difficulty about that, which | do not, |
should be prepared to say that there is nothing in the
authorities which prevents that reopening which nanifestly
ought to be made, if necessary, and that if necessary the
previ ous years ought to be re-opened”.

Then there is the decision in Anderton and Hal stead Ltd.  v.
Birrell (2) referred to in Dodworth v. Dale (1) and relied
on by M. Kolah. There, the assessees had witten off
certain debts as irrecoverable in 1921 and 1922. The
I nspector of Taxes had,’ on a consideration of all the
facts, agreed to this, and assessments were nade on the
footing that they were bad debts. Thereafter, the assessees
continued to have dealings with those debtors, and gave them
further credit in subsequent years. On this, the |nspector
sought to review the assessments on the ground that the
debts were not, in fact, bad debts. In negativing this
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contention, Row att J. observed that the word ' discover’
does not, in ny view, include a nere change of opinion on
the sane facts and figures

(1) [1936] 2 K. B. 503; 20 Tax Cases 285.

(2) [1932] 1 K. B. 271; 16 Tax Cases 200.

(3) [1936] 2 K. B. 503: 20 Tax Cases 285.

821

upon the sanme question of accountancy, being a question of
opi ni on", that under the Rules, the estimate to what extent
a debt is bad was "not a prophecy to be judged by after
events, but a valuation of an asset de praesenti upon an
uncertain future to be judged with regard to its soundness
as an estimate upon the then facts and probabilities", and
that an estimate once made coul d not, on the same material s,
be revised i n subsequent years.

Apart fromthe fact that sonme of the observations contained
in this judgnent were considered by Finlay J. in WIllians v.
Trustees of W W Gundy (1) and by the Court of Appeal in
Commercial Structures Ltd. v. Briggs (2), to have been
wi dely expressed, the decision itself has no application to
the facts of the present case. ~We are concerned here not
with a valuation in praesenti of a debt estimated to be bad,
but with a relief granted with reference to a state of facts
which were anticipated to cone into existence only in the

future. Mor eover, | nland Revenue Conmi ssioners V. Pearson
Sane v. Pratt (3) and Anderton and Hal stead v. Birrel

(4) are decisions on section 125 of the English Inconme Tax
Act of 1918. There has been quitea literature on the

meani ng of the word "discovers" occurring in that section
and in the correspondi ng sections of other ~English Income
Tax statutes, and the question has, also been considered in
the Indian Courts on the | anguage of section 34o0f the I|ndian
I ncome-tax Act, as it stood prior to the anendnent of . 1948.
Whatever the position if the question were to arise ' under
the Indian Incone-tax Act-and there is no need to express
any final opinion on it-having regard to the nature and
scope of the provisions of the Excess Profits Tax Act and in
particular section 26(3), we are of opinion that ‘the word
"discovers" in section 15 of the Act is of  sufficient
anplitude to take in subsequent events which have a materia
bearing on the facts and circunstances on which -assessnent
had been made or

(1) [1934] 1 K. B. 524, 533.

(2) [1948] 2 A E. R 1041 at 1045, 1048 and 1049.

(3) [1936] 2 K. B. 533.

(4) [1932] 1 K. B. 271; 16 Tax CaS. 200.

105
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relief granted, and that when the Excess Profits Tax O ficer
finds that an assessee to whomrelief had been granted under
section 26(3) has utilised the buildings, plant or “nachinery
in business after the termination of the war, he is entitled
to proceed under section 15 of the Act.

In the result, the appeal fails, and is dismssed wth
costs.

Appeal dism ssed




