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Cvil Services: Indian Railway Establishment Code, Rule
2046(h) and (k)/Railway Pension -Manual, 1950 Para 620-
Rai | way Servant - Conpulsory retirenment of under. para 620-
Validity of.

Constitution of India, Articles 73 & 309: Rule made in
exerci se of executive power under Art. 73-Not inconsistent
with statutory provision or rule framed -under proviso to
Art. 309-Hel d- Shoul d be treated as supplenmentary to.

HEADNOTE:

Sub-para (ii) of para 620 of the Railway Pension Manua
enpowers the conpetent authority to renove a railway servant
fromservice any time after he has conpleted 30 years of
qual i fying service. Cause (h) of Rule 2046 (F. R 56) of the
I ndi an Railway Establishnent Code enpowers the appointing
authority to retire in Public interest (i) Cass | and Cass
Il railway servant, who had entered Governnent Service
before the age of 35 years, after he has attained the age of
fifty years, and (ii) in any other case after he has
attained the age of 55 years. Cause (k) of the said rule
confers absolute right on the appointing authority to retire
arailway servant in Cass Ill service, who is not governed
by the Pension Rules, after he has completed thirty years of
servi ce.

The respondent, Cass IIl servant, who had joined
service in 1950 was conpul sorily retired fromservice by the
conpetent authority in the Rai lway Administration in

exerci se of powers under para 620 of the Manual on 14th My,
1982. He was born on 23.9.1929 and was to continue in
service till he conpleted 58 years of service. The wit
petition filed by him questioning the validity of the said
order and also of para 620 of the Manual was di sm ssed by
the Single Judge.

In appeal before the Division Bench it was contended
for him that (i) Rule 2406 of the Rules having been franed
under the proviso to Article 309 of the Constitution and
being a conpendi ous code with regard to conpul sory
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retirement that provision alone could be invoked and not
para 620 of the Mnual which is in the nature of an
executive
742
order, (ii) since rule 2046(h) opens wth a non-obstante
cl ause and para 620 of the Mnual does not state that the
said rule shall prevail notw thsanding any other provision
to the contrary, rule 2046(h) of the Rules cannot be nade
subj ect to para 620 of the Manual, and (iii) there being two
separate provisions wth regard to conpulsory retirenent,
nanely clause (h) of rule 2046 of the Rules and para 620 of
the Manual, in the absence of any guidance as to when and
which rule could be invoked in a given case, both the
provisions would be inapplicable and he <could not be
conpul sorily retired. The High Court held that para 620 of
the Railway Pension Manual -was void and ineffective. It took
the view that since rule 2046(h) of the Rules was not
applicable, as the respondent had not attained the age of 55
years on /the date he was conpulsorily retired, he could not
have been compul sorily retired.

Al'l owing the appeal by special | eave and remandi ng the
case to the H gh Court,
N

HELD: 1.1 Para 620 of the Railway Pension Manual is
valid. The H gh Court was not right in taking the viewit
did. [749A]

1.2 There is no inconsistency between rule 2046 of the
Rul es and para 620 of the Railway Pension Manual. C ause (h)
of rule 2046 of the Rules enpowers the conpetent authority
to retire conpulsorily a railway servant on his attaining
the age specified therein. That clause has no reference to
the length of service put in by a railway servant concerned.
Clause (k) of the said rule wunder ~which the appointing
authority can retire a person in the public interest after a
rail way servant has conpleted 30 years of service applies to
a railway servant holding a Cdass  IlIl post and who i's not
governed by pension rules. Para 620 of the Manual applies to
all railway servants governed by the pension rules. Railway
servants holding Cass | or Cass Il posts who cannot be
retired under clause (k) of rule 2046 of the Rules can be
retired on their conpleting 30 years of qualifying service
if they are governed by the pension rules. Sinlarly,
railway servants holding Cass 1IIl posts and who are
governed by the pension rules to whomclause (k) of rule
2046 of the Rules is not applicable can also bhe retired on
their conpleting 30 years of qualifying service. Thus, the
area of operation of para 620 of the Railway Pension Manua
is different fromthat of clauses (h) and (k) of rule 2046
of the Rules. [748D G

1.3 Para 620 of the Railway Pension Manual which has
been franmed by the Union CGovernment in exercise  of its
executive power under Article 73 of the Constitution should,
therefore, be treated as supple-

743

nmentary to rule 2046 of the Rules, and given due effect
since there is no statutory provision or a rule franmed under
the proviso to Article 309 of the Constitution which is
i nconsistent with it. [748G H

2. Since the respondent had raised some ot her
contentions with regard to the validity of the inpugned
order of retirenment in the petition and the H gh Court has
not expressed its opinion on those contentions, the case is
remanded to the Division Bench of the H gh Court to dispose
of the appeal afresh in the light of the subnissions to be
made by the respondent on the other contentions raised by
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him [749C

JUDGVENT:

ClVIL APPELLATE JURISDICTION. Givil Appeal No. 1583 of
1987.

Fromthe Judgnent and Order dated 22.4.1987 of the
Madras Hi gh Court in WA. No. 367 of 1983.

G  Ramaswany, Addi ti onal Solicitor CGeneral , P.
Par meshwar an, B. Parthasarthy for the Appellants.
M N.  Kri shnamani and S. Bal akri shnan for the

Respondent s.

The Judgrment of the Court was delivered by

VENKATARAM AH, J. ~The short question involved in this
case is whether Para 620 of  the Manual of Railway Pension
Rul es, 1950, (hereinafter referred to as the ’'Railway
Pensi on Manual ')~ under which the conpetent authority is
enpowered to retire a railway enployee before his nornal
date of  ‘retirenent is for any reason void, ineffective or
unconsti tuti onal

The respondent, R~ Narasinhan, joined the Southern
Railway as a Ticket Collector in the year 1950 and on being
pronmpted at different stages he was working as a Travel ling
Ti cket Exam ner on “14th of  May, 1982 when he was
conpul sorily retired fromservice by the conpetent authority
in the Railway Adnministration in exercise of his powers
under Para 2(2) of 'the Railway Mnistry s Letter dated
8.7.1950 (incorporated as Para 620 of the Railway Pension
Manual ). The respondent was born on 23.9.1929 and if the
order of retirenent had not been passed, as stated above, he
woul d have continued in service till he conpleted 58 years
of age. Aggrieved by the order of retirenent, the respondent
filed a Wit Petition in the Hi gh Court of Madras in Wit
Petition No. 4079 of 1982 questioning the validity of the
sai d
744
order and also of Para 620 of the Railway Pension Manua
whi ch enpowered the Railway Adnministration to Tretire its
enpl oyees on their conpleting 30 years of service. The Wit
Petition was contested by the Railway Administration and
ultimately it was dismssed by the | earned Single Judge of
the Hgh Court of Madras. Aggrieved by the judgment of the
| earned Single Judge the respondent filed an appeal before
the Division Bench of the Hi gh Court in Wit Appeal No. 367
of 1983. The Division Bench held that Para 620 of the
Rai | way Pensi on Manual whose validity had been inpugned in
the Wit Appeal was void and ineffective and hence the order
of retirement passed by the Railway Admnistration in
exercise of the power conferred by the said para was |iable
to be set aside. Aggrieved by the judgnent of the Division
Bench, the Union of India and the Railway Administration
have filed this appeal by special |eave.

In order to appreciate the contentions of the parties,
it is necessary to set out the relevant rules governing the
retirement of railway enployees. Rule 2046 of the |Indian
Rai | way Establishment Code (hereinafter referred to as 'the
Rul es’) deals with conpul sory retirement of rail way
servants. The relevant part of the said rule reads thus:

"2046 (F.R  56).-(a) Except as otherw se provided
inthis rule, every railway servant shall retire
on the day he attains the age of fifty-eight
years.

(h) Notwithstanding anything contained in
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this rule, the appointing authority shall, if it
is of the opinion that it 1is in the public
interest to do so, have the absolute right to
retire any railway servant giving him notice of
not less than three nonths in witing or three
nont hs’ pay and al |l owances in lieu of such notice-
(i) if he isin Cass | or Cass Il service or
post and had entered Governnent Service
before attaining the age of thirty-five
years, after he has attained the age of fifty
years.
(ii) in any other case after he has attained the
age of fifty-five years.
(i) Any railway servant may by giving notice of
not
745
| ess than three nonths in witing to the
appoi nting authority 'retire fromservice after he
has attained the age of fifty vyears if heis in
Class |- or Cass Il service or post and had
entered Governnment service before attaining the
age of thirty-fiveyears, and in all other cases
after he has attained the age of fifty-five years.
(k) / Notwi thstanding anything contained in
clause (h) / the appointing authority shall, if it
is of the opinion that it is “in the public
interest to do so, have the absolute right to
retire a railway servant~ in Class Ill service or
post who is not governed by any pension rules
after he has conpleted thirty years’ service by
giving himnotice of not |essthan three nonths in
witing or three nonths' _pay and allowances in
[ieu of such notice."

Para 620 of the Railway Pension Manual reads thus:
"620(i). A Railway servant may retire from service
at any tinme after conpleting 30 years’ qualifying
service, provided that ~he shall give in this
behalf a notice in witing to the -appropriate
authority, at least three nonths before the date
on which he wi shes to retire:

(ii) The authority conpetent to renove the
Rai | way servant from service may al so require him
toretire any time after he has conpleted 30
years’ qualifying service provided that the
authority shall give in this behalf, a notice in
witing to the Railway servant, at  |east three
nont hs before the date on which he is required to
retire or three nonths' pay and all owances in lieu
of such notice."

There is no dispute that the respondent is governed by
the pension rules as he has exercised his option to be
governed by them His contentions before the Division Bench
were: (i) Rule 2046 of the Rules having been franmed under
the proviso to Article 309 of the Constitution and being a
conpendi ous code relating to a retired railway servant that
provi sion al one could be invoked for the purpose of
conpul sory retirenent and not para 620 of the Railway
Pensi on Manual which is in
746
the nature of an executive order; (ii) Since rule 2046(h) of
the Rules opens with a non obstante clause and para 620 of
the Railway Pension Manual does not state that the said rule
shall prevail notw thstanding any other provision to the
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contrary, rule 2046(h) of the Rules cannot be nmade subj ect
to para 620 of the Railway Pension Manual; and (iii) there
being two separate provisions wth regard to conpulsory
retirement, namely clause (h) of rule 2046 of the Rules and
para 620 of the Railway Pension Mnual, in the absence of
any gui dance as to when and which rule could be invoked in a
given case, both the provisions would be inapplicable and
the respondent could not be conpulsorily retired. A reading
of the relevant part of rule 2046 of the Rules and para 620
of the Railway Pension Mnual shows that ordinarily every
railway servant has to retire on the date he attains the age
of 58 years. Notwithstanding the said rule the appointing
authority, if it is of the opinion that it is in the public
interest to do so, has the power to retire any railway
servant giving himnotice of not |ess than three nonths in
witing or three nmonths’ pay and allowances in |lieu of such
notice, if heis in Cass | orrClass Il service or post and
had entered Government service ‘before attaining the age of
35 years, ~ after he has attained the age of 50 years and in
any other. case after he has attained the age of 55 years.
Simlarly-a railway servant nay by giving notice of not |ess
than three nonths in witing to the appointing authority
retire from service if heis in dass | or Cass Il service
or post and had entered Governnent service before attaining
the age of 35 years, after he has attained the age of fifty
years, and in all other cases after he has attained the age
of 55 years. These two kinds of retirenent are dealt with in
clauses (h) and (i) of rule 2046 of the Rul es. The governing
factor in clauses (h) and (i) of rule 2046 is the age of the
enpl oyee concerned at the tine when it is proposed to retire
himfrom service or when he wi shes to retire fromservice
voluntarily as the case may be. This rule applies no doubt
to all enployees irrespective of the fact whether they are
governed by the pension rules or - not. Clause (k) of rule
2046 provides that notw thstanding anything contained in
clause (h) the appointing authority shall, if it is of the
opinion that it is in the public interest to do so, 'have the
absolute right to retire a railway servant in Cass |III
service or post who is not governed by any pension rules
after he has completed thirty years’ -service by giving him
notice of not less than three nonths in witing or three
nonths’ pay and allowances in lieu of such notice. Cause
(1) of rule 2046 of the Rules provides that a railway
servant in Class |IlIl service or post who is not governed by
any pension rules, nmay by giving notice of not |ess than
three nonths in witing to the appointing authority, retire
fromservice after he has completed thirty years’ service.
It may be noted that in clauses (k) and

747

(1) of rule 2046 of the Rules the governing factor is not
the age of the railway servant concerned but the'length of
the qualifying service rendered by him They are applicable

only to a railway servant in Cass IlIl service who has
conpleted 30 years of service in railway admnistration. If
arailway servant in Cass IIl service has entered the

service during his 21st year he can be retired by the
CGovernment on his conpleting 30 years of service in his 51st
year or he may elect to retire fromservice in his 51st year
after completing 30 years of service by following the
prescribed formalities. Causes (k) and (1) of rule 2046, as
al ready stated above, do not apply to railway servants who
are governed by pension rules. Para 620 of the Railway
Pensi on Manual , which is extracted above, cont ai ns
provi sions corresponding to clauses (k) and (1) of rule 2046
of the Rules. Under sub-para (i) of para 620 a railway
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servant governed by the pension rules nmay retire from
service at any tinme after conpleting 30 years of qualifying
service provided that he has given a notice in witing to
the appointing authority three nonths before the date on
which he wi shes to retire. Sub-para (ii) of para 620 of the
Rai | way Pension Manual, which corresponds to clause (k) of
rule 2046 of the Rules, enpowers the conpetent authority to
renove a railway servant fromservice any tinme after he has
conpleted 30 vyears of qualifying service provided that the
authority has given in this behalf a notice in witingto
the railway servant at |east three nonths before the date on
which he is required to retire or three nonths' pay and
al l owances in lieu of such notice. It nmay al so be noted that
while clauses (k) and (1) of rule 2046 of the Rules apply
only to a railway servant in Cass |IIl service or post not
governed by any pension rules para 620 of the Railway
Pensi on Manual applies to all-railway servants governed by
t he pension rul es.
The Divi sion Bench of the Hi gh Court has held that para
620 of the Railway Pension Manual was ineffective and
invalid on_ the ground that it was “unable to see any logic
or reason or any guidance for the purpose of invoking either
one or other of the provisions and also has further
observed thus:
"I'n/the circunstances therefore, particularly
in view of the fact that the Railway Establishnent
Code is intended to governthe service conditions
of all the individual railway servants and the
Pension Rules are intended only to govern the
determ nation of pension, and Rule 2046 itself is
in a way of conpendi ous rule rellating to
retirement at the age of 58 years and conpul sory
retirement earlier we are of the viewthat the
case is governed by Rul e 2046(h) only and not
748
by Rule 620 of the Pension Rules. This is also for
the reason as rightly contended by M. NC
Raghavachari, |earned counsel for the appellant,
that while Rule 2046(k) 'starts with ~saying that
notwi t hst andi ng anything contained-in Cause (h)
there is no such non obstante clause in Rule 620,
nor clause (h) of Rule 2046 is nade subject to
Rule 620. In the circunstances, therefore, it is
open to the railway servant to contend that he is
governed by Rule 2046(h) and not- Rul e 620. In the
absence of any guiding principle specifically, it
is not opento the Departnment to exercise an
option either to invoke Rule 620 or clause (h) of
Rul e 2046."
Havi ng observed thus, the Division Bench was of the
vi ew that since Rule 2046(h) of the Rules -was not
appl i cabl e, as the respondent had not attained the age of 55
years on the date when he was conpul sorily retired, he could
not have been conpulsorily retired. W do not find -any
i nconsi stency between rule 2046 of the Rul es and para 620 of
the Railway Pension Manual. As already stated by us cl ause
(h) of rule 2046 of the Rules enpowers the conpetent
authority to retire conpulsorily a railway servant on his
attaining the age specified therein. That clause has no
reference to the length of service put in by a railway
servant concerned. Clause (k) of rule 2046 of the Rules
under which the appointing authority can retire a person in
the public interest after a railway servant has conpl eted 30
years of service applies to a railway servant holding a
Class Il post and who is not governed by pension rules.
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Para 620 of the Railway Pension Manual applies to al
rail way servants governed by the pension rules. Railway
servants holding Cass | or Cass |l posts who cannot be
retired under clause (k) of rule 2046 of the Rules can be
retired on their conpleting 30 years of qualifying service
if they are governed by the pension rules. Simlarly railway
servants holding Class IlIl posts and who are governed by the
pension rules to whom clause (k) of rule 2046 of the Rul es
is not applicable can also be retired on their conmpleting 30
years of qualifying service. Thus the area of operation of
para 620 of the Railway Pension Manual is different from
that of clause (h) and (k) of rule 2046 of the Rules. Para
620 of the Railway Pension Manual should be treated as
suppl enentary to rule 2046 of the Rules. The said para which
has been framed by the Union Government in exercise of its
executive power under Article 73 of the Constitution should
be given due effect since there is no statutory provisions
or a rule franmed under the proviso to Article 309 of the
Constitution which is inconsistent - with it.
749

We, therefore, overrule the wview expressed by the
Di vi sion Bench of the H gh Court on the above question and
uphold the wvalidity of para 620 of the Railway Pension
Manual

Unfortunately, the case does not end here. It appears
that the respondent had raised some other contentions wth
regard to the validity of the inpugned order of retirenent
in the petition. But the Division Bench of the H gh Court
has not expressed its opinion on those contentions since it
agreed with the first —contention urged on-behalf of the
respondent, nanely, para 620 of the Railway Pension Manua
was invalid. W are, therefore, constrained to send the case
back to the Division Bench of the Hgh Court to decide the
ot her questions raised by the respondent. W, therefore, set
asi de the judgnent passed by the Division Bench of the Hi gh
Court and remand the case to the Division Bench of the Hi gh
Court to dispose of the appeal (afresh in the light of the
submi ssions to be nade by the respondent on the / other
contentions raised by him

The appeal is accordingly disposed of. There is no
order as to costs.
P.S. S Appeal —al | owed.
750




