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ACT:

Representati on of the People Act, 1950/ Representation of
the People Act 1951/ Registration of Electors Rules, 1960-
Sections 33, 32, 100(1)(c) and 116A/ Section 36(7)/Rules 18,
20, 21, 21A and 22- Nomination Paper rejection of by
Returning O ficer- Gound that certified copy of relevant
entry was fromelectoral roll that was not the latest- No
prescription requiring certified copy to state dates on
whi ch basic roll or supplenent had been published.

HEADNOTE

The appellant, who was an elector in the Shivaji Nagar
Assenbly Constituency in Pune, intended to contest the bye-
election to fill a seat in the Mharashtra Legislative

Assenbly from the Jaoli Assenbly Constituency in /Satara
district. He applied to the El ectoral Registration O ficer
of the Shivaji Nagar Assenmbly constituency for a certified
copy of the relevant entry in the electoral roll containing
his nane, specifically nmentioning that he required it for
the purpose of producing it before the Returning Oficer  of
Jaoli constituency under section 33(5) of the Representation
of the People Act, 1951 to enable himto file his nom nation
paper.

In the Shivaji Nagar assenbly constituency a basic  rol
of electors had been prepared prior to 31.1.1984. The / nane
of the appellant was entered at SI. No. 16 of a supplenent
whi ch was published on 31.1.1984. Two nore supplenments were
i ssued subsequently. The basic roll and the supplenents
together constituted one integrated electoral roll which was
publ i shed again on 29.1.1985. The certified copy, which was
furnished to the appellant on 8.1.1986, i.e., one day before
the date on which he filed his nomination paper, was a copy
nmade fromthe said integrated roll

The Returning Oficer of Jaoli constituency noted that
in the certified copy produced the |[atest dat e of
publication was given as 31.1.1984. The Returning O ficer
told the appellant that since there wer e revisions
subsequent to 31.1.1984, he had to produce another certified
copy of the latest electoral roll at the time of secrutiny
i.e. 11 OdCock on 11.1.1986. The appellant rushed back to
Pune and obt ai ned another certified copy showi ng the | atest
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date of publication as 29.1.1985, but reached the office of
the Returning OFficer of Jaoli constituency at about 1 P.M
on 11.1.1986. In the neantinme, the Returning Oficer had
al ready passed an order rejecting the nom nation paper of
the appellant on the ground of non-conpliance wth the
provi si ons of sub-section (5) of section 33 and sub-section
(7) of section 36 of the 1951 Act. The appellant requested
review of the order but the Returning Oficer declined
stating that he had no power of review

The Hi gh Court dismssed the appellant’s el ection
petition holding: (1) that the appellant had not conplied
with section 33(5) of the 1951 Act as the certified copy
produced by himwas not a certified copy of the electora
roll in force at the time of election; (2) the certified
copy produced on 11.1.1986 had been produced after the order
of rejection of the appellant’s nom nation paper had been
passed, and (3) the Returning Oficer had no power to
revi ew.

Al l owi-ng the appeal it was,

HELD: (1) There is no  prescription requiring the
certified copy to state the several dates on which the basic
roll or the supplenment from which the copy is prepared had
been published. [1076F]

(2) The Returning Oficer had acted on his own
information in rejecting the nonination -paper of t he
appel l ant, nanely, 'that there was a revision.in 1985 and
that the certified copy which had been produced was from an
el ectoral roll which had become defunct. If that was so, he
shoul d have secured the necessary material from the
concerned Electoral Registration Oficer and placed it
bef ore the appell ant before rejecting his nom nation  paper
[ 1077D E]

(3) Unless the certified copy produced before the
Returning O ficer itself on the face of it showed that the
el ectoral roll fromwhich a certified copy had been prepared
had been substituted by another electoral roll, the
Returning Oficer was not justified in not treating the
production of the certified copy prepared on 8.1.1986 as
sufficient conpliance under section 33(5) of the 1951 Act,
particularly having regard to the close proxinmty between
the date of preparation and the date of the production of
the certified copy. [1077F H|

(4) Under the proviso to section 36(5) of the 1951 Act,
it is provided that in case an objection is raised by the
Returning Oficer or is nade by any other person the
candi date concerned may be allowed tine to rebut it. not
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| ater than the next day but one follow ng the date fixed for
scrutiny, and the Returning Oficer shall record hi s

decision on the date to which the proceedings had been
adj ourned. The Returning O ficer did not choose to wait even
for a few hours on 11.1.1986 to give a chance to the
appel l ant to make his plea that what had been produced along
with the nomination paper was a certified copy which could
be acted upon or to produce another certified copy which in
fact he did produce at 1 PPM on 11.1.1986 before the
Returning Oficer, even before the final list of candidates
who had filed valid nom nation papers, was published.
[1077B- D

(5) Both the first certified copy and the second
certified copy were copies of the same original. Sub-section
(7) of section 36 of the 1951 Act lays down a rule of
evidence. It says that a certified copy of an entry in the
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electoral roll for the tine being in force of a constituency
shall be conclusive evidence of the fact that the person
referred to in that entry is an elector for t hat
constituency, unless it is proved that he is subject to a
di squalification mentioned in section 16 of the 1950 Act.
[ 1078B- C

(6) It is no doubt true that the electoral right is a
statutory right and a person who wi shes to contest an
el ection should conply with the |aw applicable to elections
strictly. But in the instant case there is no default at al
on the part of the appellant. He had actually produced
before the Returning Oficer a certified copy which he had
obtained within less than 24 hours from the Electora
Registration Oficer of the constituency where he was
residing and that he had not done anything to mislead the
Returning O ficer. [1077E-F]

(7) The certified copy produced al ongwith the nom nation
paper satisfied the requirement of section 33(5) of 1951
Act. [1078D]

(8)  The appellant who was an innocent person had been
denied the right to contest the el ection unreasonably. The
rejection of the nomination paper of the appellant was
improper. It follows that the election of the 1st respondent
shoul d be declared void in view of the provisions contained
in section 100(1)(c) of the 1951 Act. [1078E-F]

JUDGVENT:

ClVIL APPELLATE JURI SDI CTI'ON: El ecti on Appeal No. 232
(NCE) of 1987.

From the Judgnent and Order dated 17.12.1986 " of the
Bonbay Hi gh Court in Election Petition No. 1 of 1985.

PG NO 1066

Appel | ant -i n- per son

A.M Khanwi | kar and A.S. Bhasne for the Respondents.

The Judgrment of the Court was delivered by

VENKATARAM AH, J. The appellant is a person residing at
Pune in the State of Mharashtra. A bye-election was
proposed to be held on the 2nd February, 1986 to fill a seat
in the Mharashtra Legislative Assenmbly which had becone
vacant on account of the death of the sitting menber who was
representing 263 Jaoli Legislative Assenbly constituency in
Satara district in the State of Maharashtra. The last date
for naking noninations at the said election was the  10th
January, 1986 and the scrutiny of nomination papers was
fixed to take place on January 11, 1986. The appellant filed
his nom nation paper on January 9, 1986. Since he was. not
registered as an elector in the Jaoli constituency but’' was
an elector of the Shivaji Nagar Assenbly constituency in
Pune, a certified copy of the relevant entry in the
electoral roll of the Shivaji Nagar constituency in | which
hi s name appeared had to be filed along with his nonination
paper or had to be produced before the Returning O ficer  at
the time of scrutiny as provided in sub-section (5)  of
section 33 of the Representation of the People Act, 1951
(hereinafter referred to as the ‘1951 Act’). Accordingly the
appel l ant applied to the Tahsildar, Pune city (who was also
the Assistant Electoral Registration Oficer, Shivajinagar
Assenbl y constituency) who was the custodian of the
el ectoral roll in force of that constituency to furnish him
with a certified copy of the entry pertaining to himin the
el ectoral roll on 6th January, 1986. In that application he
specifically nentioned that he required the certified copy
for the purpose of producing it before the Returning Oficer




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 12

of the Jaoli constituency for enabling him to file his
nom nation paper. The certified copy was nade ready on 8th
January, 1986 and delivered to the appellant on the sane day
by t he Tahsi | dar, Pune city (Assi st ant El ectora
Regi stration O ficer, Shivajinagar Assenbly constituency).
The certified copy was in Marathi |anguage. The materia
part of the English translation of the said certified copy
read thus:

"247. Shivajinagar Assenbly Constituency

Li st of Voters- 1984
Nanme of village: Hutatma Rajguru Health Camp.

PG NO 1067
Tal uka- Pune City Distt. Pune
Mahanagar Pal i ka Part No./Polling Centre
Ward No. 9 No 47
Sl . House No. Nane of the voter M F Appr oxi mat e
No. wi th the nanme of Age on
fat her nother or 1.1.84
husband.
16. \Wadar Kunekar Jagannat h M 35
Housi ng Ranchandr a
Soci ety
Bl ock No. 1
Latest date of publication
31.1.1984
Sd/ -
El ectoral Registration
O ficer 247, Shivajinagar.
Assenbly Constituency.
Pune.
Copyi ng Applied on 6.1.1986
Fee Ready on 8. 1. 1986

delivered on 8.1.1986
Copi ed by kale.™

After obtaining the above said copy on January 8, 1986

the appellant filed his nom nation paper as stated above on
the next day, i.e. on 9th January, 1986 and along with his
nom nati on paper he produced the certified copy obtained by
himas required by sub-section (5) of section 33 of the 1951
Act. On seeing the said certified copy the Returning Oficer
of Jaoli constituency told the appellant that since it ~had
been noted in the certified copy that the latest day of
publication of the electoral roll in which the name of the
appel l ant was appearing was 31st January, 1984 he had to
bring another «certified copy as there were revi sions
subsequent to January 31, 1984 Acting on the suggesti on nade
by the Returning Oficer the appellant returned to Pune
again and applied for another certified copy on “the 10th
January, 1986 after the office of the Tahsildar was ' opened
in the forenoon. The Tahsildar told himthat the certified
copy woul d be ready by 4.30 in the afternoon. Utimtely the
appellant was able to get that copy at 5 P.M on 10th
January, 1986. The earliest bus available to the appellant
to leave Pune for going to the place where the Returning
PG NO 1068

Oficer was taking up the work of scrutiny of nomnation
papers was to start at 9 AM on 11th January, 1986. The
appel l ant reached the office of the Returning Oficer at
about 1 P.M in the afternoon on 11th January, 1986, i e.,
the date fixed for scrutiny of the nonmination papers and
produced the second certified copy obtained by him before
the Returning Oficer. The second certified copy was also in
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the Marathi |anguage. The English translation of the
material part of the second certified copy reads thus:
"247. Shivajinagar Assenbly Constituency
Li st of Voters- 1984
Nanme of village: Hutatma Rajguru Health Camp.

Tal uka- Pune City Distt. Pune
Mahanagar Pal i ka Part No./Polling Centre
Ward No. 9 No. 47
Sl . House No. Nane of the voter M F Appr oxi mat e
No. with the name of Age on
f at her not her or 1.1.1984
husband.
16. Wadar Munekar Jagannat h M 35
Housi ng Ranthandr a
Soci ety
Bl.ock No. 1
Lat est date of publication
29.1.1985
Sd/ -
El ectoral Registration
O ficer 247, Shivajinagar
Assenbly Constituency.
Pune.
Copyi ng Applied on 10-1-86
Paper Ready on 10-1-86
del i vered on 10-1-86
Copi ed by kal e.
PG NO 1069
TRUE COPY
Sd/ -

Tehsi | dar-Poona City

Asstt. Electoral Registration Oficer
Shi vaj i nagar Assenbly Constituency
Tal Poona City.

Sd/ - 10: 1. 86"

It is stated by the Returning O ficer that -before the
appel | ant appeared before himon 11t h January, 1986 he had
al ready passed an order rejecting the nom nation - paper of
the appellant on the ground of non-conpliance wth the
provi si ons of sub-section (5) of section 33 and sub-section
(7) of the section 36 of the 1951 Act. The English
transl ation of the order (which was in the Marathi |anguage)
passed by the Returning Oficer rejecting the noni nation
paper of the appellant is as foll ows:

"I have exam ned this nom nation paper in_ accordance
with section 36 of the Representation of the People / Act,
1951 and ny decision is as follows:

In his nonination paper the candidate Shri <Jagannath
Ranchandra Nunekar, resident of Pune has mentioned hiis nane
as being at SI No. 16 in part No. 47 of the electoral " rol
for the 247 Shivajinagar Legislative Assenbly Constituency.
As evidence thereof he has submitted a certified relevant
extract fromthe said electoral roll published on the date
31.1.1984. Under the provisions of Sections 33(5) and 36(7)
of the Representation of the People Act, 1951 it was
essential for himto submit either the |atest electoral rol
(in force as on the date 31.1.85) or the necessary part of
the roll or a certified relevant extract thereof Shri
Nunekar was given instructions to that effect at the time of
filing of the nom nation paper and requested to conply with
the requirements regarding the said | egal docunents by the
time of scrutiny of the nom nation paper, that is to say by
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11 Odock on the date 11.1.1986. However, the sai d

requi renent was not conplied with even till the tinme of the

scrutiny was over, nor did he remain present at the tinme of

the scrutiny. The said nonmination paper is therefore
rej ected.

PG NO 1070

Sd/ -

Returning O ficer

263, Jaoli, Vidhan Sabha

Consti tuency.

(Medha)

Dated: 11-1-1986"

(This translation is done by the

Chi ef Translator at the Hi gh Court.)

Aggrieved by the order rejecting his nomination paper
the appell ant requested the Returning Officer to review his
order since he had produced another certified copy in which
the | atest date of publication had been shown as 29.1.1985.
The Returning Oficer declined to review his order stating
that he had no power of review and thereafter published the
final 1list of candidates containing the nanes of four
condi dat es who had, accordingto him filed valid nom nation
papers. The appellant’s name was not included in the said
final list as his nomnation paper had been rejected.
Thereafter the election was held and respondent No. 1 was
declared elected. After the declaration of the result the
appel lant filed Election Petition No. 1 of 1986 on the file
of the H gh Court of Bonbay calling in question the election
of the respondent No. 1, alleging that the Returning Oficer
had inproperly rejected the nomination paper filed by him
and therefore the el ection of respondent No. 1 was liable to
be set aside on the ground nentioned in-section 100(1)(c) of
the 1951 Act. Respondents No. 1 to 4 in the ‘election
petition were the four other candidates who had  filed
nom nation papers at the el ection and respondent No 5 was
the Returning Oficer. Respondents No. 1 and 5 contested the
election Petition by filing separate witten statenents.
They pleaded inter alia that since the certified copy of the
relevant entry of the electoral roll of the Shivajinagar
constituency in which the nane of the appell ant appeared was
not one prepared from the current  electoral ~roll the
Returning O ficer had rightly rejected the nom nation paper
of the appellant and there was no ground to interfere wth
the election of respondent No. 1. At the conclusion of the
trial, the |earned Judge of the H gh Court who tried the
election petition dism ssed the election petition filed by
the appell ant hol ding that he had not conplied with section
33(5) of the 1951 Act as the certified copy produced by. him
on the 9th January, 1986 was not a certified copy of the
electoral roll in force at the tine of the election, the
certified copy produced on the 11th January, 1986 had been
produced after the order of rejection of nomination  paper
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had been passed by the Returning Oficer and the Returning
O ficer had no power to review. Aggrieved by the judgnment of
the | earned Judge of the H gh Court the appellant has filed
this appeal under section 116A of the 1951 Act.

There is no dispute that a candi date whose nane is found
in the electoral roll of a constituency other than the
constituency from which he is seeking election should
produce a certified copy of the electoral of t he
constituency in force in which his name appears or the part
thereof or a certified copy of the relevant entry in such
electoral roll before the Returning, Oficer either along
with the nomination paper or at the tinme of the scrutiny.
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That is the mandatory of sub-section (5) of section 33 of
the 1951 Act. Sub-section (2) of section 36 of the 1951 Act
provides that the Returning Oficer shall examine the
noni nati on papers and shall decide all objections which may
be made to any nomination and may, either on such objection
or on his own nmotion, after such summary inquiry. if any, as
he thinks necessary, reject any nom nation on any of the
grounds nentioned therein. One of the grounds nentioned in
that sub-section is that there has been a failure to conply
with any of the provisions of section 33 which includes the
provi sions contained in sub-section (5) thereof. Sub-section
(7) of section 86 provides that for the purpose of that
section, a certified copy of an entry in the electoral rol

for the tinme being in force of a constituency shall be
concl usi ve evidence of the fact that the person referred to
in that entry is an elector for that constituency, unless it
is proved that he i's subject to a disqualification mentioned
in section 16 of the Representation of the People Act. 1950
(hereinafter referred to as ‘the 1950 Act’). Sections 14 to
25A of the 1950 Act, which are in Part 11l thereof, provide
for the preparation, revision and rmaintenance of electora

rolls for assenbly constituencies. Section 15 of the 1950
Act provides that for every constituency there shall be an
el ectoral roll which shall be prepared in accordance wth
the provisions of 'the 1950 Act under the  superintendence,
direction and control of the El ection Conmission. A person
shal |l be disqualified for registration in an-electoral rol

as provided by section 16 of the 1950 Act if he is not a
citizen of India, or is of unsound nmind and stands so
declared by a conpetent court or is for the tine being
disqualified from voting under the provisionsof any |aw
rel ating to corrupt practices and -other offences in
connection wth elections. The name of ~any person who
becomes so disqualified after registration is liable to be

forthwith struck off the electoral roll in which it is
included. If the nanme of any person is struck off the
el ect oral roll of a constituency by reason of a
di squalification wunder clause (c) of sub-section (1) of
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section 16 of the 1950 Act it shall forthwith be reinstated
in that roll if such disqualificationis, during the period
such roll is in force, renoved under any law authorizing
such renoval. Subject to the provisions of Part Il of the

1950 Act every person who is not less that 21 years of age
on the qualifying date and is ordinarily  resident in a
constituency is entitled to be registered inthe electora
roll for that constituency. The expression ‘qualifying date’
is defined in clause (b) of section 14 of the 1950 Act as
the first day of January of the year in which the electora

roll is prepared or revised. Sections 21 to 23 of the 1950
Act provide for the preparation and revision of “electora
rolls, correction of entries in electoral rolls and

inclusion of names in electoral rolls. The electoral " rol
for each constituency has to he prepared in the prescribed

manner by reference to the qualifying date and shall cone
into force imediately wupon its final publication in
accordance with the rul es made under the 1950 Act. The said
electoral roll shall wunless otherwise directed by the

El ection Commission for reasons to be recorded in witing,
be revised in the prescribed nmanner by reference to the
qual i fying date before each general election of the House of
People or to the Legislative Assenbly of a State; and before
each bye-election to fill a casual vacancy in a seat
allotted to the constituency; and shall be revised in any
year in the prescribed manner by reference to the qualifying
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date it such revision has been directed by the Election
Conmi ssion, provided that if the electoral roll is not

revised as aforesaid. the validity or continued operation of
the said electoral roll shall not thereby be affected. The
El ection Commrission may at any tine, for reasons to be
recorded direct a special revision of the electoral roll for
any constituency or part of a constituency in such manner as
it may think fit. These provisions relating to t he
preparation and revision of electoral rolls are contained in
section 21 of the 1950 Act. It is not necessary to refer in
detail for purposes of this case to section 22 of the 1950
Act which deals with the correction of entries in electora
rolls and the provisions contained in section 23 of the 1950
regarding the procedure to be followed if any person whose
nane is not included inthe electoral roll of a constituency
wi shes to get his name included in it. Wat are, however, to
be emphasised at this stage are section 21 of the 1950 Act
whi ch provides that on the preparation of an electoral rol

in the prescribed nanner it will conme into force inmredi ately
upon its final publication in accordance with the rules made
under the 1950 Act (vide sub-section (1) of the 1950 Act)
and the proviso to sub-section (2) of section 21 of the 1950
Act which provides that if the electoral roll is not revised
as provided in clauses(a) and (b) of sub-section (2) of
section 21 of the 1950 Act the wvalidity or continued
operation of the said electoral roll shall not thereby be
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affected. In order to inplenent the provisions contained in
Part 111 of the 1950 Act relating to the preparation and

revision of electoral rolls rules have been made under the
1950 Act and they are the Registration of Electors Rules,
1960 (hereinafter referred to as ‘the Rules”). The rules
prescribing the procedure for preparation-and revision of
electoral rolls are contained in Part II' of the Rules. The
electoral registration officer~ of a constituency which
expression includes an assistant  electoral registration
officer thereof also is charged with the duties of the
preparation, revision and nai ntenance of an el ectoral /roll

After the electoral roll is prepared under the Rules and
published it can be anended in accordance w th the decisions
of the electoral registration officer under rules 18, 20, 21
and 21-A of the rules. Rule 22 of the Rules provides thus:

"22. Final publication of roll.--(1) The regi stration
of ficer shall thereafter--

(a) Prepare a list of amendnents to. carry out his
deci si ons under rules 18, 20, 21 and 21A and to correct any
clerical or printing errors or ot her i naccuraci es
subsequent |y discovered in the roll

(b) publish the roll, together wth the Iist of

amendments, by naking a conplete copy thereof available for
i nspection and displaying a notice in Form 16 at his office;
and

(c) subject to such general or special directions as my
be given by the Election Conm ssion supply. free of cost,
two copies of the roll as finally published, with the Iist
of anendnents, if any, to every political party for which a
synbol has been exclusively reserved by the El ection
Commi ssi on
(2) On such publication, the roll together with the list of
amendments shall be the electoral roll of the constituency.
(3) Wiere the roll (hereafter in this sub-rule referred to
as the basic roll), together with the list of anmendnents,
becones the electoral roll for a constituency under sub-rule
(2), the registration officer may, for the convenience of
all concerned, integrate, subject to any general or specia
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directions issued by the El ection Commission in this behalf,
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the list into the basic roll by including the nanes of
electors in the list together with all particulars relating
to such electors in the relevant parts of the basic rol
itself, so however that no change shall be mnmade in the
process of such integration in the name of any elector or in
any particulars relating to any elector as given in the |ist
of amendments.”

In the present case there was a basic roll prepared
prior to 31.1.1984 in the Shivaj i Nagar Assenbl y
Constituency. The name of the appellant was entered at Sl
No. 16 of a suppl enent which was published on 31.1.1984. It
appears there were two nore suppl enents i ssued subsequently,
i.e., one on 27.11.1984 and the other on 29.1.1985. The

basic roll and the supplenent in which the nane of the
appel lant was found was agai n published on 29.1.1985. The
basi c roll and supplenments together constituted one
integrated electoral roll. The certified copy, which was

furni shed to the appellant on 8.1.1986, i.e., one day before
the date on which he filed his nomnation paper was a copy
made from the said integrated electoral roll. The said
certified copy was marked as Ex. B-1 in the case and the
certified copy which was furnished to himon 10.1.1986 was
marked as Ex. B. The Electoral Registration Oficer who was
responsi bl e for preparati on and mai ntenance of the rolls, as
al ready stated, was the Tahsildar, Pune. He was exam ned by
the appellant as one of his witnesses in the case. W fee
that it is necessary to refer to some portions of the
deposi tion of the Tahsi | dar, i.e., t he El ectora
Regi stration O ficer. He stated:

"The petitioner was furnished the extract (Exh. B-1).
Exh. B-I is the extract fromthe electoral list as was
current on the date this extract was given to him | see
Exh. D which is the certified copy of extract furnished to
the petitioner on 10.1.86. These two extracts are identica
except that the final publication date as stated in Exh. B-1
is 31.1.84 and 19.1.85 in Exh. D

In 1985 the entire list of voters was not ~ again got
printed.

The date of final publication (29.1.85) as finding place
in Exh. Dis brought to ny notice. On 29.1.85 it was the
suppl enent along with the original |ist that was published.
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Three suplenents were published on the follow ng dates
first on 31.1.84 the second on 27.11.1984 and the third on
29.1.1985. Exh. B-1 was furnished to the petitioner by nme on
8.1.86 after taking into consideration the publication of
these suppl enents al so. So al so Exh. D

Cross-exam nation by R-3 and 4 decli ned.

Cross-exani nation by Shri Was for R 5:

It is correct that the voters list was finally published
on 29.1.85, | amreferring to Shivaji Nagar Constituency
voters list. It is not true that on the extract Exh. B-1 |
put the date of final publication on 31.1.84, because | did
not take into consideration the later publication of
27.11.84 and 29.1.85 .......... "

(enphasi s added)

From the deposition of the Tahsi | dar (El ectora
Regi stration O ficer) the foll owi ng points energe:

(i) Ex. B-1, the certified copy, which was produced
along with the nomination paper was the extract from the
electoral roll as was current on the date the said extract
was given to him

(ii) I'n 1985 the entire electoral roll was not again got
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printed.

(iii) The certified copy which was produced along with
the nomination paper was furnished to the appellant on
8.1.1986 after taking into consideration the publication of
the supplements on 31.1.1984. 27.11.1984 and 29. 1. 1985.

(iv) The basic roll along with the supplenent or
suppl enent s was published on 31.1.1984 and al so on
29. 1. 1985.

In answer to a question put in the cross-exam nation by
the | earned counsel for the Returning Oficer, the Electora
Registration Oficer stated that it was correct that the
voters list was finally published on 29.1.1985. He also
stated that it was not true that on the extract Ex. B-1 he
put the date of final publication as 31.1.1984 because he
did not take into consideration the later publications of
27.11.1984 and of 29.1.1985.

PG NO 1076

The appellant, who was a citizen of India and was
regi stered as a voter applied to the Electoral Registration
Oficer of the Shivaji Nagar Assenbly Constituency bona fide
for a certified copy of the relevant entry in the electora
roll containing his name for purposes of producing it before
the Returning Oficer under section 33(5) of the 1951 Act. A
certified copy was accordingly prepared by the officer
concerned and it no doubt stated that 'the supplenment in
whi ch the appellant’s nane appeared had been | ast published
on 31.1.1984. It did not say that it ~was  not published
subsequently. But, ‘on the other hand in the evidence of the
El ectoral Registration Oficer it is stated that even on 29
1.1985 both the original electoral roll and the supplenments
had been published. It is not the case of any party that
there was another electoral roll which was defunct from
which the certified copy produced by the  appellant. along
with the nonmi nation paper had been prepared. There was only

one electoral roll in the office of t he El ectora
Regi stration Oficer of the Shivaji Nagar Assenbl y
Constituency. 1t consisted of the basic roll and the three

suppl enents. The name of the appellant. as already stated
was in the first supplenment which had been published on
31.1.1984 for the first tine. There is also no evidence in
this case showing that the name of the appellant ~had been
deleted fromthe electoral roll subsequently on account  of
any disqualification incurred by himas provide by section
16 of the 1950 Act.

We have not been infornmed that there is any  prescribed
form in which a certified copy of the ‘entries in the
el ectoral roll should be furnished when an application is
made for such certified copy for purposes of section 33(5)
of the 1951 Act. There is no prescription requiring the
copy to state the several dates on which the basic roll or
the supplenent fromwhich the copy is prepared “had been
published. The certified copy that was produced before the
Returning Oficer along with the nom nati on paper was  |ess
than 24 hours old when it was presented before the Returning
Oficer. It is not a certified copy obtained in 1984 that
was being produced in 1986 before the Returning Oficer. No
candi date had raised any objection to the nomination paper
of the appellant. The objection, however had been raised by
the Returning Oficer hinself on the 9th January, 1986 when
the appellant filed his nomnation paper along wth the
certified copy which he had obtained on 8.1.1986. As a
subsequence of the said objection he had to rush back to
Pune again to obtain another certified copy. He appeared
before the Returning Oficer again by about 1.00 P.M on the
date of the scrutiny and produced the other certified copy.
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PG NO 1077

The Returning O ficer, who commenced the scrutiny of the
nom nation paper at 11 A°M on 11.1.1986 proceeded to reject
the nonmi nation paper of the appellant on the ground that the
certified copy of the relevant entry in the electoral rol
could not be treated as a certified copy of an electora
roll which was in force at that tinme. Under the proviso to
section 36(5) of the 1951 Act it is provided that in case an
objection is raised by the Returning Oficer or is nmade by
any other person the candi date concerned rmay be allowed tine
to rebut it not later than the next day but one follow ng
the date fixed for scrutiny, and the Returning O ficer shal
record his decision on the to which the proceedings have
been adj ourned. The Returning O ficer did not choose to wait
even for a few hours on 11.1.1986 to give a chance to the
appellant to nake his plea that what had been produced
before himalong with the nomnnation paper was a certified
copy which could be acted upon or to produce another
certified copy which in fact he did produce at 1 P.M on
11.1.1986 before the Returning Oficer, even before the
final 1list of candidates, who had filed valid nomnation
papers, was published on the notice board The Returning
Oficer had acted onhis own information in rejecting the
nom nati on paper of ‘the appellant. namely, that there was a
revision in 1985 and that the certified copy which had been
produced was from ban electoral roll© which had becone
defunct. If that. was so. he should have secured the
necessary material fromthe concerned El ectoral Registration
O ficer and placed it before the appellant before rejecting
the nom nation paper.

It is no doubt true that the electoral right is a
statutory right and a person who wi shes to contest an
el ection should conply with the |aw applicable to elections
strictly. But in the instant case we “that there 1is no
default at all on the part of the appellant. He had actually
produced before the Returning Officer a certified copy which
had obtained within | ess than 24 hourse from the /Election
Registration Oficer of the constituency where he was
residing and that he had not done anything to mislead the
Returning Officer. Unless the certified copy produced before
the Returning Officer itself on the face of it showed that
the electoral roll fromwhich a certified copy had been
prepared had been substituted by another electoral roll. the
Returning Oficer was not justified in not treating the
production of the certified copy prepared on 8.1. 1986 as
sufficient conpliance under section 33(5) of the 1951 Act
particularly having regard to the close proxinity between
the date of preparation of the certified copy and the  date
of the production of the certified copy. In the
ci rcunst ances unl ess there was any evidence to the contrary
the Returning Oficer should have treated the certified copy

PG NO 1078
produced before himas a certified copy of the electora
roll for the time being in force of the constituency to
which it related. It is clear fromthe evidence of the

Tahsildar that there was no other roll which had taken the
pl ace of the supplenent in which the nanme of the appellant
had been entered. Even the second copy supplied on 10.1.1986
had been prepared fromthe same supplenent. Both the first
certified copy and the second certified copy were copies of
the sanme original. Sub-section (7) of section 36 of the 1951
Act lays down a rule of evidence. It says that a certified
copy of an entry in the electoral roll for the time being in
force of a constituency shall be conclusive evidence of the
fact that the person referred to in that entry is an el ector
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for that <constituency, wunless it is proved that he is
subject to a disqualification nentioned in section 16 of the
1950 Act. In the absence of any such objection on the part
of any other candidate or any information which t he
Ret ur ni ng Oficer my have had wth regard to t he
di squalification of the appellant, the Returning Oficer
should have in the circunstances of this case proceeded to
accept the certified copy produced al ong with the nom nation
paper and acted upon it. W hold that the certified copy
produced along wth the nomnation paper satisfied the
requi rement of section 33(5) of 1951 Act.

W are of the viewthat in the circunstances the
appel l ant who was an innocent person has been denied the
right to contest the election unreasonably. W hold that the
rejection of the nonmination paper of the appellant was
improper. It follows that the election of the 1st respondent
shoul d be declared void in view of the provisions contained
in section 100(1)(c) of the 1951 Act. W, therefore, allow
this appeal, set aside the judgnent of the High Court and
decl are the election of the 1st respondent to t he
Maharashtra Legislative Assenbly from Jaoli constituency
voi d.

Having regard to the facts and circunstances of the
case, we feel that the parties nust be directed to bear
their own costs both in the High Court and.in this Court.

R S. S Appeal al | owed.




