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Road Transport-Nationalisation-Schene proposed by State

Trans-port Undertaki ng approved by Governnent-Procedure,

if

viol ative of fundanental rights-Schenme, if ultra vires-State
CGovernment, if must act judicially in approving the schemne

Col ourabl e |egislation’, Meaning of-Mtor Vehicles Act
O 1939), as anended by Act 100 of 1956, Ch. IVA, ss.
68D- Constitution of India, Art. 31.

HEADNOTE:

(1v
68C,




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 48

Wth a view to nationalise the road transport services under
Ch. 1V A of the Mdtor Vehicles Act, 1939 (IV O 1939),
inserted into it by the anending Act 100 of 1956, the
General Manager of Andhra State Transport Undert aki ng
published a scheme under s. 68C of the Act in the Oficia

Gazette and invited objections thereto. By an order of the
Chief Mnister the objections were received and heard by the
Secretary to the Hone Department, who was in charge of
Transport, but were decided by the Chief Mnister. The
State CGovernnent approved of the scheme and published it in
the Oficial Gazette. The petitioners, who were plying
their buses on various routes in the Krishna District as
perm t-hol ders under the Act, apprehending that their routes
woul d be taken over by the newy established State
Corporation in inplementation of the schenme, applied to this
Court for the protection of their fundamental rights to
carry on their business: It was contended, inter alia, on
their behalf, (i) that Ch. [IVA of the Act was a piece of
col ourabl e | egislation whose real object was to take over
their business, under cover of cancellation of permits, in
contravention —of Art. 31 of the Constitution, (2) that the
scheme itself was wultra vires the Act, for the reason

amongst others, that the State Government whose duty it was
to act judicially in approving the scheme, had transgressed
certain fundanmental principles of natural justice.

Hel d (Per curiam, that the question of col our abl e

| egislation was, ' in substance, really one -of |egislative
conpet ence of the legislature that enacted it. The
legislature could only make laws ~within its |egislative
conpetence. |Its legislative fiel'd mght be circunscribed by
specific legislative entries or limted by fundanenta

rights created by the Constitution. The legislature could
not over-step the field of its conpetency, directly or
indirectly. It would be for the Court to scrutinize if the
legislature in purporting to make a lawwithin its sphere,
in effect and substance,
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reached beyond it, it had infact the power to the'law, its
notive in nmaking it would be irrelevant.

K. C. Gajapaji Narayan Deo v. The' State of Orissa, [1954]
S .CR i, followed.
The State of Bihar v. Mharajadhiraja sir Kameshwar singh

of darbhangha [1952] S.C R 889 consi dered

So judged; it could not said that CH |IVA of the Act was a
col our abl e pi ece of |egislation.
The power vested in the Regional’ Transport ‘Authority by s.
68F of the Act involved no transfer of business of the-
,existing permt-holders to the State Transport Undert aki ng-
nor could the latter be said thereunder to take over/ any
assets of the former. Section 68G of the Act in providing
for conpensation for un expired period of the permit did not
imply that CH |VA of the Act involved any transfer of
property or possession so as to entitle the pernmit-holder to
any conpensation wunder Art. 31(2) O the Constitution
Chapter 1VA of the Act did not, therefore infringe the
fundanental right of the petitioners under’ Art. 31 O the
Constitution.

Per Das, C. J., Bhagwati, and Subba Rao, jj.-Wile the
purpose of s. 68C of the Act was no doubt to provide a
schene of road transport service on the |lines prescribed by
it, the schenme proposed might affect the rights of
i ndividual permt holders by excluding them partially or
conpletely, from the business in any particular route or
routes, and the procedure prescribed by s. 68D and Rules 8
and 10 framed under the Act, required that the Governnent
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should hear both the objectors and the State Transport
Undert aki ng before approving or nodifying the scheme. There
was no doubt, therefore, that the State was deciding a lis
and it was to do so judicially.

Provi nce of Bonmbay v. Kusaldas S. Advani, [1950] S.C. R 621,
Nagendra Nath Bora v. Commissioner, Hills Division, [1958]
S.CR 1240 and Express Newspapers Ltd. v. The Union of
India, [1959] S.C R 12, relied on

Franklin v. Mnister of Town and Country Pl anni ng, [19481

A C. 87, held inapplicable.

It was a fundanmental principle of natural justice that the
authority enmpowered to decide a matter must have no bias in
it and another, no | ess fundamental, was that where the Act
provi ded for a personal hearing the authority that heard the
matter nust also decide it.  The procedure followed in the
instant case whereby the Home Secretary, in charge of
Transport, hinself a party to the dispute, heard the
obj ections and the Chief Mnister decided them violated
those ' principles, “and the order of the State Governnent
approvi ng the schenme, therefore, must be quashed.

Per Si nha and Wanchoo, jj.-The sol e object of Ch. [IVA of
the Act was to nationalise the road, transport services and
the inquiry envisaged by it was of a limted character.
That inquiry
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was neant to find out whether the schene propounded was in
public interest as required by s. 68Cof the Act, and not to
adj udi cate rival claimof permt-holder on the one hand and
the State Transport Undertaking on the other - ; for, on
approval of the scheme, exclusion of private transport as
proposed by the schenme was bound to follow as a matter of
cour se. There could, therefore, be no lis, ‘and t he
CGovernment in approving or nodifying the schene under Ch.
VA and the Rules framed thereunder nust be held to act in
its normal administrative capacity. No objections could be
taken, in the instant case, to the procedure adopted by the
Government in enpowering the Secretary to hear objections
while the Chief Mnister decided them and the Secretary
could in no sense be a party to any dispute.

Provi nce of Bonbay v. Kusaldas S. Advani, [1950] S.C.R 621,
Nagendra Nath Bora v. Commi ssioner, Hills Division, [1958]
S.C.R 1240 and Express Newspapers Ltd. v.——The Union of
India, [1959 S.C.R 12, referred to.

Franklin v. Mnister of Town and Country Planning, [19481
A C. 87, applied.

Robi nson v. M nister of Town and Country Planning, [1947] |
All E. R 851, referred to.

JUDGVENT:

ORI G NAL JURI SDI CTI ON: Petition No. 100 of 1958.

Petition under Article 32 of the Constitution f or
enf orcenent of fundanental rights.

M K. Nanbyar, K. Mangachari, G Suryanarayana and P. V.
R Patachari, for the petitioners and intervener

M C. Setalvad, Attorney General for India, R Ganapat hi
lyer, P. R Ramachandra Rao and T. M Sen, for the
respondent s.

1958. Novenber 5. The Judgnment of Das, C. J., Bhagwati and
Subba Rao, JJ., was delivered by Subba Rao, J. Sinha and
Wanchoo, JJ., delivered separate judgnents.

SUBBA RAO, J.-This is an application under Art. 32 of the
Constitution for the enforcement of the petitioners
fundanmental right to carry on the business of not or
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transport in Krishna District in Andhra Pradesh, and for
prohibiting the respondents fromtaking over the routes on
whi ch the petitioners have been plying their st age
carri ages.

41
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The petitioners have been carrying on notor transport
business in Krishna District for several years past by
obtaining pernmits under the Motor Vehicles Act, 1939 (I1V of
1939), as amended by Act 100 of 1956, hereinafter called the
Act, in respect of various routes. They estimate the value
of their investnent in the -business at a sum of Rs.
20, 00, 000.

The anending Act inserted a new Chapter IV-A in the Act
providing for the State Transport Undertaking running the
busi ness to the exclusion, conplete or partial, of all other
persons doi ng business in the State. Chapter |V-A provided
for a nmachinery called the State Transport Undert aking,
defined wunder s. 68-A(b) as an undertaking providing road
transport. service, to run the transport business in the
St at e. In _exercise of the powers conferred by s. 68-C of
the Act, one Shri Guru Pershad, styled as the GCenera
Manager of the State Transport Undertaking of the Andhra
Pradesh Road Transport, published a schene for the purpose
of providing an efficient, adequate, econonical and properly
coordi nated transport service in public interest to operate
the transport service nmentioned therein with-effect fromthe
date notified by the State Governnent. Objections were in-
vited within 30 days fromthe date of the publication of the
proposal in the Oficial Gazette, viz., Novenber 14, 1957.

138 objections were received. I ndi vi dual notices were
i ssued by the State Governnent by registered post to all the
obj ectors. On Decenber 26, 1957, the Secretary to

CGovernment, Hone Department, in charge of transport, ' heard
the objections. 88 of the objectors represented their | cases
through their advocates ; three of them represented their
cases personally and the rest were not present at the tine
of hearing. After considering all the objections and  after
gi ving an opportunity to the obj ect ors, their
representatives and the representatives of the State
Transport Undertaking the State Governnment found that the
objections to the schene were devoid of substance. On that
finding, the State Governnent approved of the schene in G O
Ms. 58, Hone (Transport 1V), dated January 7, 1958, and the
approved schenme was published in the
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Andhra Pradesh Gazette dated January 9, 1958. The schene
was ordered to come into force with effect from January. 10,
1958. The CGovernnent of Andhra Pradesh al so established a
Road Transport Corporation under the Road Transport
Corporations Act, 1950 (LXIV of 1950), called the Andhra
Pradesh Road Transport Corporation, with effect fromJanuary
I 1, 1958, and by its order dated January 11, 1958, the
said Corporation was enpowered to take over the nanagenent
of the erstwhile Road Transport Departnent. The said
Transport Corporation is now inplenmenting the schenme of
nationalisation of bus transport under a phased programe.
The petitioners, who are plying their buses on various
routes in Krishna District, apprehending that their routes
would be taken over by the Corporation pursuant to the
aforesaid schene, seek the aid of this Court to protect
their fundanental right to carry on their business against
the action of the State Corporation on various grounds.

M. MK Nanbiar, appearing for the petitioners, contends
that the scheme, in pursuance of which the bus routes




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 48

operated by the petitioners are sought to be taken over by
the State Road Transport Corporation, is ultra vires and
illegal on two grounds, viz., (a) that the provisions of
Chapter |V-A of the Act violates the fundanental rights
secured to the citizens by the Constitution and (b) that the
schenme frained under the, Act is ultra vires the Act.

The first ground is sought to be supported by the contention
that Chapter [|V-A of the Act, in substance and effect,
authorizes the State to acquire the undertakings of citizens
wi t hout providing for conpensation for t he entire
undert aki ngs and therefore it is a fraud on t he
Constitution, particularly on Art. 31 thereof. Shortly
st at ed, his argument is that wunder Art. 31 of the
Constitution no law shall be made for the transfer of
ownership or right to possession of any property to the
State or to a Corporation wthout fixing the anount of
conpensati on or specifying ~the principles on whi ch
conpensation is to be determ ned and given, and that Chapter
IV-A of the Act is a colourable |egislation enabling such a
transfer ‘of ‘ownership w thout providing
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for conpensation for the property transferred, under the
gui se of cancellationof a permt.

To appreciate this argunment it would be convenient, at this
stage, to read the relevant provisions of the Articles of
the Constitution, omtting the words unnecessary for the
pur pose of this case.

Art. 191 : All citizens shall have the right-

(g) to practise any profession, or to carry on any
occupation, trade or business.

(6) Nothing in sub-clause (g) of the said clause shal
affect the operation of any existing lawin'so far. as it
i mposes, or prevents the State from pnaki ng-any | aw i nposing,
in the interests of the general public, reasonabl e
restrictions on the exercise of the right conferred by the
said sub-clause, and, in particular, nothing in the said
sub-clause, shall affect the operation of any existing |aw
inso far as it relates to, or prevent the State from naking
any law relating to--

(1) e e e e e
(ii) the carrying on by the State, or by a Corporation owned
or controlled by the State, of any trade, business, industry
or service, whether to the exclusion, conplete or partial
of citizens or otherw se.

Art. 311: No person shall be deprived of his property save
by authority of |aw.

(2) No property shall be compul sorily acquired or
requisitioned save for a public purpose and save by
authority of a |law which provides for conpensation for’ the
property so acquired or requisitioned and either fixes the
amount of the conpensation or specifies the principles on
whi ch, and the nmanner in which, the conpensation is to be
determ ned and given; and no such |aw shall be called in
guestion in any 'Court on the ground that the conpensation
provided by that law is not adequate.

(2A) \Where a |l aw does not provide for the transfer of the
ownership or right to possession of any property to the
State or to a Corporation owned or controlled by the State
it shall not be deemed to
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provide for the conpul sory acquisition or requisitioning of
property, notwi thstanding that it deprives any

person of his property."”

The Constitution (First) Amendment Act of 1951, which cane
into force on June 18, 1951, anended cl. (6) of Art. 19 by
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adding sub-cl. (ii) to that <clause, along wth other
amendnments. Clause (2) of Art. 31 has been anended, and cl
(2A) has been inserted by the Constitution (Fourth)
Amendnent  Act, 1955. dause (2A) has been inserted with a
view to supersede the majority decisions of this Court in
the cases of State of West Bengal v. Subodh CGopal Bose (1),
Dwar kadas Shriniwas of Bonbay v. Sholapur Spinning and
Weaving Co. Ltd. (2) and Saghir Ahmed v. State of U P. (3).
In Subodh Gopal’s case, a majority of a Bench of this Court
hel d:

Clauses (1) and (2) of Art. 31 are thus not mutually
exclusive in scope and content, but should in nmy view, be
read together and understood as dealing with the sane
subj ect, nanely, the protection of the right to property by
neans of the limtations on the State power referred to
above, the deprivation contenplated in clause (1) being no
ot her than the acquisition or taking possession of property
referred ‘to in'clause (2)." In Dwarkadas’s case (1),this
Court, | while confirm ng the aforesaid principle, held that
the word " acqui sition’ has quite a w de concept, mneaning the
procuring - of —property or-the taking of it permanently or
temporarily and need not be confined to the acquisition of
legal title by the State in'the property taken possessi on of
In Saghir Ahmed' s case (3) applying the said principles,
this Court held (at p. 728):

" |If the effect of prohibition of the trade or business of
the appellants (citizens) by the inpugned | egi sl ation
anmounts to deprivation of their property or interest in a
conmer ci al undertaking within the meaning of Art. 31 (2) of
the Constitution, does not the legislation offend against
the provision of that clause-inasmuch as no provision for
conpensati on has been

made in the Act? "

(1) [1954] sS.C.R 587, 608.

(2) [1954] S.C.R 674.

(3) [1955] 1 S.C R 707, 728.
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It may be noted that though the said decision was / given
after the Constitution (First) Arendnment Act 1951, anending
Art. 19 (6), it dealt with a matter that arose before the
sai d anendment cane into force. |In the aforesaid decisions,
this Court by a majority broadly laid down the t wo
principles: (a) that both cls. (1) and (2) of Art. 31 dealt
with the doctrine of 'enminent donmain’; they dealt with the
topic of 'conpul sory acquisition of property’; and (b) that
the word “acquisition’ does not necessarily i mply
acquisition of legal title by the State in. the property
taken possession of, but may conprehend cases where the
citizen has been ’'substantially dispossessed’ of the  right
to onion the property, with the result that the right to
enj oy property has been seriously’ inpaired or the value of
the property has been "materially’ reduced by the inpugned
State | egislation.

The Constitution (Fourth) Amendnent Act, 1955, anended cl
(2) of Art. 31 and inserted cl. (2A) in that Article. The
anendnments, in so far as they are relevant to the present
purpose, substitute in place of the words 'taken possession
of or acquired” the words ’conpulsorily acquired or
requi sitioned” and provide an explanation of the words
‘acquired and requisitioned incl. (2A). The result is
that wunless the |law depriving any person of his property
provides for the transfer of the ownership or right to the
possession of any property to the State, the law does not
relate to ’'acqtuisition or requisition” of property and
therefore the limtations placed upon the |egislature under




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 48

cl. (2) will not apply to such law. Wile realising this
| egal position brought about by the anmendnment to the Con-
stitution, the | earned counsel contends that the right to do
business is property as held in Saghir Ahmad’ s case(1l) and
that Chapter I1V-A of the Act in effect transfers ownership
of that business to the Corporation, owned or controlled by
the State, though not directly but by the dual process of
preventing the citizen fromdoing the business and enabling
the Corporation to do the same business in his place and
that that result is effected by a device with a view to
avoi d paynent of

(1) [2955] i S.C R 707, 728.
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conpensation for the entire business so transferred. The
col ourabl e nature of the |egislation, the argunent proceeds,
lies in its device or contrivance to evade limtations

i mposed under Art. 31 (2). To solve the problem presented,
it is necessary to have a correct appreciation of the phrase

‘ col ourabl'e I egislation. This. Court considered this
guestion " in The State of Bihar v. Mharajadhiraja Sir
Kaneshwar Singh of Darbhanga(l). In that case t he

constitutional validity of the Bihar Land Reforms Act, 1950
(Bi har 30 of 1950), was questioned. In the context of the
Bi har Land Reforns Act, 1950 (Bi har 30 of 1950), it was
contended that the/i npugned Act was a fraud on the Constitu-
tion and therefore void. It -was stated that the Act, while
pretending to conmply with the Constitutional provisions when
it provided for ‘the paynent of compensation, in effect
produced a schene for non-paynment of conpensation by shift
or contrivance. Mhajan, J., as he then was, in. rejecting
the argunent observed at p. 947, thus:

“ Al these principles are well-settled. But the question
is whether they have any applicationto the present. -case.
It is by no neans easy to inmpute a dishonest notive to the
| egislature of a State and hold that it acted mala fide and
mal i ciously in passing the Bihar Land Refornms Act or that it
perpetrated a fraud on the Constitution by enacting this
I aw. It may be that sonme of the provisions of the Act nay
operate harshly on certain persons or a few of the zam ndars
and may be bad if they are in excess of the |legislative
power of the Bihar Legislature but fromthat circunstance it
does not follow that the whole enactnment is a fraud on - the
Constitution. Fromthe prem ses that the estates of half-a-
dozen zamindars mmy be expropriated wi thout paynent  of
conpensation, one cannot junp to the conclusion that the
whol e of the enactnent is a, fraud on the Constitution or
that all the provisions as to paynent of conpensation are
illusory.”

The aforesaid observations |end support to the argunent that
the doctrine of colourable legislation inputes dishonest
notive or mala fides to the State

(1) [1952] S.C.R 889.
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making the |aw But, Muikherjea, J., as he then was,
clarified the legal position in K C Gajapati Narayan Deo
v. The State of Orissa (1). It was contended in that case

t hat the Oissa Estates Abolition Act, 1952, was a
col ourabl e I egislation and as such void. Adverting to that
argunent, Mukherjea, J., as he then was, says at p. 10 thus:
" It may be made clear at the outset that the doctrine of
col ourabl e | egislation does not involve any question of bona
fides or namla fides on the part of the |egislature. The
whol e doctrine resolves itself into the question of
conpetency of a particular legislature to enact a particul ar
I aw. If the legislature is conpetent to pass a particular
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law, the nmotives which inpelled it to act are really
irrelevant. On the other hand, if the Ilegislature |[|acks
conpetency, the question of notive does not arise at all
Whet her a statute is constitutional or not is thus always a
guestion of power......... ...... If the Constitution of a
State distributes the |egislative powers anongst different
bodi es, which have to act within their respective spheres
mar ked out by specific legislative entries, or if there are
[imtations on the legislative authority in the shape of
fundanedtal rights, questions do arise as to whether the
| egislature in a particul ar case has or has not, in respect
to the subject matter of the statute or in the nethod of
enacting it, transgressed the limts of its constitutiona
powers. Such transgression nmy be patent, nanifest or
direct, but it may al so be disguised, covert and indirect
and it is to this latter class of cases that the expression
" col our abl e | egislation’” has. been applied in certain
j udi ci al pronouncenent s. The idea conveyed by the
expression is that although apparently a legislature in
passing a statute purported to act within the limts of its
powers, yet in substanceand in reality it transgressed
these powers, the transgression being veiled by what appears
on proper exam nation, to be a mere presence or disguise.
As was said by Duff, J., in Attorney-General for Ontario V.
Reci procal Insurers (1924 A C. 328 at p. 337):

" Wiere the law nmking authority is of a limted or
qualified character it nmay be necessary to exam ne

(1) [1954] S.CR .
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with sone strictness the substance of the Ilegislation for
the purpose of determning what is that the legislature is
really doing.’

In other words, it is the substance of the Act ‘that is
material and not merely the form or outward appearance, and
if the subject-matter in substance is, sonething which is
beyond the powers of that legislature to | egislate upon, the
form in which the lawis clothed would not save /it from

condemati on. The | egi sl ature cannot viol ate the
constitutional prohi bitions by - enploying an i ndirect
nmet hod. "

We have quoted the observations in extensor as they neatly
summari se the | aw on the subject. The |egal position may be
briefly stated thus: The legislature can only nmake |aws
within it legislative conpetence. Its legislative field my
be circunscri bed by specific legislative entriesor linmted
by fundanmental rights created by the Constitution. The
| egi sl ature cannot over-step the field of its _conpetency,
directly or indirectly. The Court will scrutinize the |aw
to ascertain whether the |egislature by device put-ports to
nake a | aw which, though in formappears to be within its
sphere, in effect and substance, reaches beyond it. If, in
fact, it has power to nmake the law, its notives in ' making
the law are irrel evant.

The | earned counsel for the petitioners can only succeed if
he can establish’ that the provisions of Chapter IV-A
constitute colourable legislation within the neaning of the
aforesaid definition. To test the validity of the argunent,
it may be summarised thus : Business is | property’ wthin
the meaning of Art. 191 (g) of the Constitution. Chapt er
IV-A of the Act transfers the business to the Corporation
controlled. by the State Governnent. Such a |aw should have
provided for paynent of conpensation for the business
transferred to the State Corporation ; instead, it adopted
the device of cancelling the pernmit of the <citizen and
giving it to the Corporation and providing conpensation to
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the citizen only for tile unexpired period of the permt.
42
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We shall now proceed to ascertain whether any of the
af oresaid i ngredients of device or contrivance are

established in this case. Does Chapter IV-A in effect and
substance, authorize, in law or fact, the transfer of the
business of the citizens to the State or a Corporation
owned or controlled by the State ? Under Art. 191 of the
Constitution, every citizen has a fundamental right to carry
on any business subject to reasonable restrictions inposed
by the State under cl. (6) of Art. 19 in the interest of the
general public. The Constitution (First) Anendnent Act,
1951, reserved to the State the right to nake law for
carrying on by the State or by a Corporation, owned or
controlled by the State, any business to the exclusion
conplete or partial, of the citizens or otherw se. The
Constitution, therefore, enables the State to make a |aw
pl aci ng reasonabl e restrictions on the right of a citizen to
do business or to create-a nonopoly or to make a |aw
enpowering the State to carry on business to the exclusion
of a citizen. The right to carry on business in transport
vehicles on public pathways is certainly one of t he
f undanent al rights recognized wunder " Art. 19 of the
Constitution. The Motor Vehicles Act, 1939 (IV of 1939),
regulates the right' of a citizen to carry on the said
busi ness for protecting the rights of ‘the public generally.
"Permit’ is defined under cl. (20) of s. 2 of the Act to
mean the docunent issued by the Conmission or a State or
Regi onal Transport Authority authorising the use of a
transport vehicle as a contract carriage or stage ‘carri age,
or authorising the owner as a private carrier or. public
carrier to wuse such vehicle. Section 57 of ‘the Act
prescribes the procedure for applying for and granting
permits to carry on the business in transport vehicles on
public highways. Section 47 lays-down the matters to be
considered by the Regional Transport Authority in the
di sposal of applications for 'such transport carriers.
Section 59 gives the conditions of every permt and also
prohibits the transfer of permt. fromone person to another
except with the permssion of the Transport ~Authority.
Under s. 60, the Transport Authority which granted permt
may cancel the permit or may suspend it for
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such period as it thinks fit for any ~of the reasons
nmentioned therein. Section 61 provides for cases where, a
permt-hol der dies. That section enables the success-. sor
to wuse the permt for a period of three nonths and to. get
the permt transferred to himsubject to the conditions'|laid
down t herein. Section 68-F authorises t he Regi ona
Transport Authority, for the purpose of giving effect to an
approved schene in respect of a notified area or notified
route, to refuse to entertain any application for the
renewal of any other permt, to cancel any existing permt,
to nodify the terns of any existing permt so as to render
the permt ineffective beyond a specified date, and to
reduce the nunber of vehicles authorised to be wused under
the permit. It is manifest fromthe aforesaid provisions
that the Regional Transport Authority can, in exercise of
its regulatory power conferred on it in the interest of the
public, issue a permt to a 'personinregard to a stage
carriage authorising himto use the same in a particular
route for a particular period subject to the conditions laid
down in the pernmit, suspend or cancel the same under
specified conditions, and renew or refuse to renew the sane
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after the expiry of the period subject to the conditions
laid down in the Act. Under Ch. [|IV-A if a scheme has been
promul gated enpowering the State Transport Undertaking to
take on hand the transport service in relation to any area,
route or portion thereof to the exclusion of any person, who
has been carrying on the business in that route, the
Transport Authority 1is enpowered to cancel the existing
perm t and issue a permt to the State Transport
Under t aki ng. It cannot be said that if the Transport
Authority cancels the pernit of a person carrying on his
transport business in a route and gives it to another, the
process in. volves a transfer of business or undertaking of
the quondam permt-holder to the new entrant. I ndeed the
process does not involve even a transfer of the permt from
one to another. The true position is that one pernmit cones
to an end and anot her pernit conmes into being. The power of
cancel l ation of a permt in favour of one and issuing a new
permt to another are
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necessary steps in the regulatory jurisdiction entrusted to
the Regional Transport Authority. The business of one has
nothing to do with the business of another; they are two
i ndependent businesses carried on under two di fferent
licences. |If that be the true legal position in the case of
issue of pernmits -before -Chapter IV-A was inserted in the
Act, we cannot see that the power of ~cancellation of an
existing pernmit and issuing one to the State Transport
Undertaking should ‘involve a transfer of the previous
permt-hol der’s business to the State Transport Undert aki ng.
The argument that the process contenplated by s. 68-F of the
Act involves two integrated steps, viz., cancelling the
existing permt and preventing the previous pernit-hol der
from doing the business and then issuing a permt to a
nonmi nee of the State to enable it to dothe sane business
and thereby, in effect and substance, transferring the
busi ness of the existing permt-holder to the State or its
nom nee, appears to be attractive, but, in our view, it is
fallacious. It nay be that by the said process the existing
permt-holder is precluded fromdoing his business and it
may al so be that the State Transport Undertaking carries on
a simlar business; but by no stretch of |anguage or
extension of legal fiction can it be said that the State
Transport Undertaking is doing the sane busi ness which the
previous permt- holder was doing. |If there is no transfer
in the case of cancellation of a permt in favour of one and
issue of a new pernit to another, equally there cannot be
any such transfer in the case of issue of a permit to the
State Transport Undertaking. Looking at the business. not
sinmply from the standpoint of the right to do it or/ the
activity involved in it, but also fromthe standpoint of its
assets, it becones clear that no assets pertaining to the
busi ness of the quondam pernit-holder are transferred to the
State Transport Undertaking. Though the cancellation of the
permt has the effect of crippling his business, none of the
assets of the business is taken over by the State Transport
Undertaking; he is left in the possession of the entire
assets of the business. It is no doubt true that in the
context of the scheme of nationalisation he nmay not be able
to nake
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use of his assets in other routes or dispose of them at a
great advantage to hinself; but, it cannot be said that by
cancelling the permit, what is left with himis only the
husk’ . In fact the entire assets of the business are left
with himand the State Transport Undertaking has not taken
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over the sane.

Lastly it is said that ss. 68-G of the Act which provides
for payment of conpensation to the holder of the permt,
indicates that the |egislature proceeded on the basis that
the cancellation of a permt involved a transfer of
property’ fromthe previous permt-holder to the State. In
our view, no such irresistible conclusion flows from the
said provision; as the pernmit is cancelled before the expiry
of the termfixed therein, the legislature thought it fit
and proper to give sonme conpensation to the pernit-holder
who is prevented fromdoing his business for the wunexpired
period of the permt. \Wether it is enacted by way of
abundant caution, as the |earned Attorney Ceneral says, or
the provision is nade by the legislature to nitigate the
hardship that is caused to the pernit-holder by t he
premature cancellation of the pernmit, we find it difficult
to draw the inference fromthe said provision that the
| egi sl ature assumed that a transfer of the business is
involved /in the process laid down in Chapter |V-A e
therefore bold that Chapter I'V-A of the Act does not provide
for the transfer of ownership or the right to possession of
any property to the State or to a Corporation, Omed or
controlled by the State. Under Art. 31 of the Constitution
unl ess there is such a transfer, the | aw shall be deemed not
to provide for conpul'sory acquisition or requisition of
property ; and therefore, in such a case, 'no conpensation
need be provided for under Art. 31(2) of the Constitution

We therefore hold that Chapter IV-Aof the Act does not
infringe the fundanmental right of the petitioners under Art.
31 of the Constitution of India.

The next argument of the | earned counsel for the petitioners
is that even if Chapter 1V-A of the Act is constitutionally
valid, the petitioners could be deprived of their . rights
only in accordance with the | aw enacted for the purpose and
in the manner provided
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therein, and that in the present case, the schene was
promul gated in derogation of the provision of ‘the said

Chapt er. The | earned counsel contends that the provisions
of Bs. 68-C and 68-D have not been conplied with in ~fram ng
the schene. The |earned counsel’s —contentions in this
regard fall under different sub-heads, and we shall proceed

to consider themseriatim
The first contention is that no State Transport Undertaking
is constituted under the Central Act and therefore the

schene initiated by the said Transport Undert aki ng
constituted wunder the Modtor Vehicles (Hyderabad ~Anendnent)
Act, 1956, ",as bad. To appreciate this argunment sonme of

the facts may be stated. Before the State of Andhra Pradesh
was fornmed in Novenber 1956, eight districts, popularly
called the Tel engana, which are nowin the Andhra - Pradesh
State, were fornerly part of the Hyderabad State. On
Sept ember 29, 1956, the Mdtor Vehicles (Hyderabad Anendnent)
Act, 1956, becane |aw, whereunder Chapter IV-A was inserted
in the Central Act inits application to the State  of
Hyderabad. Under s. 68_ A of Chapter IV-A of that Act, the
State Transport Undertaking was defined to mean the Road
Transport Departnent of the State providing road service.
Under that Act, therefore, the Road Transport Departnent of
the Hyderabad State was functioning as a statutory
aut hority. After the States Reorganisation Act cane into
force, the said eight districts of the Hyderabad State
became part of the State of Andhra Pradesh; with the result
that the Road Transport Departnment of the Hyderabad State
became the Road Transport Department of the State of Andhra
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Pradesh, though it was exercising its powers only in respect
of that part of the Andhra Pradesh State, popularly known as
Tel engana. After the Andhra Pradesh State was fornmed, Sri
@Quru Pershad, styled as the General Manager of the Andhra
Pradesh Road Transport Undertaking, published the schemne
under s. 68-C of the Act. The argunent is that the State
Transport Authority constituted under Chapter IV-A of the
Hyder abad (Amendnment) Act was not legally
335

constituted as the State Transport Undertaking wunder the
Central Act and, therefore, the initiation of the schene by
the Hyderabad State Transport Undertaking, which has no
| egal status under the Central Act was bad. It is also
pointed out that the State Transport Authority wunder the
Hyderabad Act differs fromthat under the Central Act in the
followi ng three, respects: (1) statutory parentage; (2)
character and constitution ; and (3) territoria
jurisdiction; and therefore the authority constituted under
the Hyderabad Act cannot function under the Central Act.
This argunent has no relevancy to the facts of the present
case. We_are not concerned in this case with a statutory
authority created under one Act and pressed into service for
the purpose of another Act, when the latter has adopted the
said statutory authority as one constituted under that Act.
Here there is the Andhra Pradesh Road Transport Depart nent
providing road transport service in Telengana, which is a
part of that State, and that Departnent, when it was a part
of the Hyderabad State was functioning as part of the
Hyderabad State Secretariat. The nmere fact that the Road
Transport Departnent. of the Andhra Pradesh State was
originally part of a departnent of another State and cane
under the definition of the State Transport Undertaki ng of
the Hyderabad Act could not rmake the said departnent any the
less the Road Transport Department of the Andhra | Pradesh
St ate. Assuming. for a monent-that the Hyderabad Act is

still in force in the Telengatia area, there is nothing in
| aw whi ch prevents a departnent conming under the definition
of two statutes. Under the ‘Act, the State Transport

Undert aki ng neans an Undertaking providing road trasport
service where such undertaking is carried on by ~a State
CGover nrent . This section does not prescribe the  parentage
of the wundertaking or inpose a condition t hat the
undert aki ng shoul d be providing transport service throughout
the State. The State Governnent nmintained the departnent
for providing road transport service and therefore the
departrment clearly falls within the definition of State
Transport Undertaking. The citation from Sal nond on
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Jurisprudence to the. effect that the lawin creating | ega
persons al ways does so by personifying sone real thing does
not touch the question that falls to be decided -in this
case; for, the real thing, viz., the departnent, falls under
the definition of both the Acts and therefore it can
function as a statutory authority under both the -Acts. We
therefore hold that the Road Transport Departnent of the
Andhra Pradesh Governnment is a State Transport Undertaking
under the Central Act and therefore it was withinits |ega
conpetence to initiate the schemne.

The next objection raised is that the schene was published
by Sri  @Guru Pershad, the General Manager of the State
Transport Undertaking and that it has not been established
that he had been legally authorized to represent the State
Transport Undertaking, the statutory authority constituted
under the Act. W have already held that the Transport
Department of the disintegrated Hyderabad State continued to
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function as the Transport Departnent of the Andhra Pradesh
State after the nerger of Tel engana areas with the Andhra
St at e. In the affidavit filed by the petitioners, it is
stated that Sri GQuru Pershad was the CGeneral Mnager of the
Road Transport Departnent of the erstwhile Hyderabad State,
that he was never appointed as the CGeneral Manager of the
State Transport Undertaking of the Andhra Pradesh State and
that, therefore, he had no legal authority whatever to
publish the schene. In the counter affidavit filed on
behal f of the first respondent, it is averred that the
General Manager of the Andhra Pradesh Road Transport, which
was a State Transport Undertaking within the meaning of s.
68-B of the Act, prepared a schenme and that was published in
the Andhra Pradesh Gazette on Novenber 14, 1957. It is
therefore a comon case that Sri  Guru Pershad was the
CGeneral Manager of the Road Transport Undertaking of the
erstwhile Hyderabad State. |It-is not denied that Sri Guru
Pershad  continued to be the General Manager of t hat
Departnment functioning in Andhra Pradesh. W have already
held that the same departnent was the statutory authority
functioning under
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the Central Act. Sri Quru Pershad was also the General
Manager of that undertaking. |In the circunstances, there is
no substance in the contention that Sri Guru Pershad shoul d
have been appointed as the -GCeneral Manager of t he
Undertaking wunder. the Central Act. This-is the first
argunent under a  different garb. The preexisting Road
Transport Department. of the erstwhile Hyderabad State, wth
its Ceneral Manager, Sri. Guru Pershad, continued to function
as a statutory authority under the Central Act and therefore
he had the | egal authority to represent the State Transport
Undert aki ng, which was a statutory authority. lie published
the schene and subscribed it as Guru Pershad, the | Genera
Manager of the State Transport Undertaki ng (Andhra | Pradesh
State Road Transport). The notification, therefore, must be
hel d to have been issued by the State Transport Undertaking
functioning under the Central Act.
The | earned counsel then contends that the schene published
does not disclose that the State Transport Undertaking was
of the opinion that the schene was necessary in the
interests of the public and, therefore, -is the necessary
condition for the initiation of the schenme was not conplied
with, the schenme could not be enforced. Section 68-C says
that where any State Transport Undertaking is ~of opinion
that for specified reasons it is necessary in the public
interest that road port service should be run or operated by
the Transport Undertaking, it may prepare a scheme giving
particulars of the schenme and publish it in the Oficial
Gazette. An express recital of the formation of the opinion
by the Undertaking in the schenme is not nmade a condition of
the wvalidity of the schene. The scheme published in terns
of the section shall give particulars of the nature of the
service proposed to be rendered, the area or route proposed
to be covered and such other particulars respecting thereto.
It is true that the preparation of the schene is nmade to
depend upon the subjective opinion of the State Undertaking
as regards the necessity for such a schene. The
43
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only question, therefore, is whether the State Transport
Undertaking formed the opinion before preparing the schene
and causing it to be published in the Oficial Gazette. The
schene published, as already noticed, was signed by Guru
Pershad, General Manager, State Transport Undert aki ng,
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Andhra Pradesh Road Transport. The preanble to the schene
reads :

" In exercise of the powers conferred by section 68-C of the
Motor Vehicles Act, 1939, it is hereby proposed, for the
pur pose of providing an efficient, adequate, econom cal and
properly coordinated road transport service in public
interest, to operate the follow ng transport services as per
the particulars given belowwith effect froma date to be
notified by the Governnent."

We have already held that Guru Pershad represented the State
Transport Undertaking. The schene was proposed by the said
Undertaking in exercise of the powers under s. 68-C of the
Act for the purpose of providing an efficient, adequate,
econom cal and properly coordi nated road transport service

in public interest. Except for the fact that the word
"opinion’ is omitted, the first part of the section 68-C is
incorporated in the preanble of the scheme ; and, in
addition, it also discloses that the schene is proposed in

exercise /of the powers conferred on the State Transport
Undert aki'ng” under s. 68-C of the Act. The State Transport
Authority can frame a schene only if it is of opinion that
it is necessary in public interest that the road transport
service should be run-or operated by the Road Transport Un-

dert aki ng. VWhen it proposes, for the reasons nentioned in
the section, a scheme providing for such a transport
undertaking, it is a manifest expression of its opinion in

that regard. W gather froma reading of the schene that
the State Transport Undertaking formed the necessary opinion
bef ore preparing the scheme and publishing it. The argunent
of the |learned counsel carries technicality to a breaking
point and for the aforesaid reasons, we reject it.

The next attack of the |earned counsel centres round the
provisions of s. 68-D (2) of the Act. It would be
conveni ent, before adverting to his argument, to read
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S. 68-D and the relevant rul es nmade under the Act. They
read :

Sec. 68-D : (1) Any person affected by the schene published
under s. 68-C may, within thirty days fromthe date of the
publication of the scheme in the Oficial Gazette, file
obj ections thereto before the State Government.

(2) The State Governnment nay, after —considering the
objections and after giving an opportunity to the objector
or his representatives and the representatives of the State
Transport Undertaking to be heard in the matter, if they so
desire, approve or nodify the schene.

(3) The schene as approved or nodified under sub-section
(2) shall then be published in the Oficial Gazette by the
State Governnment and the sane shall thereupon becone  fina
and shall be called the approved scheme and the ~area or
route to which it relates shall be called the notified area
or notified route.

Provided that no such schene which relates to any ‘inter-
State route shall be deened to be an approved schene unless
it has been published in the Oficial Gazette with previous
approval of the Central Governnent.

Rule 8 : Filing of objections (procedure)

Any person, concern or authority aggrieved by the schene
published wunder s. 68-C may, within the specified period,
file before the Secretary to Governnent in charge of
Transport Departnent, objections and representations in
witing setting forth concisely the reasons in support
t her eof

Rule 9 : Conditions for submi ssion of objections

No representation or objection in respect of any scheme
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published in the Oficial Gazette shall be considered by the
Government unless it is made in accordance with rule 8.

Rul e 10 : Consideration of schene (Procedure regarding) :-
After the receipt of the objections referred to above, the
CGovernment nmay, after fixing the date, time and place for
holding an enquiry and after giving if they so desire, at
| east seven clear days’ notice of
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such time and place to the persons who filed objections
under rule 8, proceed to consider the objections and pass
such orders as they may deemfit after giving an Qpportunity
to the person of, being heard in person or through authorised
representatives."

Under the section, the procedure prescribed for the approva
of a scheme may be summarized thus : The State Transport
Undert aki ng prepares a schene providing for road transport
service in relation to an area, to be run or operated by the
State Transport- Undertaking, whether to the exclusion
conplete ~‘or partial, of other persons, and publishes it in
the Oficial Gazette. Any person affected by the schene may,
within thirty days fromthe date of 'its publication, file
before the Secretary to Governnent in charge of Transport
Department objections and representations in witing wth
reasons in support thereof. After receiving the objections
and representations, ‘the Governnent fixes a date for the
hearing and after giving an opportunity to the persons of
being heard in person or by authorized representatives,
considers the objections and then nodifies or approves of
the schene.

The followi ng procedure was in fact followed by the
Government in this case: After the schene was prepared and
published in the Oficial Gazette, the petitioners and
others filed objections before the Secretary to Governnent
Transport Departnent, within the time prescribed. 138
obj ections were received and individual notices were issued

by the Governnment by registered post to all. the objectors
fixing the date of the hearing for Decenber 26, 1957. The
Secretary to Governnent, Hone Departnment, in charge of

Transport, heard the representati ons made by the  objectors,
some in person and others through their advocates, and also
the representation is nade by the General Minager of the
Road Transport Undertaking. The Secretary, —after hearing
the objections, prepared notes and placed the entire matter,
with his notes, before the Chief Mnister, who considered
the matter and passed orders rejecting the objections and
approvi ng the schenme; and the approved schene was thereafter
i ssued in the name of the Governor.
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On the aforesaid facts, the first contention raised is /that
the State Governnent in approving the schene was di scharging
a quasi-judicial act and therefore the Governnent should
have given a personal hearing to the objectors instead of
entrusting that duty to its Secretary. Secondly, it is
stated that a judicial hearing inplies that the sanme -person
hears and gives the decision. But in this case the hearing
is given by the Secretary and the decision by the Chief
Mnister. Thirdly, it is contended on the sanme hypothesis,
that even if the hearing given by the Secretary be deened to
be a hearing given by the State Governnent, the hearing is
vitiated by the fact that the Secretary who gave the hearing
is the Secretary in charge of the Transport Departnment. The
Transport Departnent, it is stated, in effect was nade the
judge of its own cause, and this offends one of the
fundanental principles of judicial procedure. Lastly, it
was pointed out that though the enquiry was posted for
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hearing on Decenber 26, 1957, even before the enquiry was
commenced, the Chief Secretary to the Governnent gave an
interview to the ’'Deccan Chronicle’ and the |1 Colconda
Patrika' to the effect that the Governnment bad al ready taken
a decision to nationalize the road transport in Krishna
District and some routes had been chosen, including the
Qunt ur - Vi j ayawada route, thereby indicating t hat the
CGovernment has prejudged the case before holding t he
enquiry. The |earned Attorney General counters the said
argunent by stating that the State Governnent strictly
foll owed the procedure prescribed under s. 68-C of the Act,

that the said Governnent, being an inpersonal body, (gave
the hearing through the nachinery prescribed by |aw, that
the said Governnent was discharging only an admnistrative
act and not a judicial act in the matter of approving the
schene, that even if it did performa judicial act, the Hone
Secretary in charge of Transport Departnment had only
collected the material and the final orders were made only
by the Chiefr Mnister and that the Secretary’'s press
interview was nothing norethan a nere indication of the
factum of the proposed schene.

342

At the outset it would be convenient to consider the
guestion whether the State Government acts quasijudicially
in discharging its/functions under s. 68-C of the Act. The
criteria to ascertain whether a particular act is a judicia

act or an admnistrative one, have been laid down wth
clarity by Lord ‘Justice Atkin 7in Rex v. FEectricity
Conmi ssioners, Ex Parte London Electricity Joint Committee
Co. (1) elaborated by Lord Justice Scrutton in Rex v. London
County Counci |, Ex Parte Entertai nnments Protection
Association Ltd. (2) and authoritatively re-stated by this
Court in Province of Bonbay v. Khusal das S. Advani ' (3) .

They laid down the follow ng conditions: (a) the body of
persons nmust have | egal authority; (b) the authority should
be given to determ ne questions affecting the rights of
subj ects and (c) they should have'a duty to act judicially.

In the last of the cases cited supra, Das, J., as’ he then
was, anal ysed the scope of the third condition thus at page
725:

" (i) that if a statute enmpowers an authority not~ being a
Court in the ordinary sense, to decide disputes arising  out
of a claimnade by one party under the statute which cl aim
i s opposed by another party and to determine the respective
rights of the contesting parties who are opposed to  each
other, there is alis and prima facie and in the absence of
anything in the statute to the contrary it is the duty of
the authority to act judicially and the decision of. the
authority is a quasi-judicial act; and

(ii)that if a statutory authority has power to do ~any act
which will prejudicially affect the subject, then, —although
there are not two parties apart fromthe authority and the
contest is between the authority proposing to the act and
the subject opposing it, the final determnation of the
authority wll yet be a quasi. judicial act provided the
authority is required by the statute to act judicially."

In the case In re Banwarilal Roy (4) Das, J., as he then
was, said much to the sane effect at page 800:

" A judicial or quasi-judicial act, on the other hand,

inmplies nore than nere application of the mnd

(1) [1924] 1 K B. 171

(3) [1950] S.C R 621

(2) [1931] 2 K. B. 215.

(4) [1944] 48 C.WN. 766.
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or the formation of the opinion. It has reference to the
node or manner in which that opinion is formed. It inplies

a proposal and an opposition’ and a decision on the issue.
It vaguely connotes 'hearing evidence and opposition’ as
Scrutton, L. J., expressed it. The degree of formality of
the procedure as to receiving or hearing evidence may be
nore or |ess according to the requirenents of the particular
statute, but there is an indefinable yet an appreciable
di fference between the nethod of doing an adnministrative or
executive act and a judicial or quasi-judicial act."

This statenent 1is practically in accord with the first
proposition extracted above. This Court again, in Nagendra
Nath Bora v. Conmissioner of Hlls Division (1) in the
context of the provisions of Eastern Bengal and Assam Exci se
Act, 1910 (I of 1910), considered the scope of the concept
of ’judicial act’. ~Sinha, J., who delivered the. judgnent
of the Court, made the foll owi ng observations at page 408:

" \Whether or ~not an admnistrative body or authority
functions ' as a purely admnistrative one or in a quasi-
judicial ' capacity, nust be determi ned in each case, on an
exam nation of the relevant statute and the rules franmed
t her eunder . "

In Express Newspapers Ltd. v. The Union of India (2) this
Court again reviewed the law on the subject to ascertain
whet her the Wage/’ Board functioning under the Wor ki ng
Journalists (Conditions of Service) and M scel | aneous
Provisions Act, 1955 (45 of 1955) ~was only discharging
admini strative functions or guasi j udi ci al functions.
Bhagwati, J., made the follow ng observation at page 613:

" If the functions performed by the Wage Board would thus
consist of the determination of the issues as between a
proposition and an opposition on data and material s gathered
by the Board in answers to the questionnaire issued to al
parties interested and the evidence |l ed before it, there is
no doubt that there would be inported in the proceedings of
the Wage Board a duty to act judicially and the functions
(1) AI.R 1958 S. C 398.

(2) A I.R 1958 S.C. 578.
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performed by the Wage Board would be quasi-judicial in
character."

The aforesaid three decisions lay dowmn that whether an
adm nistrative tribunal has a duty to act judicially ~should
be gathered fromthe provisions of the particular statute
and the rul es nade thereunder, and they clearly express the
view that if an authority is called upon to deci de
respective rights of contesting parties or, to put it in
other words, if thereis alis, ordinarily there will be a
duty on the part of the said authority to act judicially.
Appl yi ng the aforesaid test, let us scrutinize t he
provi sions of ss. 68-C and 68-D and the rel evant rules made
under the Act to ascertain whether under the said provisions
t he State Government perforns a judicial act or an
adm ni strative one. Section 68-C may be divided into three
parts: (1) The State Transport Undertaking should cone to an
opinion that it is necessary in public interest that the
road transport service in general or any particular. class
of such service in relation to any area or route or portion
thereof should be run or operated by the State Transport
Undert aki ng, whether to the exclusion, conplete or partial
of other persons or otherwise ; (ii) it forns that opinion

for the purpose of providing an efficient, adequat e,
econom cal and properly co-ordinated road transport service
and (iii) after it cones to that opinion, it prepares a

schene giving particulars of the nature of the services
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proposed to be rendered, area or route proposed to be
covered and such other particulars respecting thereto as may
be prescribed and causes it to be published in the Oficia
Gazette. The section, therefore, nakes a clear distinction
between the purpose for which a scheme is franed and the
particul ars of the schene. To state it differently, though
the purpose is to provide an efficient, adequate, econom ca
and coordinated road transport service in public interest,
the schene proposed may affect individual rights such as the

excl usi on, conplete or partial, of other persons or
otherwise, from the business in any particular route or
rout es. Under s. 68-C, therefore, the State Transport
Undertaki ng nay propose a schene affecting the proprietary
rights
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of individual permt-holders doing transport business in a
particul ar route or routes.. The said proposal threatens the
proprietary right of that individual or individuals. Under
s. 68-D ‘read with Rules 8 and 10 nade under the Act, any
person " affected by the aforesaid proposed, scheme may file
objections within the -prescribed tinme before the Secretary
of the Transport’ Departnent. Under the said provisions,.

the State Government is enjoined to approve or nodify the
schenme after holding an enquiry and after giving an
opportunity to the objectors or their representatives and
the representatives of the State Transport Undertaking to be
heard in the matter in person or through aut hori sed
representatives. Therefore, the, proceeding prescribed is
cl osely approxi mated to that obtaining in courts of justice.

There are two parties to the dispute. The State  Transport
Undertaking, which is a statutory authority under the Act,

threatens to infringe the rights of a, citizen. The citizen
may object to the schene on public grounds or on persona

grounds. He mmy oppose the scheme, on the ground that it is
not in the interest of the public or on the ground that the
route which he is exploiting should be excluded from the
schene for various reasons., There is, therefore, a proposa

and an opposition and the third party, the State Governnent
is to decide that lis and prima facie it nmust ‘do so
judicially. The position is put beyond any doubt ~by the
provision in the Act and the Rul es which expressly require
that the State CGovernnent nust decide the dispute according
to the procedure prescribed by the Act and the Rules franed
thereunder, viz., after considering the objections and after
hearing. both the parties. It therefore appearsto us that
this is an obvious case where the Act inposes a duty on the
State Government to decide the act judicially in~ approving
or nmodi fyi ng the scheme proposed by t he Transport
Undert aki ng.

The |learned Attorney General argues that ss. 68-C and 68-D
do not contenplate the enquiry in regard to the rights of
any parties, that the scheme proposed is

44

346

only for the purpose of an efficient, adequate, econonica

and properly coordi nated bus transport service and should
relate only to that purpose and that, therefore, the enquiry
contenpl ated under s. 68-D, though assinmilated to a judicia

procedure, does not nmake the approval of the schene any the
less an administrative act. To put it shortly, hi s
contention is that the Governnment is discharging only an
admnistrative duty in approving the schene in public
interest and no rights of the parties are involved in the
process. There is sone plausibility and attraction in the
argunent, but we cannot accept either the premises or the
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concl usi ons. The schenme proposed may excl ude persons, who
have proprietary rights in a route or routes. As we have
pointed out, the purpose nust be distinguished from the
particulars in the schene. The schene propounded may
exclude persons froma route or routes and the affected
party is given a renedy to apply to the Governnent and the
Government is enjoined to decide the dispute between the
contesting parties. The statute clearly, therefore, inposes
a duty upon the Governnent to act judicially. Even if the
grounds of attack against the schenme are confined only to
the purpose nentioned in s. 68-C-we cannot agree with this
contention-the position will not be different, for, even in
that case there is a dispute between the State Transport
Undertaking and the person excluded in respect of the
schene, though the objections are linmted to the purpose of
the schene. |In either view the said two provisions, ss. 68-
C and 68-D, conmply with the three criteria of a judicial act
[ ai d down by this Court.

Support i's sought to be drawn for this contention from the
deci sion " _of the House of Lords in Franklin v. Mnister of
Town and Country Planning (1). As strong reliance is placed
on this decision, it is necessary to consider the sane in
some detail. The facts of that case are: On August 3, 1946,
the respondent, Lewis Silkin, as Mnister of Town and
Country Planning, prepared the draft Stevenage New Town
(Designation) Order, 1946, under para. 1 of Schedule 1 to
t he New

(1) [1948] A.C 87.
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Towns Act, 1946, and on or about August 6, 1946, he caused
the same to be published and notices to be 'given as

prescribed by paragraph 2 of Schedule | to ‘the Act.
Thereafter objections were received from a nunber of
per sons, including the appellants. Accordi ngly, t he

respondent instructed M. Arnold Mrris, an Inspector of the
Mnistry of Town and Country Planning, to hold a public
local inquiry as prescribed by paragraph 3 of the said
Schedul e. M. Mrris held theinquiry at the Town  Hall
St evenage, on Cctober 7 and 8, 1946, and on Cctober 25, made
a report to the respondent in which he set out a sunmary of
the sub. nissions made and the evidence given by and on
behal f of the objectors and attached thereto a conplete
transcript of the proceedi ngs, which began with an _opening
statenment by M. Mrris giving a brief recapitulation of the
reasons that had led to the designation of Stevenage as the
site of a New Town. On Novenber 11, 1946, the respondent
made the order in terns of paragraph 4 of Schedule | to the
Act . The appellants applied to the H gh Court to have the
order quashed.. It was contended, inter alia, that the 'said
order was not within the powers of the New Towns Act, /1946,
or alternatively, that the requirenments of the said Act have
not been conplied with; that the M nister who nmade the order
had stated, before the Bill was made into | aw, that he woul d
make the said order, and therefore he was biassed in -any
consideration of the said objections. The House of Lords
hel d that the respondent’s functions under the Act were only
admini strative and that he had conplied with the provisions
of the statute. In that view, the order of the Court of
Appeal disnmissing the applications filed by the appellants
was confirnmed. Lord Thankerton in his speech at page 102,
observed thus:

“I'n my opinion, no judicial, or quasi-judicial, pinion, no
duty was inposed on the respondent, and any reference to
judicial duty, or bias, is irrelevant in the present case.
The respondent’s duties under s. 1 of the Act and sch. 1




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 20 of 48

thereto are, in nmy opinion, purely admnistrative, but the
Act prescribes certain nmethods of or steps in, discharge of
that duty.................... it
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seens clear also, that the purpose of inviting objections,
and, where they are not Wthdrawmn | of having a public
inquiry, to be held by soneone other than the respondent, to
whom t hat person reports, was for the further information of
the respondent in order to the final consideration of the
Soundness of t he schene’ of t he
designation................... I am of opinion that no
judicial duty is laid on the respondent in discharge of
these statutory duties,  and that the only question is
whet her he has conplied Wth the Statutory directions to
appoint a person to hold the public inquiry, and to consider
that person’'s report.

At first sight the facts of this case may appear to have
sone analogy to those-in the present case, but on "a deeper
scrutiny ~/of the facts and the provisions of the New Towns
Act, 1946, and - Chapter IV-A of the Act, they disclose
essential differences in fundanentals. Under the New Towns
Act, 1946, the following steps for developing a new town
have been laid down: (1) It is left to the Mnister’s
Subj ective satisfaction, after consulting |ocal authorities,
who appear to him to be concerned, to nmke an order
designating. a particular area as the site of the proposed
new town ; (2)  when he proposes to nmeke  an order, he
prepares a draft of ‘that order giving the necessary parti-
culars and publishes'it in the London Gazette <calling for
obj ections to the, proposed order within a prescribed ting;
(3) if any objection is made to the proposed order, he shal
cause a public local enquiry to be held and shall ' consider
the report of the person by whomthe enquiry was held; and
(4) any person desiring to challenge the validity of that
order may apply to the Hi gh Court and he can get that order
set aside only if he satisfies the Court that the order is
not within the powers of that Act ‘or that his interests have
been substantially prejudiced by any requirenments’ of that
Act not having been conplied with. The steps to be  taken
for nationalising the Road Transport under the Act ~are as
follows: (1) The State Transport Undertaking, which is “a
statutory authority under the Act, proposes a schene; (2)
the schene nay provide that the road transport services
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shoul d -be run or operated by the State Transport
Undertaking to the exclusion of a person or persons; (3) any
Per son, af fect ed may file obj ecti ons before t he
CGovernment ; (4) the Governnment following thel rules of
j udi ci al procedure decides the dispute bet ween the
Undertaking and -the person or persons affected;  (5)the
dispute is not necessarily confined only to the “question-
whet her the 'statutory requirements have been conplied with,
but nmay also relate to the question whether a particular
person or persons should not. be excluded; and (6) a
personal hearing should be given to both the parties by the
Gover nnent . .

A conparison of the procedural steps under both the Acts
brings out in bold relief the nature of the enquiries
contenpl ated under the two statutes. There, there is no
lis, no personal hearing and even the public enquiry
contenplated by a third party is presumably confined to the
guestion of statutory requirenents, or at any rate was for
eliciting further information for the Mnister. Here, there
is a clear dispute between the two parties. The dispute
conprehends not only objections raised on public grounds,
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but also in vindication of private rights and-it is required
to be decided by the State Governnent after giving a
personal’ hearing and following the rules of judicia
pr ocedure. Though there may be sone justification for
hol di ng, on the facts of the case before the House of Lords
that that Act did not contenplate a judicial act-on that
guestion we do not propose to express our opinion-there is
absolutely none for holding in the present case that the
CGovernment is not performing a judicial act. Robson in
"Justice and Administrative Law, conmenting upon the
af oresai d deci sion, nakes the foll owi ng observation at page
533:

" It should have been obvious froma cursory glance at the
New Towns Act that the rules of natural justice could not
apply to the Mnister’s action in making an order, for the
sinple reason that the initiative lies wholly with him His
role is not to consider whether an order nade by a |oca
aut hority shoul d be confirmed, nor does he have to determ ne
a controversy between a, public authority and private
i nterests.
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The responsibility of  seeing that the i ntention of
Parliament is carriedout is placed on him"

The af oresai d observations explain the principle underlying
that decision and that principle cannot have any application

to t he facts of /this case. In I Princi pl es of
Admi nistrative Law by Giffith and Street, ~ the follow ng
conment is found 'on the aforesaid decision : After

considering the provisions of s. 1 of the New Towns Act,
1946, the authors say-

" Like the town-planning legislation, this differs from the
Housing Acts in that the Mnister is a party throughout.
Further, the Mnister is not statutorily required to
consider the objections. It is obvious, as the 'statute
itself states, that the creation of new towns is of nationa
interest."”

At page 176, the authors proceed to state:

Lord Thankerton did not anal yse the neanings of | judicial
and | adnministrative nor did he 'specify the  particular
factors whi ch notivated his classification. It is

perm ssible to conclude that he | ooked at the Act as a
whol e, applying a theory of interpretation simlar to  the
rule in Heydon's Case (1584, 3 Co. Rep. 7a, 7b)."

At page 178, they conclude thus:

“ It is submitted, however, that the thoroughness  wth
which the Courts analysed the statutes in the Errington,
Robi nson, Johnson and Franklin Cases and the enphasis which
they have placed on the fact that their decisions have . been
based solely on the statute under consideration nakes /such
an approach inevitable."

It is therefore clear that Franklin's Case is based upon the
interpretation of the provisions of t hat Act and
particularly on the ground that the object of the enquiry is
to further inform the mnd of the Mnister and not to
consi der any issue between the Mnister and the objectors.
The decision in that case is not of any help to decide the
present case, which turns upon the construction of the
provisions of the Act. For the aforesaid reasons, we hold
that the State Governnent’'s order under s. 68-D is a
judicial act.
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The next question is whether the State Governnent di sposed
of the objections of the petitioners judicially in the
manner prescribed by the Act. It is said that under the Act
and rules franed thereunder, the State Governnent should
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hear the dispute, but in this case the Secretary in charge
of the Transport Departnent, who is not t he State
Government, gave the hearing. The State Government is an
i mpersonal body and it can only function through the
machi nery and in the manner prescribed by law. O ause (60)

of s. 2 of the General O auses Act, 1897, defines | State
Government’ as respects anything done or to be done after
the comencenent of the Constitution (VII Anendrment) Act,

1956, to nmean, in a State, the Governor, and in a Union
Territory, the Central CGovernment. Under Art. 154(1) of the
Constitution, | the executive power of the State shall be
vested in the Governor and shall be exercised by him either
directly or through officers subordinate to him in
accordance with this Constitution’. Article 163 enacts that
' there shall be a Council of Mnisters wth the Chief
M nister at the head to aid and advise the Governor in the
exercise of his functions, except in so far as he is by or
under this Constitution required to exercise his functions
-or any of themin his discretion’. Article 166(1) enjoins
that | ‘all” executive action of the Government of a State
shal | be expressed to be taken in the nane of the Governor’
Sub-clause (2) of that Article says that 'orders and ot her
instruments nmade and executed in the name of the Governor
shal | be authenticated i n such manner as may be specified in
rules to be nade by the Governor’. And under sub-cl. (3),
"the Governor shall nmake rules for tile nore convenient
transaction of the business of the CGovernnent of the State,
and for the allocation among M nisters of the said business
in so far as it is not business with respect to which the
Governor is by or under this Constitution required to act in
his discretion ’'. In exercise of the powers conferred by
cls. (2) and (3) of Art. 166 of the Constitution, the
CGovernment of Madras nmade rules styled as ' The ' Madras
Government Business Rules and Secretariat Instructions’.
Rul e 9 thereof prescribes
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that without prejudice to the provisions of r. 7,

the Mnister in charge of a. departnment shall be ‘prinmarily
responsi bl e for,the disposal of the business appertaining to
that department. Rule 21 enacts that except —as otherwi se
provided by any other Rule, cases shall ordinarily  be
di sposed of by or under the authority of the Mnister in
charge who mmy, by neans of standing orders, give such
directions as he thinks fit for the disposal of cases inthe
departrent. Copies of such standing orders-shall be sent to
the Governor and the Chief Mnister. Rule 11 says  that |

all orders or instruments made or executed by or on behalf
of the Government of the State shall be expressed to be made
or executed in the nane of the Governor’. Under r. 12
every order or instrunent of the Governnent of the /State
shall be signed either by a Secretary, an Additiona
Secretary, a Joint Secretary, a draftsman, a Deput y

Secretary, an, Under Secretary or an Assistant Secretary to
the Government of the State or such other officers as may be
specially enpowered in that behalf and such signature shal
be deened to be the proper authentication of such order

or instrument’.

After the formation of the Andhra State on, Cctober 3, 1953,
the rules made by the Governor of Mdras, under the
provi sions of the States Reorganization Act, Continue to be
the rules of the Andhra State till they are anended in
accordance wth', such law. The Governor of Andhra State,
in exercise of the powers conferred by cls. (2) and (3) of
Art. 166 of the Constitution directed that until other
provisions are made in this regard, 'the business of the
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Gover nment of Andhra be transacted in accordance wth the
Madr as Gover nirent Busi ness Rul es. and Secretari at
Instructions in force on the first day of Cctober, 1953'.
On COctober 26, 1956, after the formation of the Andhra
Pradesh State, as the Andhra Pradesh was not a new State but
a continuation of the Andhra State, though there is change,
inits nanme, the business rules of the Andhra state continue
to govern the Secretariat of the AndhraPradesh Governnent.
The effect of the aforesaid provisions may be stated thus: A
St at e Gover nirent
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means the CGovernor; the executive power of the State vests
in the Governor; it is exercised by him directly or by

officers subordinate to him in accordance wth t he
provi sions of the Constitution; the Mnisters headed by the
Chief Mnister advise himin the exercise of his functions;
the Governor made rul es enabling the Mnister in charge of
particul ar departnent” to dispose of cases before him and
al so authorizing him by nmeans of standing orders, to give
such directions as he thinks fit for the disposal of the
cases in-the departnent. ~Pursuant to the rule, the record
di scl oses, the Chief Mnister, who was in charge of
Transport, had nade an order directing the Secretary to
Covernment, Hone Departnment, to hear the objections filed
agai nst the schene proposed by the State Transport Autho-
rity.

The aforesaid machinery evolved by the rules for the
di sposal of cases by the State Government has been followed
in this case. The petitioners and others filed objections
to the proposed schene before the Secretary to the
Government Transport Departnent. He gave a personal hearing
to the parties-sone of them appeared in person and ot hers by
representatives; the entire material recorded by ‘him was
pl aced before the Chief Mnister in charge of Transport, who
made his order approving the schene; and the order was
issued in the nane of the Governor, authenticated by the
Secretary in charge of the Transport Departnent. It may
therefore be said that the State Governnent gave the hearing
to the petitioners in the manner prescribed by the rules
made by the Governor

At this state, the argunent hinted at but not ~ seriously
pressed, nmay be noticed. The Rules the Governor i s
authorised to nmmke, the argunent proceeds, are only to
regulate the acts of the Governor or his subordinates  in
di scharge of the executive power of the State ~Governnent,
and therefore will not govern the quasi-judicial functions
entrusted to it. There is a fallacy in this argument. The
concept of a quasijudicial act inplies that the act is. not
whol |y j udi ci al
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it describes only a duty cast on the executive body or
authority to conform to norns of judicial procedure in
performng some acts in exercise of its executive power.
The procedural rules made by the Governor for the convenient
transaction of business of the State Governnent apply also
to quasi-judicial acts, provided those 'Rules conformto the
principles of judicial procedure.

The node of perform ng quasi-judicial acts by adm nistrative
tribunals has been the subject of judicial decisions in
England as well as in India. The House of Lords in Loca
CGovernment Board v. Arlidge (1) in the context of the
Housi ng, Town Planning Etc., Act, 1909, nade the follow ng
observati ons at page 132:

" My Lords, when the duty of deciding an appeal is inposed,




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 24 of 48

those whose duty it is to decide it nust act judicially.
They nust deal with the question referred to them without
bias, and they nust give to each of the parties the
opportunity of adequately presenting the case mnade. The
deci sion nust be come to in the spirit and with the sense of
responsibility of a tribunal whose duty it is to mete out
justice. But it does not follow that the procedure of every
such tribunal nust be the sane."”

In New Prakash Transport Co., Ltd. v. New Swarna Transport
Co., Ltd. (2) this Court reviewed the case law on the
subject and came to the conclusion that the rules of
natural ,-justice vary with varying constitutions of
statutory bodi es, and the rules prescribed by the
| egi sl ature wunder which they have to act, and the question
whet her in a particul arcase they have been contravened nust
be judged not by any preconceived notion of what they nmay be
but in the light of the provisions of the relevant Act.
This Court re-affirmed the principle in Nagendra Nath Bora
v. Comm ssioner of Hlls Division (supra) (3).

Wth thi's “background we shall proceed to consider the
validity ~of the three alleged deviations of the State
Governnment fromthe fundanmental judicial procedure. In the
present case, the officer who received

(1) [1915] A.C. 120. (2) AI.R 1958 S.C. 398
(3) A I1.R 1958 S/C 398.
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the objections of the parties and heard them personally or
through their representatives, was the Secretary of the
Transport Departnent. . Under the” Madras Covernment Business
Rules and Secretariat Instructions’ made by the Governor
under Art. 166 of the Constitution, the Secretary of a
department is its head. One of the parties to the dispute
before the State CGovernment was the  Transport Depart nent
functioning as a statutory authority under the Act. The
head of that departnent received the objections, heard the
parties, recorded the entire proceedings and presumably
di scussed the matter with the Chief Mnister before the
|atter approved the schene. Though the fornal orders’' were
nmade by the Chief Mnister, in effect and substance, the
enqui ry was conducted and personal hearing was given by one
of the parties to the dispute itself. It is one of the
fundanental principles of judicial procedure that the person
or persons who are entrusted with the duty of hearing a case
judicially should be those who have no personal bias in the
matter. In Ranger v. Geat Wstern Ry. Co. (1) Lord
Cranworth, L.C., says:

"A judge ought to be, and is supposed to be, indifferent
between the parties. He has, or is supposed to have, no
bias inducing himto lean to the one side rather than to the
other In ordinary cases it is just ground of exception'to a
judge that he is not indifferent, and the fact that he is
hinself a party, or interested as a party, affords the
strongest proof that he cannot be indifferent."

In Rex v. Sussex Justices Ex Parte McCarthy (2) Lord Hewart,
C. J., observed

"1t is said, and, no doubt, truly, that when that gentleman
retired in the usual way with the justices, taking with him
the notes of the evidence in case the justices mght desire
to consult him the justices cane to a conclusion w thout
consulting him and that he scrupulously abstained from
referring to the case in any way. But while that is so, a
long line of cases shows that it is not nerely of sone
i mportance

(1) [1854] 5 HL.C 72, 89; 10 E R 824, 827.

(2) [1924] 1 K B. 256, 258.
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but is of fundanmental inmportance that justice should not
only be done, but should nmanifestly and undoubtedly be seen
to be done. The question therefore is not whether in this
case the deputy clerk nmade any observation or offered any
criticismwhich he mght not properly have nade or offered;
the question is whether he was so related to the case in its
civil aspects as to be unfit to act as clerk to the justices
inthe crimnal matter. The answer to that question depends
not upon what actually was done, but upon what mnight appear
to be done."

This was followed in Rex v. Essex Justices Ex Parte
Perkins(1).ln Franklin's Case (2), though on a construction
of the provisions of that Act under consideration in that
case it was held that the Mnister was not acting judicially
in discharging his duties,  his Lordship accepted the
af oresai d principle and expressd his view on the doctrine of
"bias’ thus, at

page 103:

" M Lords, | could wish that the use of the word ’bias
should be confined to its proper sphere. Its proper
significance, in nmy opinion, is to denote a departure from

the standard of even-handed justice which the law requires
from those who occupy judicial office, or those who are
commonly regarded /as holding a quasi-judicial office, such
as an arbitrator. /The reason for this clearly is that,
havi ng to adj udi cate as between two or nore parties, he nust
cone to his adjudication with an independent m nd, without
any inclination or bias towards one side or other in the

di spute.”
The af oresai d deci sions accept the fundanental principle of
nat ur al justice that in the case of guasi-judicia

proceedi ngs, the authority enpowered to decide the dispute
bet ween opposing parties nust be one without bias | towards
one side or other in the dispute. It is also a matter of
fundanental inportance that a person interested in one party
or the other should not, even formally, take part in the
proceedi ngs though in fact he does not influence the m nd of
the person, who finally decides the case. Thisis on the
principle that

(1) [1927] 2 K. B. 475.

(2) [1948] A.C. 87.
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justice should riot only be done, but should manifestly and
undoubtedly be seen to be done. The hearing given by the
Secretary, Transport Departnent, certainly offends the said
principle of natural justice and the proceeding and the
hearing given, in violation of that principle, are bad.

The second objection is that while the Act and the' ~ Rules
franed thereunder inpose a duty on the State Governnent to
give a personal hearing, the procedure prescribed by the
Rul es inpose a duty on the Secretary to hear and the | Chi ef
M ni st er to decide. This divided responsibility is
destructive of the concept of judicial hearing. Such a
procedure defeats the object of personal hearing. Per sona
hearing enables the authority concerned to watch t he
denmeanour of the witnesses and clear-up his doubts during
the course of the argunents, and the party- appearing to
persuade the authority by reasoned argument to accept his
point of view. If one person hears and another decides,
then personal hearing becones an enpty formality. e
therefore hold that the said procedure followed in this case
al so of fends another basic principle of judicial procedure.
The | earned counsel further contends that the mind of the
State CGovernnent was forecl osed before the hearing was given
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and therefore no real enquiry was held by it as contenpl ated

by the Act. This argunent is based upon the reports
published on 27-12-1957 in the 'Deccan Chronicle’ and
"ol conda Patrika’. Therein it was stated under date

Decenmber, 26, as follows :

" The Chief Secretary, M. M P. Pai, told pressnmen today
that the Governnment has already taken a decision to
nationalize the road transport in Krishna District and sone
routes had been chosen. The Quntur-Vijayawada route also
cones under the nationalisation schene. About 65 buses
woul d be plying oil these routes."

The Chief Secretary was giving this informati on on Decenber
6, 1957, even before the enquiry was commenced. On the
basis of this publication, it 1is contended, that the
CGovernment had al ready taken a decision to nationalize the
road transport before the schene
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was approved by the CGovernnent and that the entire procedure
was put through toinplenent the decision already taken to
neet the requirements of the technicalities of law. In the
counter-affidavit filed by the first respondent it is stated
that the schene was publishedin the Andhra Pradesh Gazette
dated 24-12-1957 and that the alleged statenent only
referred to the said proposal under s. 68-C of the Mtor
Vehicles Act. Though the wording of the i nfornmation
publ i shed speaks of the decision of the Governnment, the
Chief Secretary obviously must have been referring to the
contents of the notification published two days earlier, on

24-12-1957. W cannot from this publication in t he
newspapers cone to the conclusion that the Governnent having
finally decided to reject all possible objections, went

through a farce of an enquiry. W therefore hold, for the
first two reasons, that the quasi-judicial enquiry held by
the State Government was vitiated by the, violation of the
af oresai d fundanental principles of natural justice.

The | ast argunent of the |earned counsel for the petitioners
is that the Road Transport Corporation, i.e., the first
respondent, cannot inplenent the schene proposed by the
defunct State Transport Undertaking. Sone of the relevant
facts are as follows The State  Transport Under t aki ng
published the schene in the Andhra Pradesh Gazette dated
Novemrber 14, 1957. It also appeared t hr ough its
representative, the General Manager, who nade hi-s
representation to the Secretary of the Transport Depart nent
on 26-12-1957. The State Governnent approved of the schene
on 7-1-1958 and the approved scheme was published in the
Andhra Pradesh Gazette dated 9-1-1958 and it was directed to
come into force with effect from 10-1-1958. The Governnent
of Andhra Pradesh established a Road Transport - Corporation
under the Road Transport Corporations Act, 1950 (Act LXIV of
1950), for the State of Andhra Pradesh, with effect from 11
- 1- 1958. The State Covernment transferred the business of
the Road Transport Departnent to the said Corporation for

managemnent . Thereafter, the said Corporation was taking
subsequent steps to inplenent the schene.
359

The argunent is that the Road Transport Corporation has no
power under the Road Transport Corporations Act to take over
the business of the State Transport Undertaking and to
i mpl enent the schene initiated by that Undert aki ng. The
said Corporation admttedly cones under the definition of
"State Transport, Authority’ wunder the Act. But t he
guestion is whether-' the said Corporation is also a
successor to the State Transport Authority that initiated
the schene. It would certainly be the successor if the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 27 of 48

Corporation was legally entrusted with the duty of carrying
on the business the Road Transport Departnment was doing
bef ore. On January 9, 1958, in exercise of +the powers
conferred by s. 3 of the Road Transport Corporations Act,
1950, the Governor of Andhra Pradesh established with effect
from January 11, 1958, a Road Transport Corporation called
the Andhra Pradesh Road Transport Corporation for the State
of Andhra Pradesh. 1In exercise of the power conferred by s.
34 of the Road Transport Corporations Act, 1950, the
CGovernor of Andhra Pradesh made an order dated 11th January,
1958, for the follow ng adninistrative arrangenents to come
into force

(1) The Andhra Pradesh Road Transport Cor por ati on
(hereinafter referred to as the Corporation) shall take over
the managenment of the existing Road Transport Departnent of
the CGovernment of Andhra Pradesh.

(2)Al land and all stores, articles and other goods of the
Road Transport Departnent shall pass to the Corporation

(3) (a) Subject to'the provisions of sub-paragraphs (b)and
(c), all the assets and liabilities of the Road Transport
Depart ment _shall pass to the Corporation..

The other clauses need not be read as they are only
consequential to the aforesaid clauses. It is therefore
clear fromthe said order that the Governnent entrusted the
managenent of the Road Transport Departnent to the Road
Transport Corporation and directed the transfer of al
assets and liabilities to the said Corporation. The effect
of the said order is that the State
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Corporation carries onthe Road Transport business in the
pl ace of the State Transport Departnent whi ch was
functioning as the State Transport Undertaki ng under the Act
before the said order. |If there was no legal inpedinent in
the Governnment transferring the business carried on by one
of its departnents and its assets to the Corporation, the
Corporation would be a successor to the pre-existing State
Transport Undertaking. The petitioners contest the position
that the Governnent has any such power under s. 34 of the
Road Transport Corporations. Act, 1950. Section 34 reads:
"(1) The State Governnent nmay, after consultation with a
Corporation established by such Government, give to the
Corporation general instructions to be followed by the
Corporation, and such instructions may include directions
relating to the recruitnment,, conditions of service and
training of its enployees, wages to be paid to t he
enpl oyees, reserves to be maintained by it and di sposal of
its profits and stocks.

(2) In the exercise of its powers and performance of. its
duties under this Act, the Corporation shall not depart from
any general instructions issued under subsection (1) except
with the previous pernission of the State Governnent."

The Road Transport Corporation Was constituted for extending
and inmproving the facilities of the road transport in the
Andhr a Pradesh area. The CGovernnent transferred the
Undertaking and its assets to that Corporation and gave it
directions under s. 34 of the Road Transport Corporations
Act, 1950, to take over the nmanagenent of t he sai d
undert aki ng. The fact that under the Road Transport Corpora-
tions Act the Corporation can acquire an undertaking after
payi ng conpensation is not of nuch relevancy for, in this
case, the Corporation does not purport to acquire any
transport undertaking of the petitioners. It has not been
br ought to our notice that the said direction is
inconsistent with any of the provisions of the Road
Transport Corporations Act, 1950. We, therefore, hold that




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 28 of 48

the first respondent is the successor to the State Transport
Undert aki ng whi ch
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proposed the scheme and as admittedly it satisfied the
requi renments of the definition of I Road Transport
Authority’ under the Act, it is wthin its rights in

i npl enenting the schene approved by the Governnent.

In the result, for the reason that the State Government did
not make the enquiry consistent with the principles of
natural justice in approving the scheme, the order approving
the scheme is hereby quashed and a direction issued to the
first respondent to forbear fromtaking over any of the
routes in which the petitioners are engaged in transport
busi ness. This judgnment will not preclude the State
CGovernment from naki ng-the necessary enquiry in regard to
the objections filed by the petitioners in accordance wth
I aw. The petitioners will have liberty to file additiona
objections if _any. As the petitioners have failed on
substantive points in the case, the parties are directed to
bear their own costs.

WANCHOO, J.-This petition under Article 32 of t he
Constitution chal l enges the schenme of road transport
introduced in the Krishna district of Andhra Pradesh. The
petitioners raise two main contentions, namely, (1) that the
provi sions of Chapter I'V-A of the Motor Vehicles Act, 1939,
violate their fundanental rights guaranteed under t he
Constitution, and (2) that the schene introduced is ultra
vires Chapter |V-A

| have had the advantage of reading the judgment prepared by
ny brother Subba Rao;, J. | agree with what he has said on
the first contention and therefore do not propose to repeat
the facts and the reasons given by him | _have, = however,
been wunable, wth utnost respect, to persuade myself to
agree fully with what has been said on the second
contention. |, therefore, proceed to deal with that only.
The second contention of the petitioners is that the schene
of road transport, which is sought to -be put into/ effect,
is wultra vires Chapter |IV-A of the Mdtor Vehicles 'Act, (IV

of 1939), (hereinafter called the Act), inasnuch as the
provi sions of that Chapter have not
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been strictly followed. Before | deal with the contentions
of the petitioners in this matter, | nmay indicate briefly
the steps required to be taken before a ~schene of  road
transport is finalised under Chapter |IV-A of the Act. The

first step is the preparation of the Schene under s. 68C,
whi ch | ays down that where any -State Transport | Undert aking
is of opinion that for the purpose of providing an
efficient, adequate, econonical and properly coordinated
road transport service, it is necessary in the public
interest that road transport services in general ‘or any
particul ar class of such service in relation to any area or
route or portion thereof should be run and operated by the
State Transport Undertaking, whether to the exclusion

conplete or partial, of other persons or otherw se, the
State Transport Undertaking may prepare a scheme for the
pur pose. After the schene is prepared, it has to be
published in the Oficial Gazette and also in such other
manner as the State Governnent may direct. The next step is
that any person affected by the schene published under s.
68C may, within thirty days fromthe date of publication

file objections thereto before the State GCovernnent; [s.
68D(1)]. The third step is that the State Government has to
consider the objections and after giving an opportunity to
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the obj ectors or their representatives and the
representatives of the State Transport Undertaking to be
heard in the nmatter, to approve or nodify the schene; (s.
68D (2)). Finally, the schenme as approved or nodified is
published in the Oficial Gazette as the approved schene;
(s. 68D(3)). Then cones the provisions for putting. this
approved schenme into effect. Section 68F provides that the
Regi onal Transport Authority shall thereupon issue pernits
to the State Transport Undertaking on its application in
pursuance of the approved schene. The Regional Transport
Authority is also given power to cancel or nodify any
existing permt or refuse to renew any existing permt for
this purpose. Section 68G provides for conpensation where
any existing pernmit is cancelled or its terns are nodifi ed.
The main attack of the petitioners is that sections
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68C and 68D were not conplied with. The particulars of the
attack may be summari sed as bel ow -

(1) There was no State Transport Undertaking in existence
whi ch coul d have published the schene (68C)

(2) Even.if a State Transport Undertaking was there, it did
not forman opinion as required by s. 68C and in particul ar
the GCeneral Manager, who acted for the State Transport
Undert aki ng, had no authority to do so;

(3)S. 68D(2) contenplates a hearing by the State Governnent
of the objections filed. There was no such hearing, as the
Hone Secretary in-charge of Transport Departnent, who heard
the objectors must be deened to be one of the parties who
have to be heard by the State CGovernment, and in any case,
the hearing by the Secretary was no hearing by the State
Gover nment .

(4) There was no real bearing at all and no genui ne
consideration of the objections by the State Governnment as
the issue bad al ready been prejudged, (vide speech ' of the
Chi ef Secretary on the 26th of December, 1957); and

(5) The schene could not be enforced by the Road Transport
Corporation, which replaced the Road Transport Departnent
soon after the schene had been approved by the  State
Gover nment .

It is necessary in order to appreci ate and decide the point
rai sed on behalf of the petitioners to nmention briefly the
facts relating to the preparation of the schene and
subsequent steps taken for its approval and enforcenent.
The schene was published on Novermber 14, 1957, under the
authority of Shri Guru Pershad, General Manager of the State
Transport Undertaki ng Andhra Pradesh Road Transport. Chap-
ter IV-A of the Act had come into force fromthe 15th of
February, 1957. Bef ore that Hyderabad State, as it _then
was, had passed Act XLV of 1956, anending the Motor Vehicles
Act locally and incorporating in it provisions sinlar to
the present Chapter IV-A  Under the Hyderabad “Act, the
State Transport Undertaking was defined as the Road
Transport
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Departnment of the State providing road transport services.
When the Hyderabad State cane to end and what was known as
the Tel engana area of that State was nerged in the State of
Andhra Pradesh, the Road Transport Departnent of Andhra
Pradesh took over the road transport services in the
Tel engana area which were being run by the fornmer Hyderabad
State. The present schenme was published, as al ready stated,
on the 14th of Novenber, 1957, by Shri Guru Pershad on
behal f of the Road Transport Departnent of Andhra Pradesh.
The objections to the schenme were received by the Secretary
to Covernment in charge of the Road Transport Departnent,
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and the objectors were heard by the Hone Secretary in charge
of the Transport Departnent on the 26th and 27th of
Decenber, 1957. The schenme was finally approved by the
Governor of Andhra Pradesh on the 7th of January, 1958, and

was to come into force fromthe 10th of January, 1958. The
approved schene was published in the Gazette on January 9,
1958. In the meantime, the Governnent of Andhra Pradesh

decided to establish a Road Transport Corporation under the
Road Transport Corporations Act, No. LXIV of 1950, for the
State of Andhra Pradesh. This decision was published on the
20th of Decemnber, 1957, and the Road Transport Corporation
was to come in existence fromthe 11th of January, 1958. It
was to take over the ‘business of the Road Transport
Departnment of the State. ' The nmenbers of the Road Transport
Cor porati on were appoi nted on the 9th of January, 1958, and
the Corporation was established with effect fromthe 11th of
January, 1958. It was this Corporation, which took over the
duty of .~ inmplenenting the approved schene, which was
publ i shed ‘'on the 9th of January, 1958, and was to cone into
effect fromthe 10th of January, 1958. The steps necessary
under sections 68F, 68G and 68H of the Act to put the schene
into force were taken by this Corporation

Re. (1). The argunent of the petitioners under this head is
put thus: There was a State Transport - Undertaking under
Hyder abad Act, which was operating in the present Tel engana
area of Andhra Pradesh. This
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was the Road Transport Department of the Hyderabad State,
whi ch becanme the statutory body under the Hyderabad Act.
When, however, the Hyderabad State cane to end and the
Tel engana area was nerged in-Andhra Pradesh on-the 1st of
Novermber, 1956, the State Transport ~Undertaking  of the
Hyderabad State continued to function as such ‘for the
Tel engana area of Andhra Pradesh. ~There was no extension of
the Hyderabad Act to the rest of Andhra Pradesh, and the
present scheme relates to Krishna District which is not in
the Telengana area; consequently, it was not open’ to the
State Transport Undertaking which was existing under the
Hyderabad Act to frame this schenme for an area which was not

in Tel engana. It was al so urged that no State Transport
Undertaking was fornmed as such after the conming into force
of Chapter IV-A of the Act in February, 1957, | amof the
opinion that there is no force in this argument. It is true

t hat tinder the Hyderabad Act, the State Transport
Undertaking was defined as " the Road Transport -~ Depart nent
of the State providing road transport service ". Wen
Hyderabad State came to end on the 1st of Novenber, 1956,
the Road Transport Departnent of Andhra Pradesh becane. the
State Transport Undertaking within the neaning of the
Hyderabad Act, though, as that Act was in force only in the
Tel engana area, road transport services could only“be run in
that area. Wen, however, Chapter |IV-A of the Act cane into
force fromthe 15th of February, 1957, and applied to the
whol e of the State of Andhra Pradesh, the Hyderabad Act nust
be deened to have been repeal ed by necessary inplication, as
Chapter [|V-A of the Act covered exactly the sane field as
was covered by the Hyderabad Act. On the 15th of February,
1957, there was only Road Transport Departnent of Andhra
Pradesh, which was in existence and which was providing
transport services in certain areas of the State. Now,
under s. 68A, a State transport undertaking is defined as
any undertaking providing road transport service, where such
undertaking is carried on by the Central Government or the
State CGovernnent..." The Road Transport Departnent
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of Andhra Pradesh was obviously an undertaking providing
road transport service though only in a part of the State,
and was carried on by the State Governnment of Andhra
Pradesh. Therefore, the Road Transport Department of Andhra
Pradesh becane the State Transport Undertaking under the
definition in Is. 68A. The fact that this undertaking which
cane in existence by virtue of the definition on the 15th of
February, 1957, was at that tine providing road transport
services only in a part of the State, would not nake it any
the less a State Transport Undertaking within the meani ng of
that term and there is nothing in Chapter.lV-A  which
precludes a State Transport Undertaking, which is for the
time being providing transport services in a part of the
State, fromextending its activities and framing a schene
for other parts of the State. | am therefore, of opinion
that a State Transport Undertaking was in existence in
Novenber, 1957, when the scheme was prepared and published,
and it was the Road Transport Departnent of Andhra Pradesh.
Re. (2). /'The contentions on this head are two-fold. 1In the
first place, it is urged that the General Manager, who acted
for the State Transport Undertaki ng had no authority to do
so on its behalf This is a question of fact and should have
been specifically raised in the petition. All t hat,
however, is said about the authority of Shri Guru Pershad is
to be found in paragraph 11 (e) of the petition in these
wor ds:

"M @Quru Pershad was the General Manager of the Road
Transport Departnent of the erstwhile Hyderabad State. He
was never appointed . as Manager of the State Transport
Undertaking of Andhra Pradesh, and therefore, he has no
| egal authority whatever to publish a schene "

Now, it is obvious that this objection was only confined to
one point, nanely, that Shri Guru Pershad had no authority
to act for the State Transport Undertaking of ‘Andhra
Pradesh, as he was -never appointed as manager of @ that
undert aki ng. It was not the case of the petitioners that
even if he had been appointed as Manager of the Andhra
Pradesh State Transport
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Undert aki ng, he woul d have no authority to frame and publish
a schene on behalf of that undertaking. It appears that

Shri @uru Pershad, who was the Manager of the road transport
services when they were run by the forner Hyderabad State,
continued to be such after the Telengana area of the
Hyderabad State was nerged in Andhra Pradesh. 't is
unt hi nkabl e that Shri Guru Pershad should  have issued a
notification in the Gazette on the 14th of Novenber, 1957,
styling hinself as " General WManager, State Transport
Undert aki ng, Andhra Pradesh Road Transport ", if he was not
in fact the GCeneral Manager of the Andhra Pradesh’ Road
Transport. It nmust, therefore, be held that Shri Guru
Pershad was the General Manager of the Andhra Pradesh Road
Transport, and, therefore, of t he State Transport
Undertaking. H's authority to publish the schene, if he was
the WManager of Andhra Pradesh State Transport Undert aking,
has not been attacked. The schene was published on the 14th
of November, 1957, by Shri Guru Pershad as such Manager
The petitioners cannot at this stage be allowed to chall enge
his authority to do so, when they did not specifically raise
this point in their petitions. Wen, therefore, he prepared
and published the schene, it nust be held that he did so on
behal f of the State Transport Undert aki ng.

The second part of this contention is that the notification
of the 14th Novenber, 1957, does not say that the State
Transport Undertaking was of opinion that it was necessary
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in the public interest that the road transport services
shoul d be run and operated by the State Transport
Undertaking. The actual words used in the notification are
t hese: -

"I'n exerci se of the powers conferred by s. 68C of the Motor
Vehicles Act, 1939, it is hereby proposed, for the purpose
of providing an efficient, adequate, econom cal and properly
coordinated road transport service in public interest, to
operate the following transport service as per t he
particulars given below wth effect from a date to be
notified by the Government."

No doubt, the words " that the State Transport Undertaking
is of opinion " are not expressly to be found in this
notification ; but at the sane tinme it is inpossible that a
proposal |ike this should be prepared and published on
behalf of the State Transport Undertaking wthout its
formng an opinion that it was necessary in the public
interest to do so. | amof opinion that the State Transport
Undert aki ng nmust have fornmed the opinion necessary under s.
68C before it published its proposal and invited objections
to the sane. There 175 no exact form of words provided for
this purpose, and it would be quite in order to draw the
inference fromthe words used in the notification that it
was published after the State Transport Undertaking had
formed the opinion necessary under s.  68C. In this
connexion, reference nay be nade to paragraph 2 of the
counter-affidavit ' filed on behalf of the -Andhra Pradesh
State Road Transport Corporation, where it is said that the
General Manager of ‘the Andhra Pradesh Road Transport which
was the State Transport Undertaking, was of opinion that the
transport services in the Krishna District of Andhra Pradesh
should be operated in the public interest by the Andhra
Pradesh Road Transport. It was, however, urged on behal f of
the petitioners that this only disclosedthe opinion of the
General Manager and not of the State Transport Undert aking;
but, as | have already said above, the authority  of the
General WManager to speak on behalf of the State Transport
Undert aki ng was never specifically challenged in the
petition. There is, therefore, no force in this contention

and it nust be rejected.

Re. (3). This contention relates to the hearing by the
State Government under s. 68-D(2). |In order to determne
this question, it is necessary to consider whether the State
Covernment, when it gives a hearing under s. 68-D(2), is
acting as a quasi-judicial tribunal or is nerely performng
administrative functions. |If the State Government acts as a
quasi-judicial tribunal certain considerations apply to the
nature of the hearing granted ; if, on the other hand, the
State Governnent acts administratively, certain other
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considerations apply in deternmning the propriety - of the

hearing in fact given in this case. The contention on
behal f of the petitioners is that the hearing contenpl ated
is as a quasi-judicial tribunal. The |earned Attorney
General, on the other hand, contends that the State

CGovernment nerely acts administratively when it gives a
hearing under this provision. Wat constitutes a quasi-
judicial act has been considered by this Court in Province
of Bombay v. Kusaldas S. Advani (1). The principle has been
summari sed by Das J. (as he then was) at p. 725, in these
wor ds:

The principles, as | apprehend them are:

(i)that if a statute enmpowers an authority, not being a
Court in the ordinary sense, to decide disputes arising out
of a claimnade by one party under the statute which claim
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i s opposed by another party and to determne the respective
rights of the contesting parties who are opposed to each
other, there is alis and prinma facie and in the absence of
anything in the statute to the contrary it is the duty of
the authority to act judicially and the decision of the
authority is a quasi-judicial act; and

(ii)that if a statutory authority has power to do any act
which will prejudicially affect the subject, then, although
there are not two parties apart fromthe authority and the
contest is between the authority proposing to do the act and
the subject opposing it, the final determnation of the
authority wll yet be a quasi-judicial act provided the
authority is required by the statute to act judicially.

In other words, while the presence of two parties besides
the deciding authority will prima facie and in the absence
of any other factor inpose upon the authority the duty to
act judicially, the absence of two such parties is not
decisive in taking the act of the authority out of the
cat egory of ~quasi-judicial ~act. if the authority is
nevert hel'ess required by the statute to act judicially."

Now, it may be nentioned that the statute is not likely to
provide in so many words that the authority

(1) [21950] S.C R 621
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giving the hearing is required to act judicially; that can
only be inferred fromthe express provisions of the statute.
In the present case, it is urged by M. Nanbiar appearing
for the petitioners that there were two parties before the
State CGovernnent, which was the deciding authority under s.
680(2), nanely, the objectorsand the representatives of the
State Transport Undertaking. Therefore, according to him
prima facie, there would be a duty to act” judicially and
there is no other factor which would take away the inference
to be deduced fromthe presence of two parties before the

State Governnment, which has to decide the natter. Whet her
there is any other factor will, 'however, depend upon the
circunstances of each case, and the nature of the natter
under hearing and the scope of the hearing. The l'earned

Attorney General contends that if one looks at the nature of
the mtter to be heard and considers the scope of the
hearing before the State Government in this case the only
conclusion possible is that the State Governnent acts
admnistratively when it gives a hearing under section
68(2).

VWhat then is the nature of the hearing before the State
CGover nirent ? Article 19(6)(ii) 1is of help in this
connecti on. It provides that nothing in sub-clause (g) of
article 19(1), which deals anong other things with the right
to carry on trade or business shall prevent the State from
making any lawrelating to the carrying on by the State or
by a corporation owned or controlled by the State, of any
trade, or business, whether to the exclusion, conplete or
partial, of citizens or otherw se. Chapter IV-A has been
inserted in the Act to carry out this purpose, so that the
State nmy operate transport services to the exclusion

conplete or partial, of citizens. The schene which has been
published provides that there will be a conplete exclusion
of citizens when the schene is enforced in the area to which
it relates. Now, the question is whether the exclusion of
citizens as a whole is also an issue to be decided by the
State Government when it hears objections. M. Nanbi ar
submits that the npbst inportant thing for the State
CGovernment to decide is whether there should be conplete
exclusion of citizens
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on the enforcenent of the schene. The |learned Attorney
General on the other hand contends that all that the State
CGovernment has to do is to see whether the scheme published
is in the interest of the public and also whether it wll
provide an efficient, adequate, econom cal and properly
coordi nated road transport service. The argument continues
that if the State Governnent cones to that conclusion, the
conplete exclusion which the scheme provides ipso facto
follows, and the State Government has not to decide the
matter of exclusion as a separate issue. |In other words,
the argument is that the State Government is not to decide
bet ween the conpeting clains of citizens providing transport
privately and the State Transport Undertaking providing
transport to the exclusion of <citizens, and there is,
therefore, no real lis in this case. It is also pointed out
that objection can-not only be filed by the bus operators of
that area who are to be excluded but al so by anybody who is
affected 'by the schene, including the nenbers of the
travel ling public. G ving, nmy best consideration to the
argunents- on —either sideon this aspect of the mtter, |
have cone to the conclusion that the scope of the hearing
before the State Governnent is of a limted character,
though the decision may affect citizens providing transport,
the question whether private citizens should or should not
be allowed to provide transport is really not a matter in
issue before the State Governnment.  What is in dispute
before the State Governnent is only whether the schene that
is proposed by the State Transport Undertaking is an
efficient, adequate,  econom-cal and properly coordinated
schenme for road transport service and whether it .is in the
interest of the public. |If the State Governnment cones to
the conclusion that it is so, a conplete exclusion proposed
automatically follows and the question of exclusion is not
to be determined as a separate issue as between the
objectors and the State Transport Undertaking. It is true
that the State Governnent has theright to nodify the schene
and in so doing it nay drop a part of the scheme; 'but’' here
again it is not nodifying the scheme because of any right of
a
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private citizen to carry on road transport —service in a
particul ar area but because it considers that the schene so
far as that particular area is concerned is not efficient,
adequate, economical or properly coordinated or in the
public interest. Unless it cones to that conclusion wth
respect to any part of the area. conprised in-the schene and
nodifies it, the consequence of conplete exclusion ipso
facto follows. Wuat | wish to enphasise is that the State
CGovernment is not determning whether there should be
St atenmonopoly or private enterprise when it is considering
obj ections under s. 68D(2); it is only deciding whether the
schene put forward before it is such as can be approved with
or without nodifications within the four corners of the law
| aid down under s. 68C. If it comes to that conclusion, the
conplete or partial exclusion follows. |[|f on the other hand
it nodifies any part of the schene, exclusion fails to that
extent. Considering, therefore, the nature and the scope of
the hearing wunder s. 68D(2) it seens to ne that there is
really no lis. Even though there may be two parties before

the State Government at the bearing, there is no
determ nation of the rights of the parties before it. The
determination is only of the efficiency etc. of the schene.
pr oposed and whether it is in the public i nterest.

Therefore, it cannot be said that the nature of the hearing
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in this case nakes the State Government a quasi-judicia
tribunal and the decision a quasijudicial act within the
neani ng of the principles laid down in Advani’'s Case(1l).

I may in this connexion refer to Franklin v. Mnister of
Town and Country Planning (2). The facts there were these:
Under the New Towns Act, 1946, the Mnister prepared a draft
order for a newtown and caused it to be published, and
notices were given to the persons affected. Thereafter
objections were received froma nunber of persons who were
the owners and occupiers of dwelling-houses and | ands in the
affected area. The Act provided that on receipt of the
obj ections, an inspector was to hold a public local inquiry
into the objections and nake a report to

(1) [1950] S.C.R 621.

(2) [1948] A.C 87.
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the Mnister. Thereupon, the Mnister nmade the order under
the Act.  These proceedings, as provided by the Act, were
taken ‘with respect to a place called Stevenage in 1946 and
the M nister passed the necessary order eventually. Sone of
the owners and occupiers of ~dwelling-houses and |ands
situate at Stevenage applied to the Court to have the order
guashed, on the ground, anbng others, that the requirenments
of the said Act had not been complied with and the interests
of the appellants had been substantially pr ej udi ced.
According to them /the New Towns Act, 1946, inpliedly
required that the objections of the appellants should be
fairly and properly considered by the Mnister and that the
M ni ster should give fair and proper effect to the result of
such consideration in deciding whether the said order should
be made and that such inplied requirenments were not conplied
with. It was held in that case that the Mnister of Town
and Country Pl anning had no judicial or -quasi-judicial duty
i mposed on himand the procedure foll owed was according to
the requirenents of the Act.

Now, substitute in the place of the New Towns Act, 1946,
Chapter [V-A of the Act; substitute in the place of the
draft order of the Mnister, the draft scheme of the /State
Transport Undertaking ; and substitute in place of the fina
order, the final approval of the State Governnent after

hearing the objections. It would seem therefore, that the
paral | el between the present case and Franklin' s case (1) is
conpl et e. There a draft order was published, followed by

objections and an inquiry and hearing and a final order

Here also a draft schene is published, followed by objec-
tions and hearing, and final approval. There the -interest
of persons occupying | ands and houses in the area proposed
to be affected by the order were involved. Here also. the
interests of the bus-operators at least, if not also of ' the
travelling public, are involved. 1In spite of that it was
held that the Mnister had no judicial or quasi-judicia
duty inposed on himby the Act, and the reason was that he
was merely considering whether the schene should go through

Once he cane to that conclusion after follow ng the

procedure
(1) [1948] A .C 87.
374

provided in the Act, the' effect on those occupying |ands
and dwelling houses would follow according to t he
provisions of the Act. Here also once the State Governnent
deci des that the schene shoul d be approved, the effect would
be conplete or partial exclusion of the bus operators of
that area, as envisaged in the schene. To ny mind

therefore, the present case is parallel to Franklin’s case
(1) and on a parity of reasoning | would hold that the
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function of the State Governnent was adm nistrative when it
considered the objections under s. 68D(2) and not quasi-
j udi ci al . The only difference that | see between the two
cases is that the New Towns Act provided specifically for
hearing of the objections by an Inspector and not by the

M nister while this is not so in the present case. | shal
consider the effect of this later; but this has in ny
opinion, little, if any, bearing on the question whether the

State Government was acting quasi-judicially when deciding
obj ections under s. 68D(2).

| may also in this connexion refer to Nagendra Nath Bora v.
Conmi ssioner of Hlls Division (2), where it was held by
this Court t hat the  question whether or not an
adm ni strative body or authority functions as purely
adnm nistrative or in a quasi-judicial capacity, nust be
deternmined in each case on an examination of the relevant
statute and rules franed thereunder. Simlar was the view
expressed by this Court in Express Newspapers Ltd. v. The
Uni on of I'ndia (3), when considering the functions perforned
by a wage Board, and it was observed that whether the wage
Board exercised judicial or quasi-judicial functions is to
be determined by the relevant provisions of the statute
incorporating it and it would be inpossible to |ay down any
uni versal rule which would help in the determ nation of this
qguestion. Applying, therefore, the principles laid down by
this Court in these cases and taking into account the
express provisions contained in Chapter |IV-A and the Rules
framed thereunder, the conclusion at which | arrive is that
the hearing under s. 68D(2) was not before a quasi-judicia

tribunal and the decision was not a quasi-judicial act and

(1) [1948] A C. 87. (2) A 1.R 1958 S.C. 398.
(3) A1.R 1958 S.C. 878.
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the State Government was acting purely adm nistratively.

Having reached this decision, let me see what actually
happened in this case. The matter pertains to the Road
Transport Departnment which was(in charge of the Chief
M nister. The Home Secretary works under the Chief Mnister
and was in charge of the Road Transport Departnent. The
Chief Mnister ordered, when the objections were put up
before him that the representati on should be heard by the
Hone Secretary, and thereupon, the Home Secretary heard the
objectors and a note of the hearing was placed before the
Chief Mnister for orders. The Chief Mnister then passed
the order approving the scheme. The main . attack on  this

kind of hearing is two-fold. It is urged in the first place
that rule 10 framed under Chapter |1V-A of the Act provides
that the objectors will be given an opportunity of being
heard in person or through authorised representatives. It

is said that in viewof this rule it was not open to the
Chief Mnister to direct the Hone Secretary to “bear the
objections when the decision was to be nade by the | Chief

M ni ster. It is pointed out that in Franklin's case (1)
there was a specific provision that an Inspector will  hold
an inquiry and hear the objections and nmake his report, —and
thereafter the Mnister will pass the final order on the
report of the Inspector. There is no such specific

provision in the Act or the Rules in this case, and,
therefore, the hearing by the Home Secretary in these
ci rcunstances cannot be said to be a hearing by the State
Governnment or the Chief Mnister who had to decide the
obj ecti ons. The Ilearned Attorney General relies in this
connexion on the Rules of Business franed wunder article
166(3) of the Constitution which provides for the making of
rules for the nore conveni ent transaction of the business of
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the Governnent of the State, a copy of which was shown to
us. It is said in paragraph 13(1) of the counter-affidavit
that these Rules do not provide for personal hearing; but it
is open to the Mnister to pass a standing order as he
thinks fit for the disposal of business in his Mnistry.
Consequently, in exercise of this power, the

(1) [1948] A C 187.
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Chief Mnister passed an order that the Honme Secretary
shoul d hear these representations in order to conply wth
the provision of Chapter 1V-A and Rule 10, even though there
is no provision in the Rules of Business for oral hearing by
the Mnister or the Secretary. It is urged by M. Nanbiar
that the order passed by the Chief Mnister in this case
that the hearing should be given by the Home Secretary was
not a standing order but an order in this particular case.
That seens to ne to be correct ; but the question is
whet her, when an administrative hearing of this nature is
being 'given -under a rule which provides that the State
CGovernment ~should give a hearing to objectors, it is
necessary that the M nister who decides nust al so hear. It
seens to ne that where the hearing is admnistrative, it is
not essential that the Mnister nust hear, so long as a
hearing is given by an officer of the Governnent. | may in
this connexion refer to article 154 of the Constitution
whi ch provides that the executive power of the State shal
be vested in the Governor and shall be exercised by him
either directly or through officers subordinate to him in
accordance with the  Constitution: This being an ad-
mnistrative hearing cones wi thin the executive power of the
State and there would be no infirmty if the Governor, who
in view of the provisions of the General C auses Act, is the
State Government, authorised through 'the Chief Mnister a
subordinate officer to give the hearing.  Reference in this
connection may also be nade to Local CGovernment Board v.
Arlidge (1), which dealt with the manner of hearing of an
appeal by the Local Governnment Board under the Housing, Town
Pl anning &c., Act, 1909. The follow ng observations of Lord
Hal dane at p. 132 are apposite in this context :-

“ In the case of a Court of Law tradition in-this country
has prescribed certain principles to which in the main the
procedure nust conform But what that procedure is to be in
detail nust depend on the nature of the tribunal. In nodern
times it has becone increasingly comon for Parlianent to
gi ve an appea

(1) [1915] A.C 120, 132.
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in matters which really pertain to admnistration, rather
than to the exercise of the judicial functions of an
ordi nary Court, to authorities whose functions are
admini strative and not in the ordinary sense judicial. Such
a body as the |local Governnment Board has the duty of
enforcing obligations on the individual which are inposed in

the interest of the community. |Its, character is that of an
or gani zati on with, executive functions. In this it
resenbles other great departnents of the State. When,

therefore, Parlianment entrusts it wth judicial duties,
Parliament nust be taken, in the absence of any declaration
to the contrary, to have intended it to foll ow the procedure
which is its own, and is necessary if it is to be capabl e of
doing its work efficiently.”

These observati ons show that when one is dealing with a body
like the State Government one has to take into account the
procedure wusually followed by the State Governnent in
matters that cone before it. |In these circunstances if the
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M nister ordered, in the absence of specific rules on the
point, that the hearing should be by the Secretary, he was,
in ny opinion, conplying with the essential requirenent,
nanely, that there should be an oral hearing by the State
CGovernment before the decision of the objections. The
bi furcation of the function of hearing fromthe function of
deciding cannot in the circunstances, when the hearing was
adnm nistrative, be said to be inproper or against rule 10,
and was necessary in order that the Governnent nmay function
efficiently. Therefore, | amof opinion that the hearing by
the Secretary was sufficient conpliance of rule 10, which
required a personal hearing before the decision of the
obj ecti ons.

The second ground of attack under this head is that in any
case the Hone Secretary who was also in charge of the Road
Transport Departnent was not the right person to hear the
obj ections on the ground that the schene was put forward by
his departnent. ~Here again the fact that the hearing was of

an admni'strative nature has to be borne in mnd. Beari ng
that in
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m nd and al so considering that it was the Chief Mnister who
finally decided the matter and approved the schene, it

cannot be said that the Hone Secretary in charge of the
Transport Departnent’ was an inproper person to give the

heari ng. After all, the scheme was put  forward as a
proposal . It was open to approval or nodification after
hearing the objections. The body which put forward the
scheme was the State Transport Undertaking which was a linb

of the CGovernnent. The CGovernment has in a case of this
kind to hear objections agai nst a schene prepared by one of
its own linbs. |In these circunstances, if the Head of the
Department, namely, the Secretary hears the oral objections
on a schene prepared by sone one in that departnment who
woul d necessarily be under him |ike the General Manager of
the Road Transport Departnent, it does not follow that the
Secretary is an inproper person to give the hearing because
he hears his subordi nate who put forward the schene also,
along with the objectors. Further, the Secretary .in this
case is not the deciding authority —which is the Chief
M nister’ He nade notes of the hearing and conveyed the
argunents to the Chief Mnister, and as the matter was
purely adm nistrative, the procedure cannot be said to be

improper. | am therefore, of opinion that-the -contentions
under this head must be rejected.
Re. (4). It is said that there was no real hearing at al

and no genui ne consideration of the objections as the issue
had al ready been pre-judged, and reliance in this connexion
is placed on the statenment of the Chief Secretary dated the
26t h of Decenber, 1957. It appears that the Chief Secretary
said that the Governnent had already taken a decision to
nationalise transport in Krishna District and sonme routes
had been chosen. Learned Attorney General contends  that
this only refers to the scheme which had already been
published on the 14th of Novenber, 1957. M. Nanbiar on the
ot her hand contends that it goes nuch further and shows that
the CGovernment had already nmade up their mind to nationalise
road transport in Krishna District and therefore the hearing
which the State Governnent gave to the objectors to the
schenme was
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a farce. Now, taking into account what | have said above
about the scope of the hearing under s. 68D(2), it would be
clear that there was no prejudging of the issue so far as
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the schene was concerned. It is true that the Chief
Secretary said that there would be nationalisation in
Krishna District, which nmeant of course conplete exclusion
of the private bus operators;’ but | have already said that
the scope of the hearing under s. 68D(2) is to consider
whet her the schene is efficient, etc., and is in public
interest. |If the answer is yes, conplete exclusion foll ows.
Therefore, when the Chief Secretary said that the Governnent
had decided to nationalise road transport in Kri shna
District, he was certainly not saying that the Governnent
was wedded to the scheme which was published and to which
objections had been invited. The speech nmerely enphasises
the aspect of conplete exclusion; but it nowhere says that
the scheme which was to bring about the exclusion into
effect had already been approved. | may again in this
connection refer to Franklin's case (ibid), where also an
argument was raised that the Mnister was biased so far as
any consideration of the draft order was concerned, as he
had said in an earlier speech that he would make the said
order. It was held that as the Mnister had no judicial or
quasi -j udi-ci al-duty inmposed on him consideration of bias in
the execution of this duty was irrelevant, the sole question
bei ng whet her or not he genuinely considered the report and

the objections. |In the present case al so, the sole question
was whether the objections to the schenme were genuinely
consi der ed. If after genuine consideration they wer e

approved, conplete exclusion would fol low. ~Sinply because
the Chief Secretary said that the Governnent had decided to
nati onalise road transport in Krishna District, it did not
follow that the Governnent was not prepared to consider
fairly the objections to the schene on the approval of which
nationalisation would followthrough conmplete exclusion

Consi dering, therefore, that the hearing before the State
CGovernment under s. 68D(2) was purely admnistrative, ' there
is no force in this objection.
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Re. (5). It is urged that the schene was proposed’ by the
Andhra Pradesh Road Transport  Departnment as the State
Transport Undertaking within the meaning of s. 68A and was
approved while that undertaking was still in existence. But
i mediately after -the schene was approved the Undertaking
cane to an end and the Road Transport Corporation cane -into
exi stence and that Corporation could not carry out the
schene which had been approved before it cane i'nto
exi st ence. The argunent seens to be that-the ~body ~which
prepared the schene and got it approved is the body which
can enforce it, and as the Road Transport Corporation
neither prepared it nor got it approved, it cannot enforce
it. I am of opinionthat there is no force in this
contention. The Road Transport Corporation cane into
exi stence o0il the 11th of January, 1958. On the sane date
the State Governnent passed an order under s. 34 of the Road
Transport Corporation Act No. LIV of 1950 by which it
directed that the Corporation shall take the nanagement - of
the Road Transport Departnent of the Governnment of Andhra,
Pradesh and all assets and liabilities of the Departnent
shall pass to the Corporation. The staff of the Road
Transport Departnent were given option to serve under the
Corporation and direction was given that those who opt to
serve the Corporation shall be enployed by the Corporation
subject to the regulations nade under the Act and the
assurance given by the Governnent to the enpl oyees.

It was urged in the first place that such an order coul d not
be passed under s. 34 of the Road Transport Corporation Act.
Section 34, however, gives very wide powers to the State
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Government to give directions to the Corporation, including
directions relating to the recruitnment, condition of service
and training of its enployees, wages to be paid to the
enpl oyee, reserve to be maintained by it and disposal of its
profits or stocks. In the circunmstances, it was open to the
State Government, under the wi de powers Conferred by s. 34
of the Road Transport Corporation Act, to ask the
Cor porati on which was being created to take over the assets,
liabilities and the enpl oyees of the Road Transport
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Department which was being wound up. Now, the effect of
this order was to make the Road Transport Corporation a
successor of the Road Transport Department. It is true that
there is nothing in Chapter IV-A of the Act which provides
for succession of one kind of undertaking as defined in s.
68A(b) by another kind of -undertaking as defined therein

but when in fact it ~happens that the Road Transport
Corporation is ordered under s. 34 of the Road Transport
Corporation Act to take over everything fromthe Road Trans-
port Departnent,” there is no reason why it should not be
considered to be the successor of the Road Transport
Department which was at that tinme the State Transport
Undert aki ng. If the Road Transport Corporationis thus a
successor of the State Transport Undertaking fromthe 11th
of January, 1958, | do not see why it cannot enforce the
schenme which had al ready been approved at the instance of
its predecessor. | can see no sensein requiring the Road
Transport Corporation to go through all these steps which
had been gone through by its predecessor, except that it

woul d del ay the coming into force of the schene ;  probably,
the argunment has been raised nerely for the sake of del ay.
But | am of opinion that the Road Transport Corporation in

this case being the successor of the State Transport
Undert aki ng which got the Schene prepared and approved is
en-titled to enforce it under s. 68-F of Chapter IV-Ain the
absence of any provision to the contrary in the Chapter.
This contention also fails.

In view of what | have said above on the second contention

the petition fails and | would dismss it with costs.

SINHA, J.-1 have had the advantage of perusing the judgments
prepared by our brothers, Subba Rao and Wanchoo, JJ. Af ter
giving my best consideration to the opinions expressed in
the two judgnents, | have cone to the conclusion that I am
not in a position to agree with all the conclusions arrived
at by our brother Subba Rao.

Two nmain controversies were raised on behalf of t he
petitioners, nanely, (1) that the provisions of Chapter
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| VA of the Motor Vehicles Act, 1939 (which will be referred
to in the course of this judgnment as the Act), violate the
fundanental rights guaranteed to citizens of India under the
Constitution, and (2) that the schene franed under the Act,
was ultra vires the Act. | agree with ny brother Subba Rao
that the said Chapter |IVA of the Act does not infringe —any
fundanental rights of the petitioners, and that those
provisions are constitutionally valid. | also agree wth
him in holding that the Road Transport Departnent of the
Andhra Pradesh CGovernnent, is a State Transport Undert aking
under the Central Act; that the Notification publishing the
schenme had been validly done, and that the conditions
precedent to the initiation of the schene, had been
fulfilled. But | do not agree with himin his conclusion
that the State Governnent, in approving the published
schene, was discharging any judicial or quasi-judicia

function. On the other hand, | agree wth nmy Dbrother
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Wanchoo in his conclusion that in so doing, the State
CGovernment was only performing its nornmal administrative
function.

As ny learned brothers aforesaid have stated the relevant
facts in detail, it is not necessary for me to repeat them
but as | differ fromny | earned brother Subba Rao, with whom
sone of my coll eagues on the Constitution Bench have agreed,
and for whose opinions, | have the greatest respect, |
should state nmny reasons for differing from them and for
agreeing wth our brother Wanchoo. It may be taken as the
settled view of this Court that the question whether a
certain decision envisaged in a statute, is judicial or
quasijudicial or only admnistrative in character, nust de-
pend wupon the terns of the statute law itself, apart from
any pre-conceived notions about the functions of a court or
other tribunals vested with the duty and jurisdiction to
decide controversies as a judicial body, vide Province of
Bonbay - v. Kusaldas S. Advani (1), Nagendra Nath Bora v.
Conmi ssioner of Hills Division(2) and Express Newspapers
Limted 'wv. Union of India (3). Now, |let us see what has
been envisaged by the im

(1) [1950] S.C.R 621. (2) A1.R 1958 S.C. 398.
(3) AIl.R 1958 S.C. 578.
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pugned provisions of Chapter |IVA of the Act. The first step
in the process s the preparation of ~a 'schene of road
transport service by a State Transport Undertaking "for the
pur pose of providing an efficient, adequate, economnical and
properly coordi nated road transport service." Such a schene
may be to the exclusion, conplete or partial, of other
persons or otherw se. The second step would be to publish
such a scheme in the Oficial Gazette and al so in such other
manner as the State Government - nmay direct, gi ving
particulars of the nature of the service proposed to be
rendered, area or route proposed to be covered and other
prescribed particulars-(s. 68-C. The third step in that
process is the filing of objections to the schene’ by any
per son affected by the schenme so publ i shed. Those
objections have to be filed before the State  Governnent
within thirty days fromthe date of the publication of the
schene-(s. 68-D (1)). The fourth stepis to be taken by the
State CGovernnent, of considering the objections after giving
an opportunity to the objectors or their representatives and
the representatives of the State Transport Undertaking, to
be heard-(s. 68-D(2) ). And the last step. is ~that ~after
hearing all concerned, the State Governnent may approve or
nodi fy the schene. It is noteworthy that this section does
not contenpl ate an outright rejection of the schene but only
a nodification, if it is necessary. The schenme as approved
or nodified, has then to be published in the Oficia

Gazette, and thereupon, the schene becones final. Such a
schene is «called the "approved schene ", and the area or
route to which it relate,,;, is called the "notified ‘area"

or "notified route"-1s. 68-D(3) ). The approved schene may
at any tine be cancelled, or nodified by the State Transport
Undert aki ng, according to the procedure already indicated,
as contained in S. 68-Cand s. 68-D, if it is proposed to
nodify it-(s. 68-E). The provisions of Chapter |V, relating
to the grant of stage carriage permts, etc., have been
abrogated so as to make it obligatory on the Regional Trans-
port Authority to issue permts applied for by a State
Transport Undertaking, in pursuance of the approved schene.
Not only that, with a view to giving effect
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to the approved scheme in respect of a notified area or
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notified route, the Regional Transport Authority has been
authorized to refuse renewal of any permt, to cancel any
existing permt, or to nodify the termse of any existing
permt-(s. 68-F). The provisions of s. 64, relating to
appeal s by aggrieved persons against orders of refusal to
grant a permt, or of revocation or suspension of a permt,
or of refusal to renew a permt, etc., have been abrogated
in so far as those orders have been passed under s. 68-F

A review of the provisions aforesaid, contained in ss. 68-C
to 68-F in Chapter |V-A |eads to the followng
concl usi ons: -

(1)A State Transport Undertaking has been authorized to
determ ne whether or not it is in the public interest that
road transport services in general, or any particular class
of service, should be run and operated by the State
Undertaking, in relation to any area or route or a portion
thereof, keeping in view the purpose of providing an
efficient, adequate, ~econom cal and properly coordinated
road transport service. It is for the State Transport
Undertaking to prepare a scheme in furtherance of its
determ nation —in favour of such a service, and to publish
the same in the Oficial Gazette and el sewhere, with a view
to inform ng the public, including those who nay be affected
by such a schene.

(2) njections to such a scheme may be taken by parties
i nterested, but such objections are not clains.

(3) The State Governnent is authorized to decide the
guesti on whether the proposed scheme shoul d be approved or
nodi fied, after hearing the parties or their representatives
in support of their objections to the schene. As the
objections have to be directed to the nmerits of the schene
proposed by the State Transport

Undertaking, there is no question of any lis between
conflicting clainmns.

(4) No particular person or ~body of persons in t he
CGovernnental hierarchy of officers, has been designated as
the Authority to hear the objections and to pronounce upon
them unlike the provisions in Chapter |V. Nei't her the
provisions in Chapter |IV-A nor the rules nmade in pursuance
of s. 68-1, contenplate
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adduci ng evidence or calling witnesses in support of or in
opposition to the proposed schene.

(5) The right of appeal as contenplated by s. 64 in Chapter
IV, has been expressly abrogated by s. 68-F(3). Nor is
there any provision in Chapter |V-A requiring reasons to be
given in witing for an order. passed by a Regiona

Transport Authority under s. 68-F(1) and (2), as contrasted
with s. 57(7) in Chapter |1V, which requires the Authority to
give its reasons in witing for refusing an application for
a permt of any kind, because such an order is_ - open to
appeal , revision or review.

The question now arises whether, in view of the provisions
of Chapter IV-A, sunmarized above, and the conclusions  as
i ndi cated above, the determination by the State Governnent
is judicial or quasi-judicial in character, as contended for
the petitioners, or only of an administrative character, as

contended on behalf of the respondents. In order that a
determ nation may be characterized as judicial or quasi-
judicial, it is essential that it should be objective, based

on evidence pro and con (not necessarily given in accordance
with the strict rules of evidence) by a determ nate
authority who should not have the right to del egate such a
function of a judicial character. Section 68-D(2) authori-
zes the State Government to decide whether or not the
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proposed schene shoul d be approved or nodified.” The "State
CGovernment" mmy nean the Governor hinself or any of his
Mnisters or Deputy Mnisters or any officers in the
Secretariat, according to the rules of business promulgated
under Art. 166 of the Constitution. Section 68-D(2) could
not have nmeant that the CGovernor hinmself or any of his
M ni sters should personally hear the objections-that would
be throwi ng too great a burden on them The objections nay
be heard by any one who has been del egated that power. | f
that 1is correct, the function to be performed under s. 68-
X2), does not satisfy the test of a judicial hearing.
Under that section, the objections nmay be heard by A and
the decision arrived at by '"B'. If that is
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a regul ar procedure under that section, that is not an index
of a judicial process.

Anot her very _inportant consideration pointing to the
conclusion that the determ nation under s. 68-D(2) is not of
a judicial character (using it in the conprehensive sense,
i ncl udi ng- ' quasi -judicial’, which expression has not been
approved by high judicial authorities), is that no objective
tests have been laid down in Chapter IV-Awith reference to
which, the determnation has to be " arrived at. The
expressions "efficient”", "adequate", "econom cal", "properly
coordi nated" and "public interest”, are matters of opinion
and policy as s. 68-Citself indicates, and do not lay down
any objective tests. |If | amright in that conclusion

there cannot be any question of evidence forthcoming in
proof of something which is subjective to the authority
determ ning that matter.

A very fundanmental consideration in this connection, is
whet her ss. 68-C and 68-D contenpl ate any |is. In.  other
words, what s the proper scope and anbit of the | inquiry
envi saged by those sections ? The schene prepared and
published in accordance with s. 68-C, by a State Transport
Undertaking, is placed beforethe public only after the
Undert aki ng has reached the conclusion that it is ‘necessary
in the public interest. After the schene has been prepared
and published as aforesaid, the objections to-be filed under
s. 68-D have reference to the basic question whether or not

the schene as published, was in public interest. Such
obj ections are open to any person or organization, e.g., an
Aut onobi | e Association, and are not limted only to persons
who are providing road transport services.- In_nmy opinion

it is a mstake to suppose that the objections contenpl ated
by s. 68-D(1), could be on grounds personal to the objectors
who are engaged in the business of providing road transport
servi ces. It is not open to any particular . individua

carrying on the business of providing road transport
services, to claimthat his route should be excluded from
the operation of the published schenme. | amled to that
conclusion by the effective words of s. 68-D(1), nanely,

"file objections thereto", that is, to the scheme published
under s. 68-C.
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The objections have to be linmted to the nerits of the
schene as propounded by the State Transport Undertaking. It
will, therefore, be opening the gates too wide to hold that

the objections have reference to particular routes or
portions of routes covered by private transport services.
The underlying purpose of inviting objections, is not to
invite “clainms" by individual businessnmen engaged in
providing road transport services, but to bring out usefu

i nformati on bearing on the feasibility and soundness of the
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schene, as propounded by the Undertaking. Once, the
CGovernment has deci ded upon a policy of nationalization of
road transport facilities, the question of safeguarding the
i nterest of individual businessnen in that line, is no nore
relevant. What is relevant. for the purpose of the inquiry
by the Governnent, on receipt of objections, is whether the

published schene is in the interest of the public. In nmny
opinion, therefore, it is erroneous to suppose that the
object of s. 68-D(1) is to afford any renedy to a private
individual in his personal interest. Particulars of the

schene required to be published under s. 68C, are neant for
the information of the public, so that persons feeling

interested in a public venture |ike that, nmay of fer
intelligent and constructive criticismwith reference to the
nerits of the schenme. It is equally erroneous to suppose

t hat there are two parties-one, represented by t he
Undert aki ng, and the other, represented by persons who are
engaged in the business of  providing road transport
services-and that the Government is the third party, which
is the arbitrator between the two contesting parties. That,

in my opinion, is not a correct reading of the provisions of
Chapter |V-A of the Act. The whole ai mand object of that
Chapter is to replace individual businessnen engaged in that
trade, by nationalised road transport services which are
neant to be run in/'theinterest of the community as a whol e,

and thus to serve the best public interest. - The Governnent
is as nuch interested in the schene as the ~Road Transport
Undert aki ng which '‘is a creature and a linb of t he
CGover nrrent , br ought into existence with a view to
impl enenting the policy of “the Governnent to provi de
national i sed
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road transport services. That being the whol e schene of the
policy of nationalisation, it is not correct to represent
the State Transport Undertaking as entering into competition
with other individuals or incorporated bodi es whose business
it is to provide the sane kind (of transport facilities.
That is nade clear by the provisions of s. 68-F, which, as
i ndi cat ed above, nmmke it obligatory on the Regi ona

Transport Authority to issue pernmits as applied for by the
State Transport Undertaking. It follows fromthe  foregoing
observations that there is no question of the Governnent
functioning as an adjudicating authority as between the
rival clains of the Undertaking and private persons engaged
in the same kind of activity, or that the Secretary to
Governnment in the Departnent of Road Transport, ~when he
personal Iy heard the objections, was functioning as a judge,
or that he was disqualified, by any bias, fromhearing those
obj ecti ons. If we carry this line of reasoning to its
| ogi cal conclusion, then even the Mnister in-charge of the
Departnment, nay be said to be equally interested, and
therefore, equally biased, and thus, disqualified from
heari ng t hose obj ecti ons and comi ng to hi s own

determ nation, as contenplated in s. 68-D(2). In ny
opi nion, the concept that a person should not be a judge in
his own cause, is wholly foreign to the schene and

provi sions of Chapter |IV-A of the Act.

The schenme as prepared and published, may have proposed, as
it did in the instant case, conpletely to exclude other
persons from providing road transport service in the
notified area by the notified routes. But the State
CGovernment is not concerned with determ ning whether any or
some or all of the objectors could be permitted to provide
or continue to provide their own road transport service.
The State Governnment under s. 68-D(2) has only to decide
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whet her or not the proposed schene should be approved or
nodified in any way. The decision to be arrived at by the
State Governnment, is confined to the schene, and is not
concerned with rival clains by persons providing road
transport service in the same area or by the same routes.
That, in my opinion, is the reason why under that section
the State Governnent has not been authorized altogether to.
389

cancel the schene, but only to approve or nodify it. The
State Governnment has to exanmine the soundness of the
decl arati on nade by the Road Transport Undertaking that the

proposed scheme is in_ public interest. The stage of
cancel |l ation cones, if at all, later under s. 68- E, when
experi ence gai ned in working the approved schene, nay

| ead the State Transport Undertaking to the conclusion that
it should be cancelled or nodified.But at the initial stage,
that is to say, under's. 68-D, the proposed scheme is
already there only to be approved or nodified in the 1ight
of the objections raised, if any.. It has been held and it
nay be " taken as well-settled that when there is a
conpetition between a nunber of applicants for a particular
route for supplying road transport service, the Regiona
Transport Authority or any other Authority deciding between
those conflicting clainms, has to determne the matter in a
quasi judicial way, because they are determ ning questions
affecting the rights of individuals. But in the proceeding
before the State Governnent, no such-rival -clainms have to
be decided upon. ‘What has to be deternined i's whether the

proposed scheme wll serve public interest. Thus, in
proceedi ngs under Chapter |V of ‘the Act, individual clains
have to be deci ded upon, whereas under Chapter 1VA it is

the collective interest of the community as a whole, which
is the subjectmatter of determ nation by t he State
CGover nrrent . In other words, the proposed scheme is the
outcome of the decision by a linmb of the State Governnent
(State Transport Undertaking), which has conme to the con-
clusion that it is in the public/interest that road trans-
port service should be run and operated by the State. The
calling of objections by persons affected by the scheme, is
not with a viewto deciding between the rival clainms of the
State Undertaking and individuals providing road - transport
services in the areas or routes proposed to be covered. ~ The
State Transport Undertaking has not made any claimat this
st age. Such a claimarises after the determ nation by the
State Governnment Under s. 68D(2). That stage is reached
when the State Transport Undertaking applies for pernits
under s. 68F. Such a claimfor a permt, once
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made by the Undertaking, is no nore arival claim to be
treated along with the clains of other individuals providing
such road transport services, but an absolute claim which
under that section shall be granted by the Regi ona
Transport Authority which is authorized even to cancel an
existing permt or nodify the ternms of an existing permt,
or to refuse renewal of permits, with a view to inplenenting
the approved schene. |In ny opinion, therefore, it is not
correct to view the proceedi ngs under Chapter |VA before the
State Governnment as a |lis between any rival clainms, unlike

proceedi ngs under Chapter |1V of the Act. In view of these
considerations, | would hold that there is no lis between
rival clains, no determnate tribunal to determine any |lis,

and no procedure prescribed in Chapter |VA approxinmating or
even sinulating judicial procedure. That being so, there is
no question of any bias, because there can be none in a
determ nation which is cone to by officers of the Governnent
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in the discharge of their adm nistrative duties.

As already indicated, the question now under consideration,
does not admit of a general answer. The answer nust depend
upon the rel evant statutory provisions, and one case deci ded
on its own basic statutory provisions, cannot be a
controlling aut hority for another; but, by way of
illustration, reported cases dealing with simlar questions,
have been referred to. M/ |earned brother Wanchoo, J., has
referred in detail to Franklin s case, hence, | need not add
any observations with reference to that case. But another
case, nanely, Robinson v. Mnister of Town and Country
Pl anning (1), perhaps, not referred to at the bar, seens to
nme to be instructive in so far as it has discussed this very
guestion with reference to the provisions of s. 1(1) of the
Town and Country Planning Act, 1944, which is in these
terms: - -

" Wiere the Mnister of Town and Country Planning (in this
Act referred toas "the Mnister’) is satisfied that it is
requisite, for the purpose of dealing satisfactorily wth
extensive war damage in the area of a local planning
authority, that a part or parts of their

() [1947] 1 Al E.R 851, 853, 854.
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area, consisting of |and shown to his satisfaction to have
sustained war damage or of such |land together wth other
land contiguous or /adjacent thereto, should be laid out
afresh and redevel oped as a whole, an-order declaring all or
any of the land in such a part of their area to be I|and
subj ect to conpul sory purchase for dealing with war danage
may be made by the Mnister if an application in that behalf
is mde to himby the authority before the expiration of
five years from such date as the Mnister ~may by order
appoi nt as being the date when the naking of such
applications has become practicable. A part of the area of
a local planning authority asto which the Mnister is
satisfied as aforesaid is inthisAct referred to as an
"area of extensive war damage’."

Lord Greene, M R, who delivered the |eading judgnent of
the Court of Appeal, reversing that of Henn Collins, J. thus
sunmmari zed the procedure | aid down in the Act -

" The procedural provisions in connection with the obtaining
of an order under the sub-section may, so far as relevant,
be sunmarised as follows: (a) Under sub-s. (4) at least two
nonths before the application is nmade the authority nust
publish a notice in a |local newspaper; (b) wunder sub-s. (5)
the application nust ’'designate’ the land to which the
application relates by reference to a map with or without
descriptive matter ; (c) under sub-s. (6) the a | application
nust be acconpanied by a statenment illustrated by a map, for
i ndicating the manner in which it is intended that the |and
in the area of extensive war damage should be laid  out as
respects its internal arrangenent and in relation to the
exi sting or intended |ay-out of the surrounding locality,
and the manner in which it is intended that such | and shoul d
be used whether for purposes requiring the carrying out - of
devel opnent or otherwise'; (d) under sub-s. (7) if the
Mnister is satisfied that these particulars are adequate
for enabling the expedi ency of the making of an order’ to be
properly considered, he notifies the authority who rmust then

advertise for objections; (e) under sched. | unless the
M ni ster, apart from an objection (which nust be acconpani ed
by a
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witten statement of its grounds) decides to refuse the
application or to make an agreed nodification to neet the
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obj ection, he nust ’'consider the grounds of the objection as
set out in the statenent’ and may call for a further
statenment. Under para. 4 of the schedule the Mnister, 'if
satisfied that he is sufficiently informed, 'for the purpose
of his deciding as aforesaid (sc. whether or not to nmake the
order applied for), as to the matters to which the objection
relates’ he nmmy decide to nake the order without further
i nvesti gation. Subject, to this, the Mnister (para. 5)
nmust give the objector an opportunity of appearing before a
person nominated by the Mnister and, if the objector avails
hinself of this, a simlar opportunity to the authority.
Under para. 6, if it appears to the Mnister that the
matters to whi ch the objection rel ates cal l for
investigation by a public.inquiry, he nust cause such an
inquiry to be held, in which case, the requirenments of para.
5 as to a private hearing need not be conplied wth; (f)
under s. 1(8), subject to the provisions of sched. 1, the
M nister may nmeke the order with or wthout nodification

except | that ~he cannot extend the area unless all persons
i nterested consent."

In the case of Phoenix Assurance Co., Ltd. v. Mnister of
Town and Country Planning (1), Henn Collins, J. considered
the nature of the order to be passed under s. | (1) of the
Town and Country Planning Act, 1944,  and came to the
conclusion that the Mnister’'s function was of a quasi-
judicial character. '/ He followed that decision in the case
which came up before the Court of Appeal in Robinson v.
M nister of Town and, Country Planning (2). ‘The Court of
Appeal reversed the decision of the | earned Judge, and did

not approve of his decision in Phoenix Assurance Co., Ltd.
v. Mnister of Town and Country Planning (1). In the course
of his judgment, Lord G eene, M R, observed as follows at
page 859: -

“ It is the case of an original order to be mnade by the
M ni ster as an executive authority who is at liberty to base
hi s opi nion on whatever material he thinks fit,

(1) [1947] 1 Al E R 454,

(2) [1947] 1 Al E. R 851, 853, 854.
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whet her obtained in the ordinary course of ~his executive
functions or derived fromwhat is brought out at ~a public
inquiry if there is one. To say that, in conmng to-  his
decision, he is in any sense acting in a quasi-judicial
capacity is to msunderstand the nature of the process
altogether. | amnot concerned to dispute that the inquiry
itself nmust be conducted on what may be described as quasi-
judicial principles, but this is quite a different thing
from saying that any such principles are applicable to the

doi ng of the executive act itself, i.e. , the making of the
order. The inquiry is only a step in the process /which
leads to that result, and thereis, in ny opinion, no

justification for saying that the executive decision to make
the order can be controlled by the courts by reference to
the evidence or lack of evidence at the inquiry which is
here relied on. Such a theory treats the executive act as
though it were a judicial decision (or, if the phrase is
preferred, a quasi-judicial decision) which it npost enphati-
cally is not."

I have devoted considerable space to the decision of the
Court of Appeal, (supra), to show the close resenblance
between the procedure envisaged in the Act of the British
Parlianment, and the law as laid down in Chapter |IV-A of the
Act. In the reported case also, there had to be an inquiry
if objections were raised to the notified schene of town
pl anni ng, and the M nister concerned had to consider all the
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evidence |led on behalf of the objectors. In that case,
unli ke the instant case, there was a provision for receiving
evi dence pro and con, but even then, the Court of Appeal did
not hold that the function of the Mnister was of a judicia

or quasi-judicial character, chiefly on the ground that no
objective tests were possible in comng to his conclusions
before passing the order under the relevant section of the
Act of Parlianent.

For the reasons given above, | have conme to the conclusion

in agreement with ny brother Wnchoo, J., that t he
Covernment or the M nister concerned, when passing an order
under s. 68-D(2), had not to discharge a quasi-judicia

function, but was acting only inits or
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his administrative -capacity.. It follows from this con-
clusion that all considerations flowing fromthe basic idea
of the proceedings before the State Governnent being of a

qguasi -judi'ci al© character, are wholly out of the way. It
must, therefore,~ be held that the order of the State
Government, _inpugned in this case, is not open to any
interference by the courts. | would, therefore, disniss the
petition with costs.

ORDER

In view of the opinion of the majority the order approving
the schenme is hereby quashed and a direction issued to the
first respondent to forbear fromtaking over any of the
routes in which the petitioners are engaged in transport
busi ness. This will not preclude the State Government from
maki ng the necessary enquiry in regard to the objections
filed by the petitioners in accordance wth [aw The
petitioners will have liberty to file additional objections,
if any. The parties to bear their own costs.




