http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 6

CASE NO.:
Appeal (civil) 1260 of 2006

PETI TI ONER
Vi nod Kumar Mat hurseva Mal via & Anr

RESPONDENT:
Maganl al Mangal das Ganeti & O's

DATE OF JUDGVENT: 24/02/2006

BENCH
S.B. Sinha & P.K Bal asubranmanyan

JUDGVENT:
JUDGMENT
[Arising out of S.L.P. (Civil) No.24198 of 2005]

S.B. SINHA, J:

Leave granted.

Thi s appeal is directed against the judgnents and orders dated
06. 10. 2005 and 10. 10.2005 passed by a | earned Single Judge of the High
Court of Cujarat at Ahnedabad in First Appeal No. 988 of 2005 whereby
and whereunder the appeal preferred by the Appellants herein froma
j udgrment and decree dated 07.04.2005 passed by the Extra Assistant Judge,
was di smi ssed

The basic fact of the natter is not in dispute.

The Church of Brethren General Board (India) (CBGB) is a trust

regi stered under the Bonbay Public Trust Act, 1950. It has a schene of
trust for administration, nmanagenent including indicating node of
successi on for appointnent of trustees. |In 1971 the Church of Brethren
General Board (India) came into existence, which was registered.in 1971. A
public trust known as ' Church of North India (CNI) was also registered
before the Charity Comm ssioner in the year 1980-81. Yet another trust
known as 'First District Church of Brethren’ was registered under the
Societies Registration Act, 1860 as a public trust as also in terns of the
Bonbay Public Trust Act. Interpretation and application of Cause 9 of the
schene of CBGB was the subject nmatter of dispute between the parties,

whi ch reads as under

"9, Appoi nt rent of New trustees when
vacanci es arise :

Trustee shall be appointed by the Church of the
Brethren General Board, Elgin, Illinois, USA by granting
Power of Attorney to select individuals either American
or Indian. Were there is a vacancy, nom nations to fill
the post may be nade to the Church of the Brethren
General Board by First District Church of the Brethren or
Second District Church of the Brethren or Second
District Church of the Brethren (India) or their
successors, whenever any Trustee, either original or
substituted under the Schenme shall during his tenure of
Trusteeship dies or is absent for nore than six nonths
fromlIndia without | eave of absence fromthe Charity
Conmi ssi oner or Assistant Charity Conmi ssioner of the
region, or is convicted of a crimnal offence involving
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noral turpitude or desires to be discharged from or

refuses or becones unfit or incapable to act in the Trust
or to execute the powers in his reposed, the surviving or
continuing Trustees for the tine being shall intimate to
the Church of the Brethren General Board to fill in the
sai d vacancy within three nonths fromthe date of the
receipt of the intimation; and if they fail to do so within
three nonths, the surviving or continuing trustees may
appoi nt any person or persons to be trustees in the place
or places of trustees so dying or convicted, as aforesaid,
or desiring to be discharged or refusing or becom ng unfit
or incapable to act as aforesaid. |[If any such vacancy
shal | occur and no appointnent in witing of a new

trustee or trustees shall be nade by passing an unani nous
resolution in that behalf by all the surviving or continuing
trustees within six nmonths fromthe happeni ng of such
event, it shall belawful for the Charity Commi ssioner at
any time after the expiration of such time by witing to
appoi nt a new Trustee or Trustees of this Trust as he nmay
think fit. and proper and as circunstances nay require."

In between 1985 to 1991 five change notices were filed before the
Assi stant Conmm ssioner but no action was taken thereupon

A change notice was filed in terns of Section 22 of the Bonbay
Public Trust Act before the Assistant Conm ssi oner by the Respondent No.1
herein. He, despite the fact that in terns of the schene, the trust was to
consi st of not less than 5 and not nore than 7 trustees, was the sole
surviving trustee. By reason of the said change notice a proposal was made
to delete the nanes of (i) Bishop of Gujarat Rev. Christachari; and (ii) M.
Vi thal das N. Bhagat, as adnmittedly they were no nore. The Respondent
No. 1l al so proposed four other names for their appointnment as trustees. The
Assi stant Charity Conm ssioner did not make any enquiry in relation
thereto. The said change notice was approved. The legality and/or validity
of the said order dated 03.08.1999 approving the said change notice was
guesti oned before the Appellate Authority, nanely, the Joint Charity
Conmi ssi oner, Baroda, in Appeal No.7 of 1999. The matter was renmanded
to the Assistant Charity Conmi ssioner for holding an enquiry and for
granting an opportunity of hearing to the interested parties. The said order
of the Joint Charity Comm ssioner was questioned before the District Judge
purported to be in ternms of Section 72 of the Bonbay Public Trust Act and
the order of the Joint Charity Conm ssioner was set aside by the District
Judge by an order dated 07.04.2005.

The claimof the Church of North India isthat the First District
Church of Brethren has lost its entity and has been amal gamated therew th
and, thus, it has only the authority to recomrend nanmes of the trustees to the
parent body of USA. The Church of North India with whomthe other trusts
were said to have been nmerged also filed a change notice purported to be on
the strength of the authority given by the parent body at USA  wherein five
nanes : (i) Rt. Rev. Paul Chauhan, (ii) Francis G Gameti, (iii) NR
Raj awadi , (iv) Jesing S. Bhagat, and (v) Rt. Rev. Malvia, were proposed to
be included as trustees. The said change notice was di sputed by the then
trustees of the CBGB Trust before the Joint Charity Comm ssioner, Baroda,
and by order dated 20.09.1997 the matter was renmitted to the Assistant
Charity Conmmissioner with a direction to franme i ssues as to whether the
First District Church of Brethren was anal ganated with CNI and whet her
the Church of North India was the successor of the First District Church of
Brethren. The said decision of the Joint Charity Conm ssioner was
i mpugned before the District Court.

In the meanwhile, a civil suit was filed by one Ambal al Onkarl a
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agai nst the trustees. The said suit was decreed holding that all the six uniting
churches including the First District Church of Brethren were dissolved and
united in one church i.e. the Church of North India. A First Appeal was
preferred thereagai nst being Regular Cvil Appeal No. 72 of 1984 and the

Assi stant Judge, Surat, by a judgnent and decree dated 11.08.1986 allowed

the said appeal holding that the First District Church of Brethren was not

di ssol ved and had not ceased to exist. It was further held that the civil court
had no jurisdiction to entertain the said suit. The judgnent and decree of the
Assi stant Judge cane to be questioned in Second Appeal before the Hi gh

Court being Second Appeal No.303 of 1986, which was di smissed. The

matter ultimately came up before this Court in Church of India v. Lavajibha

Rat anj i bhai & Ors. [(2005) 10 SCC 760], wherein it was held that the G vi

court has no jurisdictionin such matters. Wile arriving at the said finding
the Court invariably had to deal with various contentions raised by the

parties. It was stated :

"Wth a view to determ ne the question as regards

exclusion of jurisdiction of the civil court in terms of the
provi sions of the Act, the court has to consider what, in
substance, and not nerely inform is the nature of the

clai mmade in the suit andthe underlying object in

seeking the real relief therein. If for the purpose of grant
of an appeal, the court comes to the conclusion that the
guestion is required to be determned or dealt with by an
authority under the Act, the jurisdiction of the civil court
nust be held to have been ousted. The questions which

are required to be determined are within the sole and
exclusive jurisdiction of the authorities whether sinmple or
conplicated. Section 26 of the Act must be read in that
context as it specifically refers to those questions
wherewith a court of conpetent jurisdiction can-deal wth
and if the same is not expressly or inpliedl y barred. Once

a decision is arrived at, having regard to the nature of the
claimas also the reliefs sought for, that the civil court has
no jurisdiction, Section 26 perforce will have no
appl i cati on what soever."

The Hi gh Court relying on or on the basis of the said decision, inter

alia, opined that the First District Church of Brethren did not cease to exist.
It further cane to the conclusion that this Court had hel dthat the property of
the society vested in the trust and not in the governing body of the society.
On the aforenentioned premise it was directed

"\ 005lt is seen that the Joint Charity Conmissioner
remanded the matter to the Assistant Charity

Conmi ssi oner only on the assunption that CNl was
interested party and was required to be heard, but as per
the decision and concl usion of the Apex Court, the
reasons for the renmand woul d not stand any further “and it
woul d not be necessary at all to remand the matter to the
Assi stant Charity Comm ssioner to decide the issue

which is already decided by the Apex Court. It may be
true and on nerits at the relevant juncture when the Joint
Charity Comm ssioner passed the orders in Appeal NO 7

of 1999, the decision of the Apex Court was not
pronounced and Joint Charity Conmi ssioner might have
found that CNI was an interested party. The cause at this
juncture to remand the matter back for decision of the
Assi stant Charity Conm ssioner, according to ny

hunbl e view, would not be surviving after the decision

of the Apex Court in the matter of Church of North India
vs. Lavaji bahi Ratanbhai (supra).
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As regard the change notice filed by the Church of North India, it was
opi ned

"Now t he question of postponenment of appointing

trustees as proposed by the Change Report No.329 of

1999 is concerned, true it is that, as decided by the Apex
Court. The issue of nerger between churches is required

to be decided by the Charity Comni ssioner, and such

issue is subjudice. 1In fact, as aforesaid, the decision of
the Joint Charity Conm ssioner to decide the sane after
fram ng of the issue that whether the churches are

nerged, the chall enged before the District Court and is
pendi ng. The schene of the Bonmbay Public Trust Act
undoubtedly reveals only objective of betternent and

proper administration of public as well as religious trusts.
It is on record that only surviving trustee of C B.GB.
Trust i's OQpponent No.1 herein is aged about 90 years.

There are no ot her trustees except proposals are nade for
appoi nt nent-of trustees, highly contested and are pending
at various hierachal |evels. I'n these circunstances as
well as in view of what is decided by the Apex Court in
the matter of Church of North India Vs. Lavajibha

Rat anbhai (supra), it is considered that the postponenent
of the decision of 'present change report NO 329 of 1999
woul d not serve the object of the Bonbay Public Trust

Act, 1950 woul d be served nore if the proposed by

change report no. 329 of 1999 and adninistration of

public religious trust is well taken care of. ' So when these
appoi nt nent s sought by Change Report No. 329 of 1999,

prima facie, appears to be in consonance with the

Schene of C.B.GB. Trust particularly Clause'\0269, it
woul d not serve the interest of justice, if the issue of
appoi nt nent of trustees as per C ause \026 9 is postponed til
the issue of nerger of churches is decided finally at
various levels which is ultimately affect the

adm ni stration of public religious trust."

M. Vinod A. Bobde, the | earned Senior Counsel appearing on behalf
of the Appellants, pointed out that in respect of change notices filed in the
years 1985 to 1991, the Assistant Charity Comm ssioner took no action
whereas on the change notice filed by the Respondent No.1 herein approva
was accorded within five days.

It was contended that whereas this Court held that the civil court in

such matters woul d have no jurisdiction, the H gh Court m sread and
msinterpreted the judgnent of this Court in arriving at a finding that this
Court had held that the First District Church of Brethren did not cease to
exist. It also read the judgment of this Court wongly opining that the

mer ger between the churches is required to be decided by the Charity
Conmi ssi oner and the said issue is subjudice.

It was pointed out that the High Court itself noticed that the issue of

nmer ger between the churches is required to be decided by the Charity
Conmi ssi oner and as the said issue is subjudice, presumably in view of the
change notice filed by the Church of North India whereby and whereunder
nanes of five persons were proposed as trustees of the trust.

It is beyond any doubt or dispute that the Assistant Charity
Conmi ssioner did not follow the procedure before approving the change
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notice filed by the First Respondent. It is on that prenise that the Joint
Charity Comm ssioner directed the Assistant Charity Conm ssioner to

consi der the change notice in ternms of the rules. However, that order was set
aside by the District Court. The H gh Court although noticed that the matter
i s subjudice before the Charity Conmi ssioner and, thus, the said issue has to
be resol ved upon giving an opportunity of hearing to all the parties,
erroneously proceeded to hold that this Court had al ready adjudi cated upon
the said issue. The aforenentioned two findings of the H gh Court are
contradictory and inconsistent. The High Court in its judgnent noticed that
the Assistant Charity Conmi ssioner was required to follow the procedure

laid down in the Act in terms whereof enquiry into the matter was

mandatory. It has further noticed the |ong battle about amal gamati on of
trusts raised in the above suit.

This Court in Church of North India (supra) held

"Prayer (a) in the plaint is for a declaration. Such

decl arati on cannot be granted by a civil court as regards
succession of the District Church of the Brethren as the
same was a religious trust registered under the BPT Act.
Prayer (b) of the plaint also could not have been

granted, as the question as 'to whether the applicant is the
| egal continuation and successor of the First District
Church of the Brethrenis a matter which would fall for
excl usive deterninatioon of the Charity Conm ssioner
keeping in view the provisions of the deed of trust as
regards its succession. It would necessarily follow that a
decl arati on whet her the first appellant becanme a | ega
successor of the properties held by the First District
Church of the Brethren could not al so have been grant ed.
The deci sion and resol ution purported to have been

adopted by the Synod and the CGujarat Di ocesan Counci

are binding on all churches or not wul d again be a
guesti on which could have been gone into by the Charity
Comm ssi oner as the sanme had direct bearing not only on
the adm nistration and managenent (of the Church

registered with it but also related to the properties held by
it. Such a decision of the Charity Commi ssioner i's again
final and conclusive subject to the decision of the
Appel l ate Authority viz. the Bonbay Revenue Tribunal ."

In Church of North India (supra), it was further held that the change
notices are required to be determned by the statutory authorities. This Court
opi ned

"The provisions of the Act and the schene thereof

| eave no manner of doubt that the Act is a conplete code
initself. It provides for a conplete machinery for-a
person interested in the trust to put forward his claim
before the Charity Conm ssioner who is conpetent to go
into the question, and to prefer appeal if he feels
aggri eved by any deci si on\ 005"

In view of the aforenmentioned findings, we are of the opinion that the

Hi gh Court arrived at a wong conclusion that the First District Church of
Brethren did not cease to exist. Such a question indisputably, in view of the
decision of this Court, is required to be determ ned by the statutory

aut horities under the Bonbay Public Trust Act and not by the civil court.

This Court held that the civil court had no jurisdiction; a fortiori no finding
coul d have been arrived at that the First District Church of Brethren did or
did not cease to exist.
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We have furthernore noticed hereinbefore that the H gh Court had
arrived at a contradictory and inconsistent finding.

In this view of the matter, the inpugned judgnent of the Hi gh Court
and the District Judge cannot be sustai ned.

M. Hazefa Ahnmadi, the | earned counsel appearing on behalf of the

Respondents, however, has rightly pointed out that this Court directed that
the matter relating to dissolution of trust would fall for consideration by the
Charity Comm ssioner al one.

As noticed hereinbefore, although the orders of remand passed by this

Court and that of the-Joint Conm ssioner pertained to two different matters,

we are of ‘the opinion that the interests of justice require that all the questions
nmust be deternined by the Charity Conm ssioner hinself. The Charity

Comm ssi oner _shall al so determnmine all the pending disputes including the

change notices filed in the years 1985 and 1991, if they have not already

been di sposed of.

The Charity Conmi ssioner shall give notice of hearing to al

concerned. |If the parties intend to file additional pleadings, they nmay be
all owed to do so. W have no doubt-that keeping in view the urgency, the
Charity Comm ssioner wll consider the desirability of disposing of the

matter as expeditiously as possible and preferably within a period of four
nonths fromthe date of receipt of a copy of this order

We woul d, however, direct the Charity Conm ssioner, keeping in

vi ew the existing scheme, consider also the desirability of appointing an
Admi ni strator/Recei ver for managi ng-the properties and other affairs of the
trust. However, till such appointnent is nade, the First Respondent herein
shal | continue to act as a trustee.

The appeal is disposed of with the aforenentioned directions and
observations. However, in the facts and circunstances of the case, there
shall be no order as to costs.




