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CASE NO.:
Appeal (civil) 6619 of 2001

PETI TI ONER
Indian O | Corporation Ltd.
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State of Assam & Ot hers

DATE OF JUDGVENT: 27/11/2006

BENCH
ASHOK BHAN, ALTAVAS KABI R & DALVEER BHANDAR

JUDGVENT:
JUDGMENT

DALVEER BHANDARI , J.

Thi s appeal is directed agai nst the judgnent dated
3.5.2001 passed by the H gh Court of "Assam Nagal and,
Meghal aya, Mani pur, Tripura, M zoram and Arunachal
Pradesh, in Wit Appeal No.36 of 1999. The appell ant
Indian Ol Corporation Ltd. is a |linmted conpany

i ncor porated under 't he Conpani es Act, 1956 and a

regi stered deal er under the Assam General Sal es Tax Act,
1993 (hereinafter referred to as "the Act"). - The appel | ant
conpany has been engaged in the business of sale and
supply of petrol eumproducts in the country including
the State of Assam

The appel | ant conpany has been purchasi ng

various petrol eum products from Bongai gaon Refinery &
Petrochenicals Ltd. (hereinafter referred to as the "the
BRPL") on paynent of sales tax as per the provisions of
the Act. On the recommendation of the Ol Prices
Conmittee set up by the Governnent of India, Resolution
dated 16.12. 1977 was adopted by the Governnment which

required a dealer to sell its products at the prices fixed by

the Central CGovernnent and the prices so fixed by the
Central CGovernnment included surcharge to be collected
fromthe buyers and deposited to the 'Q | Pool Account’.
The appel | ant conpany - a deal er, therefore, had no
alternative but to sell the products at the prices so fixed
i nclusive of surcharge and transfer the surcharge to the
said "Gl Pool Account’. The appellant conmpany was
entitled to retain only the basic price, the sales tax paid
at the tine of purchase of the products in Assam from

the BRPL and the profit nmargin specified by the Centra
CGovernment. According to the appellant, the anount of
surcharge collected and remitted to the 'Q | Pool Account’
did not formpart of the turnover of the appellant and the
sai d anount of surcharge was inmediately renmitted to

the "G | Pool Account’ by way of pool account settlenent.

According to the appellant, under Section 8 of the

Act, tax was levied in respect of the goods specified in
Schedule Il at the first point of sale within the State.
Itens 63 to 73 of Schedule Il enumerate various
petrol eum products. As per Explanation 1 to Section

8(1)(a) of the Act read with Rule 12 of the Assam Genera

Sal es Tax Rules, 1993 (hereinafter referred to as "the
Rules"), if the resale price of a deal er exceeded 40% of the
purchase price, the resale was deened to be first point

sale within the State. At this stage, in order to properly
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appreci ate the issues involved in the case, we deemit
appropriate to set out Section 8(1)(a) of the Act, Rule 12
of the Rules and Section 2(34) of the Act as under
"Section 8. Charge of Tax and Rates \026

(1) The tax | eviabl e under section 7 for
any year shall be charged on the taxable
turnover during such year-

(a) in respect of goods specified in
Schedule 11, at the first point of sale
within the State, at the rate or rates
specified in that Schedule;

Expl anation | : \Were a person sells a
substantial part of the goods

manuf actured by him or inmported by him
to another person for sale under the
brand nane or such ot her person or for
resale as distribution or selling agent or
for resale after repacking or subjecting
the goods to any ot her process not
amounting to manufacture and the price
charged on resal e exceeds the sale price
by nmore than such percentage as may be
prescribed in respect’ of such goods or

cl ass of goods, the resale by such other
person shall, subject to rules if any,
franed in this behalf, be deened to be at
the first point of sale withinthe State

X X X

The relevant portion of Rule 12 of the Rules reads
as under:

"Rule 12 (1). Where a person after

pur chasi ng goods covered by Schedul e |

under cl ause (a) of sub-section (1) of section 8
sell s such goods in such manner as nentioned

in the Explanation to the aforesaid clause and
if the price charged on such re-sal e exceeds
forty percentum of the original sale or

purchase price, in respect of such goods or

cl ass of goods the resale of such goods by such
person shall be deemed as first point of sale
within the State and the rates of tax shall be
as specified in Schedule Il for such itens.

X X X

Section 2(34)(d) of the Act defines the "sale price" as
under :

"2(34) "Sale Price" neans\027

(d) in respect of a sale under any other sub-
cl ause of clause (33), the anpunt received

or receivable by a dealer as val uable

consi deration for the sale of goods

i ncl udi ng any sum char ged, whet her

stated separately or not for anything done

by the dealer in respect of the goods at

the tinme of or before delivery thereof or
undertaken to be done after the delivery

whet her under the contract of sale or
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under a separate contract but excl uding-

(i) the cost of outward freight, delivery
or installation or interest when such

cost of interest is separately

charged, subject to such conditions

and restrictions as may be

prescribed, and

(ii) any sum al |l owed as a cash di scount
according to ordinary trade practice:

PROVIDED that in a case where there is

no bill of sale or the sale bill is, in the
opi nion of the assessing authority, for an
amount substantially 1 ower than the

mar ket price of the goods, the val uable
consi deration receivabl e by the deal er

shal |l be taken to be the market price
determ ned in the prescribed nmanner.

Expl anation I. Any tax, cess-or duty
which is liable to bepaid in respect of
any goods before the buyer can obtain
delivery and possession of such goods
and all costs, expenses and charges

i ncurred before the goods are put in a
del i verabl e state shall, notw thstanding
any agreenent, covenant or

under st andi ng that such tax, cess, duty,
costs, expenses or other charges be born
or paid by the buyer or any other person,
be included in the sale price.

X X X

The difference between the "purchase price" and the

"sale price" received/retai ned by the appellant was much
| ess than 40% however, if the 'surcharge' was included
in the "sale price" the difference becane nore than 40%

According to the appellant, in the inpugned
judgrment, the Hi gh Court ought to have directed that the
appel l ant woul d be liable to pay the sales tax only on

differential ambunt, that is to say, the difference between

the anobunt paid by it to the BRPL and the anopunt
collected by it fromthe custoners through its deal ers.
The appel | ant conpany had prepared a chart and
submitted before the Hi gh Court, which showed the
purchase price and the sale price of various products
dealt by the appellant conpany and the ampunt of
surcharge to be collected by the appellant conpany on
behal f of the Central Governnent. The chart prepared
submitted and relied upon by the appellant conpany is
set out as under:

Pr oduct s
Pur chase
Price Ex.
REF
Price

Sal es
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Price

w. e. f.
1.3.94
Anpunt to
be
surrendered
to Pool Alc
Sal e
Price up
on 1.3.94
Amount to
be
surrender ed
to Pool Alc
ATF
3245. 38
10886. 71
7463. 56
10886. 71
7463. 56
HSD
2552. 66
6311. 70
3620. 20
5561. 70
3123.99
M5
4263.76
15480. 22
10990. 56
14480. 22
10155. 54
FC
1967. 33
5008. 75
2901. 24
5008. 75
2901. 24
SKO
2287.00
2212.54
Ni
2212.54
Ni

LPG
3420. 00
5860. 75
680. 00
5156. 55
680. 00

The appel | ant conpany, for instance, had subnitted

that on Aviation Turbine Fuel, the appellant paid

Rs. 3245.38 per KL to the BRPL as sale price and
collected Rs.10,886.71 per KL fromits custoners.
However, out of Rs.10886.71, the appellant retained only
Rs. 3423. 15 per KL as val uabl e consideration for sale of
ATF and the remaini ng amount of Rs.7463.56 was

remtted to the "O| Pool Account’. The State had |evied
Sal es Tax on the entire anount of Rs.10,886.71 w thout

gi ving adj ustment of Rs.3245.38 paid for the sanme goods
to the BRPL on which tax was already paid. According to
the appellant, the respondents were bound to give

adj ustment of the anpunt of sales tax paid to the BRPL
at the tinme of purchase of petrol eum products and can at
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the nost levy sales tax on the differential anobunt of

Rs. 7463.56. According to the appellant, in the inpugned
judgrment, the High Court conpletely ignored and

over| ooked this aspect of the matter though specifically
pl eaded and ar gued.

The grievance of the appellant was that the

Revenue, subsequent to the inpugned order of the High
Court, had passed ex parte assessnent orders and raised
demand of Rs. 303.98 crores retrospectively fromthe
years 1994-95 to 1997-98 and levied tax on the entire
amount col l ected by the appellant fromits custoners

wi t hout giving any adjustnent of the sales tax paid by
the appellant to the BRPL on which tax had al ready been
levied treating the same as first sale under Section 8(1) of
the Act and al so | evied huge amount of Rs.158.12 crores
by way of interest.

According to the appellant, the question which

arose for consideration was V026 whether the "sale price"
was the consideration receivabl e by the deal er which was
fixed by the Governnent of India or the anpbunt the

deal er was required to collect by way of consideration
pl us amount payable to the G| Pool Account’. The other
guesti on which, according to the appellant, arose for
consideration was \026 if the 'first point of sale’ is deened to
be the sale of the appellant (10C) by virtue of Explanation
1 to Section 8 of the Act, it cannot be taxed in the hands
of the BRPL because Explanation 1 to Section 8 does not
contenplate 'first point sale in the hands of two deal ers,
it only contenplated shifting of "first point of sale’. A
guestion would al so arise as to whet her non-adj ust nent

of taxes paid by the appellant while purchasing the goods
fromthe BRPL at the point of first salein Assam when
the second sal e by the appel lantof the sane goods in
Assam was treated to be the first sale because of the
deeming provision in Explanation 1 to Section 8(1)(a) of
the Act and the tax was charged on the same goods

woul d not anount to double taxation

The appel | ant conpany reiterated that it had to sel

its products at the prices fixed by the Governnent of
India and while fixing such prices, an anmpunt on account
of 'surcharge’ had been included which was to be

coll ected as 'surcharge’ and had to be deposited wth the
"Gl Pool Account’. Under the Admi nistered Price
Mechani sm oil conpanies were obliged to charge a

uni formsales tax price within the State irrespective of
first sale of the taxable goods or resale of tax paid goods.
Any under-recovery or over-recovery on account of the

di fferent incidence of tax on sale of taxable/tax paid
goods had to be adjusted through the "G Pool Account’
by appropriate claimsurrender respectively. The State
Surcharge Schenme for a particular State was formul at ed

by the G| Co-ordination Conmittee by considering

various taxes leviable in that State. While doing so, any
over/under-recovery which arose on account of

conposite billing, where inter oil conpany exenption was
not avail abl e, was al so adjusted to work out the net
amount to be charged to the consuners of the State by

way of State Surcharge. The appellant submtted that
during the years 1994-95 to 1997-98, it had paid

Rs. 44.16 crores by way of sales tax to the BRPL in
respect of the same transactions in question
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The Seni or Superintendent of Taxes, respondent

no.3, on 7.2.1996, asked the appellant conpany about
details of the "purchase" and "sale price" of various
products dealt with by the appell ant conpany and was of
the view that since the "sale price" of the appellant
conpany is nore than 40% of the purchase price, as per
the Explanation to Section 8(1)(a) of the Assam Genera
Sal es Tax Act, 1993 read with Rule 12 of the Assam
General Sales Tax Rules, 1993, the second sale was to be
treated as the first sale and the appell ant conpany was
liable to pay tax on the second sale considering it to be
the first sale in the State of Assam

The appel | ant conpany pointed out to the Senior
Superi nt endent of Taxes, respondent no.3, that the "sale
price" of the appell ant conpany included an amount of
"surcharge’ coll ected on behal f-of the Central Government
and in that viewof the matter the "sale price" for the
pur pose of the Act should be deternined after reducing
the anount of 'surcharge’ collected by the appellant
conpany on behal f of the Central Governnment which had

to be contributed to the "G | Pool Account’.

The Seni or Superintendent of Taxes, on 17.2.1996,

directed the appel l'ant conpany to produce the accounts
and records relating to purchase and sale of the BRPL
products from1.7.1993 up to date on 18.2.1996. The
i nformati on as requi red was subm tted by the appell ant

company.

The appel | ant conpany was served w th another

noti ce dated 28.3.1996 by the Senior Superintendent of
Taxes directing the appellant conpany to show cause
against initiation of penal action-on the ground that the
appel l ant company was |iable to pay tax on the sale of
products purchased fromthe BRPL being selling agent as
per Section 8(1)(a) of the Act read with Rule 12 of 't he
Rul es, but the appellant conpany allegedly suppressed

the liability by not paying the taxes on such sale. The
appel | ant conpany was al so directed to clear the

paynment of taxes on sale of products fromthe BRPL and

di sposed within the State of Assamfor the period from
1.7.1993. The appellant filed a wit petition in the Hi gh
Court challenging the aforesaid notice dated 28. 3. 1996
wher eby the demand was made of paynent of tax inter

alia on the ground that the notice was w thout
jurisdiction since no tax was payable by the appell ant

i nasmuch as the difference between the purchase price

and the "sale price" received/retai ned by the appel | ant
was nmuch | ess than 40% so as to attract the tax liability.
The | earned Single Judge vide judgnment dated 2.11.1998

di sm ssed the wit petition holding that the anount of
"surcharge’ collected by the appellant conpany even
though passed on to the "GO | Pool Account’ had to be
included in the "sale price" as defined under sub-section
(34) of Section 2 of the Act.

The appel | ant aggrieved by the said judgnent of the

| earned Single Judge filed a wit appeal before the

Di vi sion Bench of the High Court. The Division Bench

vi de judgnment dated 3.5.2001, dismssed the wit appea
inter alia holding that the 'surcharge’ collected by the
appel I ant on behal f of the Central Governnent and
contributed to the "G | Pool Account’ was not statutory
coll ection but was coll ected under the executive
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i nstructions and cannot be excluded while cal cul ating
the "sale price". It was held that the sale by the

appel | ant conpany was to be treated as first sale within
the nmeaning of Section 8(1)(a) of the Act read with Rule
12 of the Rules since the resale price exceeded 40% of the
pur chase price

The appel | ant aggrieved by the inpugned judgnent
has preferred this appeal before this Court.

The appel | ant conpany, though reiterated all the
grounds, chall enged before the H gh Court but during the
course of arguments M. G E. Vahanvati, the |earned
Solicitor General |aid enphasis on the follow ng
submi ssi ons:

a) That, according tothe provisions of the Act,
particul arly sub-section 1 of Section 8 read

with Explanations 1 &2 did not envisage

doubl e 't axati on;

b) That, the appellant on purchase of petrol eum
products fromthe BRPL had al ready paid sal es

tax construing the sane as the first point of
sale in the State. The question of |evying tax
on the very same goods-again in the State in

the hands of |10OC cannot arise because

Expl anation 1 nerely contenpl ated shifting of
first point of sale in the State on the happening
of certain contingencies stipulated therein but
did not contenplate doubl e or multipoint

taxation by levying tax in the hands of two
dealers in the State in respect of sale of the
very same goods.

c) According to M. Vahanvati, the Hi gh Court, in
the i nmpugned judgment, ought to have held

that the sales tax would be leviable only on the
di fference of the resale price and purchase
price since under Section 8(1) of the Act, tax
was |l evied at the point of first sale. The
appel | ant on purchase of goods fromthe BRPL

had paid sales tax and as such the sales tax
woul d be leviable on the difference of the price
otherwise it woul d amount to doubl e taxation

not envi saged by the Schenme of the Act.

M. Vahanvati, to buttress his subni ssions had

pl aced reliance on the judgment of this Court in Ms
Advance Bricks Conpany v. Assessing Authority,

Roht ak & Anot her [ 1987 (Supp) SCC 650]. In this

case, the appellant was a regi stered deal er under the
Haryana General Sales Tax Act, 1973. The appellant’s
case was that it had purchased sun-dried bricks froma
regi stered deal er on paynment of sales tax and that

amount represented the sale price of such tax-paid

bricks and subsequently burnt and sold the same bricks

at a higher price. It was held that the appellant was
liable to pay tax on such burnt bricks. The question
arose whether the appellant was entitled to set-off the
sales tax already paid to the registered deal er when they
purchased the sun-dried bricks. The appellant’s claim
was rejected by all authorities including the Hi gh Court.
Utimately, this Court held that the appellant had paid
sales tax to a registered dealer at the time of purchase of
sun-dried bricks and the amount of tax then paid should
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be given credit and bal ance shoul d be recovered.

The |l earned Solicitor General subnmitted that on the

same anal ogy, the appellant conpany in the instant case
shoul d be directed to pay the sales tax on the difference
of anount between the purchase price and resale price
This woul d be in consonance with the schene of the Act.

I n pursuance to the show cause notice issued by

this Court, counter affidavit was filed on behal f of the
respondents by the Extra Assistant Comm ssioner
CGovernnment of Assam In the said counter affidavit, it
was alleged that in the instant case, the appell ant
conpany had purchased petrol eum products fromthe

BRPL and sold the sane through its various dealers to

the consumers and had al so-collected sales tax fromthe
consuners on the entire sales. ~The entire collection of
sal es tax was done as per the provisions of the Act.
However, i'nstead of ‘depositing the entire collected sal es
tax with the State governnent, the appellant had

nm sappropriated it and contrary to the statutory
provi si ons had not deposited the sales tax with the State
Gover nnent .

M. C. A Sundram /'the |l earned Seni or Counse

appearing for the respondents, subnmitted that the
definition of "sale price" includes every anpbunt received
by the appell ant conmpany fromthe buyers as

consi deration for the sale of the goods. As per the sub-
cl ause (d) of Section 2(34), the amunt received or

recei vabl e by the deal er as the valuation of the
consideration in the sale of goods including any sum
charged whet her stated separately or not or anything
done in respect of the goods at the tine of or before
delivery comes within the definition of the "sale price"

M. Sundram stated that bare reading of Section

8(1)(a) of the Act and Rule 12(1) of the Rules nmmkes it
abundantly clear that the provisions of the Act stipulate
in no unambi guous termthat the | evy of tax was on the
second sale, treating the same to be the first sale, if the
di fference of the original purchase price and the resale
price was nore than 40%

It was further submitted by M. Sundramthat it

was unfair to suggest that contribution to the QG| Poo
Account’ should not be taken into account for

determ ning the sale price, when the appellant itself had
collected sales tax fromthe purchasers on sale price

whi ch was inclusive of the purported surcharge towards
the Central "G | Pool Account’. |In the counter affidavit,
para ' C has mentioned that the invoice issued by the
appel l ant clearly reveal ed that the appellant had collected
sales tax on the total assessable val ue which was
inclusive of the "GO Pool Account’ contribution. M.
Sundram further submitted that there was no

justification in not depositing the sales tax anount

coll ected by the appellant fromthe consuners and

m sappropriating the sane.

We have heard the | earned counsel for the parties at

| ength and examined the pleadings. In our considered

view, a conjoint reading of Section 8(1) of the Act and
Expl anations | & Il clearly lead to the conclusion that the
second point of sale was shifted as first point of sale if
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the resale price of a deal er exceeded 40% of the purchase
price. Admttedly, resale price in the instant case
exceeded 40% of the purchase price, therefore, the resale
price was deemed to be the first point sale.

According to the schene of the Act, particularly
sub-section (1) of Section 8 did not envisage double

taxation in the same State. In the instant case, the
appel | ant conpany had paid sal es tax on purchase of
petrol eum products fromthe BRPL. |In that event,

according to the scheme of the Act, the sales tax would

be I eviable only on the difference of the resale price and
purchase price since under sub-section (1) of Section 8 of
the Act, tax is levied at the first point sale. The appell ant
conpany had purchased goods fromthe BRPL and

adnmittedly paid sales tax on the said purchase.

According to the clear construction of the provisions of
the Act, the appell ant” was now under an obligation to

pay sal es tax only on the difference anobunt between
purchase ‘price and the entire sale price. Directing the
appel | ant conpany to pay sales tax on the entire anount
resold woul d anount to doubl e taxation

In the counter affidavit, it was clearly alleged that
the appel |l ant conpany had col |l ected sales tax fromthe
consuners through various dealers on the entire resale
price. However, instead of appellant conpany depositing
the entire collected sales tax with the respondent State
government had mi sappropriated it. ~According to the
respondents it was a clear case of unjust enrichnent and
the appel |l ant conpany cannot retain the excess anount
collected by it.

In the additional affidavit filed by M. A ay Sinha,
Deputy Manager (Finance) on Septenber 21, 2006 stated

that the conpany had not collected any anount by way

of sales in their invoices and sale nmade by them out of
the purchases made fromthe BRPL.. I n case what is

stated in the counter affidavit is correct then the
appel | ant conpany cannot be pernmitted to retain the

amount col l ected towards sales tax fromthe consuners

on the entire sales. The amount, if any, collected had to
be deposited with the State government. It is not
possible for this Court to resolve this factual controversy
whet her in fact the appellant conpany had col |l ected

sales tax on the entire ambunt fromthe consumers. In
view of the conflicting averments in the counter affidavit
and the additional affidavit, we deemit appropriate to
remt this matter to the Senior Superintendent of Taxes,
Gauhati Unit "A for ascertaining the fact whether the
appel | ant conpany had in fact collected sales tax on the
entire sales as alleged by the respondents in the counter

affidavit. |If necessary, the said Senior Superintendent of
Taxes may give opportunity to the parties to subm't
rel evant docunments in order to ascertain the said fact. In

order to avoid any further delay in the matter, we direct
the Seni or Superintendent of Taxes to decide this
controversy as expeditiously as possible and in any event
within three nonths fromthe date of the receipt of this
or der.

In case, the Senior Superintendent of Taxes arrives
at a definite conclusion that the appellant conpany had
in fact collected sales tax on the entire sales, then the
appel | ant conpany woul d deposit the entire sales tax
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amount col lected fromthe consuners with the
respondent-State within four weeks' of the order passed

by the Senior Superintendent of Taxes along with 9%
interest fromthe date of collecting the anpbunt towards
sales tax till paynent. If the anpbunt, as directed, is not
pai d by the appellant company within the stipul ated

peri od, the sane would be recovered as the arrears of

| and revenue by the respondent State.

Thi s appeal is disposed of according to the

af orementioned termnms indicated in the preceding

par agr aphs. In the facts and circunstances of the case,
we direct the parties to bear their own costs.




