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1 Leave granted.

2 This appeal is directed against the order dated July 13,
2006, passed by the H gh Court in WP.(C No.2325 of 2006. It

is a brief and non-speaking order by which the H gh Court

di smissed the wit petition and affirnmed the order passed by the
trial court which, in turn, had rejected the appellant\022s petition
under Order 6, Rule 17 of the Code of Civil Procedure (\021CPC 022
for short) for anendnment of the suit property as described in the
Schedul e to the plaint.

3 The material facts are brief and sinple. I'n the year 2002,
the appellant filed a suit, inter alia, seeking pernmanent

i njunction restraining the respondents-defendants from
interfering with her rights over the suit property and further
directing themnot to build or denolish the building already
existing on the suit land. In the Schedule to the plaint, the
description of the suit prem ses was given as follows :

\ 023Sout hern hal f portion of neasuring an area of

1937.97 sqg.feet = 0.04.448 acres or 0.04.9/20

acres bearing at present hol ding Nos. 304, before

that 275 and presently 201, Ward No.IlV(d d) New

13, of GridihMinicipality having double storied

house together the | and over which it stands

bounded as follows :-

XXX XXX XXX XXX
XXX XXX XXX XXX
XXX XXX XXX xxx\ 024

The def endant-respondents filed their witten statenent in

whi ch obj ection was especially taken to the description of the
suit property as given in the plaint. On behalf of the
respondents it was stated that the area of |and that m ght

possi bly be the subject matter of any dispute was much smal |l er
and the plaintiff had described properties lawmfully belonging to
them as the suit property. No rejoinder to the witten statenent
was filed on behalf of the plaintiff and on the basis of the

pl eadi ngs i ssues were framed on August 13, 2002. Thereafter,

the proceedings in the suit renmined in abeyance but on August

5, 2002, the appellant-plaintiff filed a Msc. Petition under
Order 39, Rule 2(A) read with Section 151 C.P.C. (registered as
M sc. Case No.28/2002) for alleged breach of an interim
injunction earlier granted in her favour. |In that proceeding, the
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husband of the plaintiff was exam ned as one of the witnesses.

In course of his cross-exam nation, it was repeatedly put to him
that he did not have any idea of the suit |and and that he woul d
not claimall the area nentioned in the Schedule to the plaint
but the plaintiff\022s claimwuld be only over one deci mal of
land. It was al so suggested to himthat the rest of the |and
adm ttedly bel onged to the defendants and further that any

al | eged di spute between the parties could only be over a very
limted area and not the entire property as stated in the Schedul e
to the plaint. The witness (the appellant\022s husband), however,
deni ed t he suggesti ons nmade on behal f of the defendants and
stuck to the stand that the disputed property was correctly
described in the plaint and that was the subject matter of the
suit. Later, on Septenber 29, 2004, the amendnent petition

was filed that gives rise to the present appeal. 1In the
amendnment petition it was stated that due to inadvertence the
suit land was wongly described.in the Schedule to the plaint

and the m stake required to be corrected. It was further stated
that, as a matter of fact, one decimal equivalent to 9 chhatak by
standard neasurenent, i.e., 414 square feet of land (along with

some structure) was the subject matter of the suit. Accordingly,
it was prayed that fromthe description of the suit property in
the plaint the opening words \023southern half portion of
nmeasuring an area of 1937.97 square feet = 0.04.448 acre or
0.04.9/20 acres\ 024 be del eted and substituted by the follow ng
\ 0231 deci mal (one decimal) equival ent to about 9

chhat ak (Ni ne chhatak) by standard neasurenent

that is 414 square feet |and al ongwith ol d doubl e

storied house consisting of four roons, two rooms

in ground fl oor and two rooms infirst floor and

one verandah towards west that is in road side

covered with cogurated sheet, a stair case for going

to upper floor roons.\024 bearing at present hol ding

nunber No. 304\ 005\ 005\ 005

4 The trial court rejected the petition by order dated February
2, 2006, observing as follows :

\023As such it cannot be said that plaintiff in spite of

due diligence could not have raised this

di screpancy in the plaint prior to 29.09.04 i.e. after

nearly 2 years of the settlenment of the issues and

after witnesses have been exam ned on oathin the

M sc. Case 28/2002 arising out of T.S.58/2002.

\023Hence it is clear that the plaintiff in spite of
anpl e opportunity to have corrected the
di screpancy in the Schedul e of the plaint did not
care to renmpove the same instead kept of (sic)
i nsisting and asserting the correctness of the Iand
and boundary nentioned in the Schedul e.\ 024

The order of the trial court was chall enged before the High

Court in a wit petition which was dism ssed with the

observation that there was no illegality in the inpugned order.

5 Amendnent of pleadings used to be one of the easiest
things in the course of judicial proceedings before the

amendnents canme to be nade in the CP.C. in the year 1999. It
was felt that the provision for amendnent of pleadings (O der

6, Rule 17) was greatly abused and it was one of the significant
sources of delay in the judicial process. Accordingly, as per the
recomendati on of the Law Conm ssion, the provision for

amendnment of pl eadi ngs was al toget her del eted by Act
46/ 1999. The deletion of the provision |ed to w despread

protests by lawers and different | egal bodies and as a result the
provi sion was once again introduced, albeit with a rider, by Act
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22/ 2002, with effect fromJuly 1, 2002. In its anended form
Rule 17, Order VI carries a proviso that bars any amendnent
after the commencenent of trial unless the court cane to the
conclusion that in spite of due diligence the party coul d not
have rai sed the matter before the conmencement of trial

6 As noted above, the trial court found and held that there
was singular |ack of due diligence on the part of the appellant-
plaintiff inasmuch as the wrong description of the suit property
was poi ntedly brought up by the defendants not only in the
witten statenent but also in course of the proceedi ngs of the
M sc. Case.

7 M . Devashi sh Bharuka, |earned counsel appearing on

behal f of the appellant, submtted that the proviso to rule would
cone into play only after the commencenent of trial and in this
case the trial court was in error in rejecting the appellant\022s
prayer invoking the due diligence clause in the proviso.

Learned counsel further submitted that neither the fram ng of

i ssues nor the proceedings of Msc. case could be taken as
commencenent of trial. The prayer for amendnment was made

at the prie--trial stage and hence, the prayer should have been
al  owed wi-thout difficulty as was the position under the
unanended Rule 17.

8 M.S R Sharma, |earned counsel appearing for the
respondent s- def endants, on the other hand, submitted that the
plaintiff-appellant had obtained interiminjunction against the
defendants in regard to the property as described in the plaint
and now the proposed anendnent nade it manifest that the

def endants were made to suffer injunction for a long tine with
regard to their own property. The prayer for amendnent,
according to him was fit to be rejected on that ground al one
and allowi ng the prayer woul d be quite unreasonabl e, unjust

and unfair. He further submitted that on the plaintiffs own
showi ng the suit in its present formwas bound to fail and the
perm ssion to anend the plaint would, therefore, anount to

gi ving an undue advantage to the plaintiff. He further
submitted that the proposed amendment woul d not only change

the suit property but would al so change the cause of action and
woul d thus render the suit not maintainable in any event. He
lastly submitted that the prayer for anmendnment was made after
the commencenent of the trial and the trial court had, therefore,
rightly rejected the prayer. He maintained that the trial of the
suit would commence with the settlement of the issues. In
support of the submi ssion that the fram ng of the issues narked
the commencenent of trial of the suit, M. Sharma, relied upon
the decision of this Court in A endraprasadji N. Pandey & Anr.
Vs. Swani Keshavprakeshdasji N. & O's. [2006 (12) ScCC 1].

I n paragraph 57 of the decision, it was observed as follows :
V0231t is submtted that the date of settlement of issues

is the date of commencenent of trial. (Kailash v.

Nanhku [ 2005 4 SCC 480]) Either treating the

date of settlement of issues as date of

comencement of trial or treating the filing of

affidavit which is treated as exam nation-in-chi ef

as date of comrencenent of trial, the matter wll

fall under proviso to Order 6 Rule 17 CPC. The

def endant has, therefore, to prove that in spite of

due diligence, he could not have raised the matter

before the commencenent of trial. W have

already referred to the dates and events very

el aborately nentioned in the counter-affidavit

whi ch proves | ack of due diligence on the part of

the defendants 1 and 2 (the appellants).\024

From t he above-quoted passage, it appears that the decision did
not hold that settlement of issues marks the comrencenent of
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trial. Earlier in the decision, the court exhaustively exam ned
the proceedings fromdate to date and on that basis canme to
hold and find that the prayer for anmendnent was nade after the
conmencenent of tri al

9 M . Bharukha, on the other hand, invited our attention to
anot her decision of this Court in Baldev Singh & Os. Vs.
Manohar Singh & Anr. [2006 (6) SCC 498]. In paragraph 17 of

the decision, it was held and observed as follows :
\023Before we part with this order, we may al so
notice that proviso to Order 6 Rule 17 CPC

provi des that anendment of pl eadi ngs shall not be
al | owed when the trial of the suit has already
comenced. For this reason, we have exam ned

the records and find that, in fact, the trial has not
yet comrenced. It appears fromthe records that
the parties have yet to file their docunentary
evidence in the suit. Fromthe record, it also
appears that the suit was not on the verge of

concl usion as found by the Hi gh Court and the tria
court. That apart, comencenent of ‘trial as used
in proviso to Oder 6 Rule 17 in the Code of G vi
Procedure nust be understood in the Iimted sense
as nmeaning the final hearing of the suit,

exam nation of witnesses, filing of documents and
addressing of argunments. As noted herei nbefore,
parties are yet to file their docunments, we do not
find any reason to reject the application for
amendnment of the witten statenent in view of
proviso to Order 6 Rule 17 CPC whi ch confers

wi de power and unfettered discretion to the court
to allow an anendnent of the witten statenment at
any stage of the proceedi ngs.\024

M . Bharukha also invited our attention to a three-Judge Bench
decision of this Court in Sajjan Kumar vs. Ram Ki shan [ 2005

(13) SCC 89]. In this decision toothe proposed anmendnment
related to correction of the description of the suit premises in
the plaint. The anendnent was sought on the plea that the
description of the property given in the rent note itself was

i ncorrect and the sanme description was repeated in the plaint
and there woul d be conplications at the stage of execution'to
avoi d which the description of the suit premses as given in the
pl ai nt needed to be corrected. Another sinmlarity with the case
in hand was that the prayer for anendnment was opposed by the

def endant -r espondent on the principal ground that although the
def endant had taken the plea in the witten statenment itself that
the suit prem ses were not correctly described, yet the plaintiff-
appel | ant proceeded with the trial of the suit and did not take
care to seek the amendnent at an early stage. The trial court
rejected the prayer for amendnment and the H gh Court

di smissed the civil revision against the order of the trial court.
Al'l owi ng the prayer for anendnent this Court in paragraph 5

of the decision observed as follows :

\ 023Havi ng heard the | earned counsel for the parties,

we are satisfied that the appeal deserves to be

allowed as the trial court, while rejecting the

prayer for amendnment has failed to exercise the

jurisdiction vested in it by law and by the failure to

so exercise it, has occasioned a possible failure of

justice. Such an error conmitted by the trial court

was liable to be corrected by the High Court in

exercise of its supervisory jurisdiction, even if

Section 115 CPC woul d not have been strictly

applicable. It is true that the plaintiff-appellant

ought to have been diligent in promptly seeking the
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amendnment in the plaint at an early stage of the
suit, nore so when the error on the part of the
plaintiff was pointed out by the defendant in the
witten statenent itself. Still, we are of the opinion
that the proposed anmendnment was necessary for

the purpose of bringing to the fore the rea
guestion in controversy between the parties and
the refusal to permit the anmendnent would create
needl ess conplications at the stage of the
execution in the event of the plaintiff-appellant
succeeding in the suit.\024

10 In view of the decision in Sajjan Kumar, we are of the
view that this appeal too deserves to be allowed. W may
clarify here that in this order we do not venture to make any
pronouncenent on the larger issue as to the stage that woul d
mark the comrencenent of trial of a suit but we sinmply find

that the appeal in hand is closer on facts to the decision in
Sajjan Kumar and followi ng that decision the prayer for

amendnment' in the present appeal should al so be all owed.

11 As to the subm ssion nade on behal f of the respondents
that the amendment will render the suit non-nmaintai nabl e

because it would not only materially change the suit property

but al so change the cause of action it has only to be pointed out
that in order to allow'the prayer for anendnent the nerit of the
amendnment is hardly a relevant consideration and it will be

open to the defendants-respondents to raise their objection in
regard to the anmended pl aint by naking any correspondi ng
amendnments in their witten statenent.

12 The counsel for the respondents also submtted that as a
result of the description of the suit property in the plaint the
def endant s-respondents had to suffer injunction against their

own property. W feel that the ends of justice would neet by

al l owi ng the proposed anendrment subject to a cost of

Rs. 10, 000/ -.

13 This appeal is accordingly allowed. The orders of the tria
court and High Court are set aside and it is directed that the
appel l ant may be allowed to nake the proposed amendnent in

the plaint subject to paynent of Rs.10,000/- as cost to the
respondent s- def endant s. The anmendnent will be allowed in

case the anmpunt of cost is paid within two nonths fromtoday.




