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Can prosecution' be naintained in respect of a forged

document produced in .court unless conplaint has been filed
by the court concerned in that behalf? In other words, the
guestion involved in this appeal is, whether the prohibition
contained in Section 1951(1)(b)(ii) of the Code of Crinmina
Procedure, 1973 (for short ‘the Code) would apply to such
prosecution. The aforesaid question, ticklish it may appear
to sone extent, seened to have received a quietus fromthis
Court with the pronouncenment in Patel Laliibhai Somabha vs.
The State of Gujarat (AR 1971 (SC 1935) while considering
the scope of its corresponding provision in the old Code of
Crimnal Procedure 1989. But a subsequent decision of this
Court in Copal akrishna Menon & anr. vs. D. Raja Reddy & anr.
[ 1983(4) SCC 240] which struck a different note thereon
seemed to have revived the issue and kept it buoying up in
the legal stream That question, in this appeal, has arisen
fromthe follow ng facts:

A complaint was filed by second respondent (Lal Narain
Singh) in the court of a Chief Judicial Mgistrate, alleging
of fences, inter alia, under Sections 468, 469 and 471 of the
I ndian Penal Code on the facts that appellants had forged a
docunent (certified copy of Jammbandi - Rent  Roll) and
produced it in a court of Executive Magistrate which was
then dealing with proceedings under Section 145 of “the Code.
Chief Judicial Magistrate forwarded the conplaint 'to the
police as provided in Section 156(3) of the Code. Police
registered an FIR on the basis of the said conplaint and
after investigation laid a charge-sheet against appellants
for those offences. The Chief Judicial Magistrate took
cogni zance of those offences and issued process to the
accused. Appellants then noved Patna H gh Court wunder
Section 482 of the Code for quashing the prosecution on the
main ground that the Magistrate could not have taken
cogni zance of the said offences in view of the bar contained
in Section 195(1)(b)(ii) of the Code.

Before the Hi gh Court, appellants sited the decision of
the Court in Gopala Krishna Menon (supra) b ut a single
judge of the High Court dismssed the said petition filed
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under Section 482 b vy relying on a later decision of this
Court in Mahadev Bapuji Mahajan and anr. vs. State of
Maharashtra (AIR 1994 SC 1549). Appellants therefore, filed
this appeal by special |eave.

Shri K. B. Sinha, |earned senior counsel contended that
though the decision in Patel Laljibhai Somabhai vs. The
State of Qujarat (supra) was rendered by a three judge Bench
of this Court it is no longer relevant as the said decision
was rendered under the corresponding provision of the old
Code which has a subtle difference fromthe new provision in
Section 195(1)(b)(ii) of the Code and that difference makes
all the change. According to the | earned senior counsel, the
ratio laid down by this Court in Gopal akri shna Menon woul d
hold the field since that decision was rendered under the
new Code.

Shri  B. B. Si ngh, | earned counsel for the first
respondent (State ~of Bihar), on the other hand, argued that
the slight change made in Section 195(1)(b)(ii) of the Code
vis-a-vis the  corresponding provision in the old Code was
not for '‘deviating from the legal position settled by this
Court in —Patel Laljibhai ~Somabhai (supra). Learned counse
has hi ghlighted the consequences of adopting a wider
construction as to the scope of Section 195(1)(b)(ii) of the
Code. For deciding 'the “issue it 1is appropriate to extract
here the material portion of the said clause here:

We Court shall take cogni zance-

Even if the clause is capable of two interpretation we
are inclined to choose the narrower interpretation for
obvi ous reasons. Section 190 of the Code enmpowers "any
magi strate of the first class" to take cognizance of "any
of fence" upon receiving a conplaint, or police report or
i nformati on or upon his own know edge. Section 195 restricts
such general powers of the nagistrate, and the general right
of a person to nove the Court with a conplaint is to that
extent curtailed. It is a wel | -recogni sed canon of
interpretation t hat provision cur bi ng the genera
jurisdiction of the court mnust  normally receive strict
interpretation unless the statute or the context requires
ot herwi se [ Abdul Waheed Khan vs. Bhawani (1996 (3) SCR 617].

That apart it is difficult. to interpret ~Section
195(1)(b)(ii) as containing a b ar against initiation  of
prosecution proceedi ngs nerely because the docunent

concerned was produced in a court albeit the act of forgery
was perpetrated prior to its production in the court. Any
such construction is likely to ensue unsavoury consequences.
For instance, if rank forgery of a valuable docunent is
detected an the forgery is sure that he would i mm nently be
enbroiled in prosecution proceedings he can sinply get. that
docunent produced in any long drawn |itigation which was
either instituted by hinself or sone body el se who can be
i nfluenced by himand thereby pre-enpt the prosecution for
the entire long period of pendency of that litigation. It is
a settled proposition that if the |anguage of a |egislation
is capable of nore than one interpretation, the one which is
capabl e of causing mschievous consequences should  be
averted. Quoting fromG || vs. Donald Hunberstone & Co. Ltd.
(1963-1-WL.R 929) Maxwel | has stated in his treaties
(Interpretation of Statutes, 12th Edn. Page 105) that "if
the language is capable of nore than one interpretation we
ought to discard the nore natural meaning if it leads to
unreasonabl e result and adopt that interpretation which
| eads to a reasonable practicable result”. The clause which
we are now considering contains enough indication to show
that the nore natural meaning is that which [eans in favour
of a strict construction, and hence t he af oresaid
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observation is emnently applicable here.

As Section 340(1) of the Code has an inter-link with
Section 195(1)(b) it is necessary to refer to that sub-
section in the present context. The said sub-section reads
as follows:

"When upon an application nmade to

it in this behalf or otherw se, any

Court is of opinionthat it 1is

expedient in t he i nterest of

justice that an inquiry should be

made into any offence referred to

in clause (b) of sub-section(1l) of

section 195, which appears to have

been commtted in or in relation to

a proceeding in that Court or, as

the case may be, inrespect of a

docunent produced or given in

evidence in  a proceeding in that

Court, such Court may, after such

prelimnary inquiry, if any, as it

t hi nks necessary, -

(a) record a finding to that

ef fect;

(b) nmake a conplaint thereof in

witing;

(c) send it to /a Magistrate of the

first class having jurisdiction;

(d) take sufficient security for

the appearance of the accused

bef ore such Magistrate, or if the

al | eged of fence i s non-bail able and

the Court thinks it necessary so to

do, send the accused in custody to

such Magi strate; and

(e) bind over any person to appear

and give evi dence before such

Magi strate. "

The sub-section puts the condition that before the
Court makes a conplaint of "any offence referred 'to in
clause (b) of Section 195(1)" the Court has to followthe
procedure laid down in Section 340. In other ~words, no
conplaint can be made by a court regarding any offence
falling within the anbit of Section 195(1)(b) of the Code
without first adopting those procedural requirenents. It h
as to be noted that Section 340 falls within Chapter XXVI of
the Code which contains a fasciculus of "Provisions as to
of fences affecting the adm nistration of justice" as the
title of the Chapter appellates. So the offences envi saged
in Section 195(1)(b) of the Code nust involve  acts which
woul d have affected the adm nistration of justice.

The scope of the prelimnary enquiry envisaged in
Section 340(1) of the Code is to ascertain whether any
of fence affecting adm ni stration of justice ha been
conmitted in respect of a docunment produced in Court - or
given in evidence in a proceeding in that Court. In other
words, the offence should have been commtted during the
ti me when the document was in custodia |egis.

It would be a strained thinking that any offence
i nvol ving forgery of a docunment if committed far outside the
precincts of the Court and long before its production in the
Court, could also be treated as on affecting adm nistration
of justice nerely because that docunent |ater reached the
Court records.

The three Judges Bench of this Court in Patel Laljibha
Somabhai’s case (supra) has interpreted the corresponding
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section in the old Code, [Section 195(1)(c)] in al nost the
same manner as indicated above. It is advantageous in this
context to extract clause (c) of Section 195(1) of the old
Code.

"No Court shall take cogni zance-

of any offence described in section

463 or punishable under section

471, section 475 or section 476 of

the same Coda, when each offence is

al l eged to have been conmitted by a

party to any proceeding in any

Court in respect of a docunent

produced or given in evidence in

such proceedi ng except on t he

conplain in witing of such Court,

or of some other Court . to which

such Court is subordi nate. "

(underline suppl i-ed)

The i'ssue involved in Patel Laljibhai Somabhai’s case
related to the applicability of that sub-section to a case
where forged -docunent was~ produced in a suit by a party
thereto, and subsequently a prosecution was | aunched agai nst
himfor offences under Section 467 and 471 of |1PC through a
private conplain. The ratio of the decision therein is the
fol | owi ng:

"The of fences about which the court

alone, to the exclusion of the

aggri eve private parties, is

clothed with the right to conplain

may, therefore, be appropriately

consi der ed to be only t hose

of fences commtted by a party to a

proceeding in that court, the

comm ssi on of whi ch has a

reasonable close nexus wth the

proceedings in the court so that it

can, without enbarking upon a

conpletely independent and fresh

inquiry, satisfactorily consider by

reference principally to its

records t he expedi ency of

prosecuting the delinquent party.

It, therefore, appears to us to bhe

nore appropriate to adopt t he

strict construction of confining

the prohibition contained in s.

195(c) only to hose cases in which

the offences speci fied therein

conmtted by a party t the

proceeding in the character as such

party."

After stating so their Lordshi ps proceeded to observe
that the legislature could not have intended to extend the
prohibition in the sub-section to offences committed by a
party to the proceedings prior to his becom ng such a party.
According to their Lordships, any construction to the
contrary would unreasonably restrict the right of a person
whi ch was recogni zed in Section 190 of the Code.

The aforesaid | egal position was followed by this Court
in Raghunath & ors. vs. State of UP &ors, 1973(1)SCC
564. Mohan Lal & ors. vs. The State of Rajasthan & ors.,
1974(3) SCC 628, and Legal Renenbrance of Govt, of West
Bengal vs. Haridas Mundra, 1976(2) SCR 933.

But in GCopal akri shna Menon & ors. vs. D. Raja Reddy &
ors. (supra) Desai. J.and R N Msra, J.(as he than was) h
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ave found that a persecution initiated on the basis of a
private conplaint, in the absence of any conplaint fromthe
appropriate civil court (before which the alleged forged
recei pt was produced) was whet her offences under section 461
and 471 of IPC are also offences described in Section 463 of
IPC falling within the anbit of Section 195(1)(b)(ii) of the
Code.

O course in the end of that decision it was nentioned
that prosecution on the basis of a private conplaint, in the
absence of a conplaint fromappropriate civil court, is not
sustai nabl e. Learned Judge made reference to the decisions
in Patel Laljibhai Somabhai (cited supra) and Goswam Vs.
H gh Court of MP., 1979(1) SCC 373, and observed that the
ratio in those decisions support the viewtaken b y them
The forgery alleged in Goswam's case took place during the
peri od when the docunent -in question was in the custody of
the court and in such” a case t he bar wunder Section
195(1)(b)(ii) would certainly  apply. But, wth great
respect, we are unable to agree that the ratio in Laljibha
Sonabhai woul d support the concl usi on reached in
Gopal akrishna Menon’s case (supra).

Shri K. B. Sinha | earned senor counsel contended that
the position which held the field pursuant to Pate
Lal ji bhai Somabhai’s case decision has since been changed
with the enactment /of the new Code because of absence of the
words ("by a party to any proceedingin any court") in
Section 195(1)(b)(ii) of the Code. On'the other hand | earned
counsel for the respondents contended that the only object
for deletion of those words was to advance the protection of
the section to other persons as well who m ght not have been
parties to the litigation

A scrutiny of the sub clause in juxtaposition with the
corresponding provision in old Code dissuades ‘us from
attachi ng any significance to the deletion of the words ("by
a party to any proceeding iin_any court") except to the
extent that the deletion was intended to stretch the
advantage to non-parties to the proceedings as well,

The Law Commission in its 41st Report has observed in
par agraph 15.93 as foll ows:

"15. 39 The purpose of the section

isto b ar private prosecutions

where the course of justice is

sought to be perverted leaving to

the court itself to wuphold its

dignity and prestige. On principle

there is no reason why the

safeguard in clause (c) should not

apply to of fences conmtted by

wi tnesses al so. Wtnesses need as

much protection against vexatious

prosecutions as parties and the

court should have as nuch contro

over the acts of wtnesses that

enter as a conponent of a judicia

proceeding, as over the acts of

parties. I f, t her ef ore, t he
provi sions of cl ause (c) are
ext ended to Wi t nesses, the

extension would be in conformty

with the broad principle which

forms the basis of S. 195."

The above reasons of the Law Conmi ssion which
eventually led to the parlianentary exercise in deleting the
words referred to earlier would unmistakably point to the
| egi sl ative object in doing so.
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The sane issue cane up before a Full Bench of the
Punjab and Haryana Hi gh Court, particularly in the |ight of
change nade in Section 195(1)(b)(ii) of the Code vis-a-vis
the corresponding provisionin the old Code. |In Harbans
Singh and others vs. State of Punjab - [AIR 1987 Punjab &
Haryana 19], the Full Bench observed that deletion of those
words woul d not help to take a wider view as the restrictive
viewis nore in consonance with the scheme of the Code. W
have notice that Karnataka Hi gh Court in Govindaraju vs.
State of Karnataka [1995 Crl.L.J.1491] and the Bonbay Hi gh
Court in Al ka Bhagwant Jadhav vs. State of Mharashtra [ILR
1986 (Bonbay) 64] have al so adopted the sanme view.

The sequitur of the above discussion is that the bar
contained in Section 195(1)(b)(ii) of the Code is not
applicable to case where forgery of the docunent was
conmitted before the docunent. was produced in a Court.
Accordingly we dism ss this appeal




